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.CASES 


ARGUED  AND   DETERMINED 


i:r  THE 


Ctrtmt  €mxk  ai  i\t  Wimttti 

WITHIN  THE  SECOND  CIRCUIT. 


The  United  States  vs.  John  Halloran  and  otkbbs. 

Under  the  20th  seetion  of  the  Act  of  July  80th,  1868,  (16  IT,  Si  Stat^  at  Large, 

188,)  the  prodadng  capacity  of  a  distillery,  and  not  the  amount  of  spirits 

produced,  is  made  the  measure  of  taxation. 
An  assessment  by  an  officer  is  not  a  condition  precedent  to  the  collection  of 

taxes,  when  the  statute  prescribes  the  amount  to  be  paid ;  and  such  amount 

can  be  recovered  in  an  action  of  debt. 
In  an  action  upon  a  distiller's  bond,  an  erroneoua  aasessment,  which  did  not 

include  the  amount  actually  due,  as  prescribed  by  the  atatnte,  is  not  conclusiye 

against  the  Government. 

(Before  SmnfAN,  J.,  Southern  I^strict  of  New  Yock,.  October  8d,  1876.) 

Shcpman,  J.  This  action  was  tried  by  the  Court  upon  an 
agreed  statement  of  facts  which  is  made,  a  gart  of  the  record. 
It  is  only  necessary  to  give  briefly  the  conclusions  of  law 
which  I  think  are  applicable  to  the  case* 

The  producing  capacity  of  the  distillery  of  Halloran  was 
duly  and  truly  fixed,  by  a  survey,,  made  in,  accordance  with 
the  provisions  of  the  10th  section  of  the  Act  imposing  taxes 
on  distilled  spirits,  approved  July  20th,  1868,;  (15  U.  S.  Stat. 
<U  ZargCy  129,)  at  1,530  gallons  of  spirits  per  diemy  eighty 
per  eenpum  thereof  being  1,^24  ^dlons.    The  Government 

Vol.  XIV.— I 


SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  United  SUtes  v.  Halloran. 


claims  to  recover  of  the  defendants  as  follows  :  a  tax  of  fifty 
cents  per  gallon  upon  12,240  gallons,  the  same  being  80  pit 
cent,  of  the  admitted  producing  capacity  of  said  distillery  for 
the  ten    days   during   which   the   distillery   was 

operated  in  March,  1869,  amounting  to ,  .$6,120 

Also  upon  the  barrel  tax  on  said  quantity  of 
spirits,  at  40  gallons  per  barrel,  being  806  barrels, 

at  $4,  amounting  to v 1,225 

TJie^<9r  diem  tax,  which  it  is  admitted  amounts 

;  tp..... , 780 

The  'per  diem  tax  upon  the  days  during  which 
the  distillery  was  admitted  to  have  been  sus- 
pended           28 

Total ' $3,153 


Said  Halloran  actually  manufactured,  during 
said  period,  11,184  j*,®,  gallons  of  spirits,  and  no 
more,  which  was  ascertained  and  determined  by 
the  assessor  to  be  the  entire  amount  which  the 
distiller  manufactured,  and  upon  this  amount  he 

paid,  at  the  rate  of  fifty  cents  per  gallon 5,567  20 

The  amount  of  barrel  tax  andjp^r  diemtsix  col- 
lected by  distraint  was 1,496 

The  amount  paid  upon  barrel  tax  by  Halloran, 

was 1 00 

Amount  paid  $7,168  20 

Balance  of  taxes  claimed  to  be  due $989  80 

(1.)  The  20th  section  of  the  Act  of  July  20th,  1868,  (15 
U.  S.  Stat,  at  Largey  133,)  made  the  producing  capacity,  under 
the  above  recited  facts,  and .  not  the  amount  produced,  the 
measure  of  taxation.  "  At  all  events,  the  distiller  was  made 
taxable  for  a  production  of  spirits  not  less  then  80  per  cent 
of  the  producing  capacity  of  his  distillery,  as  determined  by 
the  survey,  whether  that  quantity  was  actually  produced  by 


OCTOBER,   1876. 


The  United  States  v.  IlallorMni 


him  or  not,  or  whether  he  used  a  bushel  of  grain  or  not. 
Eighty  "per  cent,  of  the  estimated,  (not  the  actual,)  capacity  of 
the  distillery  was  the  smallest  amount  for  which  he  was  made 
taxable.  If  he  actually  produced  more,  or  if  the  quantity  of 
grain  or  other  materials  used  for  distillation,  ob  ascertained  hy 
the  assessor^  showed  a  larger  production,  he  was  made  taxable 
to  the  full  extent  of  that  production  thus  shown."  {The  Col- 
lector V.  Begge^  17  Wall.y  182 ;  Pahlman  v.  The  Collector ^  20 
Wall.,  189.)  • 

(2.)  An  assessment  by  an  officer  is  not  a  condition  precedent 
to   the  collection  of  taxes,  when   the  statute  prescribes  the 
amount  to  be  paid,  and  this  amount  can  be  recovered  in  an 
action  of  debt.     "  An  assessment  is  only  determining  the  value 
of  the  thing  taxed,  and   the  amount  of  the  tax  required  of 
each  individual.    It  may  be  made  by  designated  officers  or  by 
the  law  itself."     (Dollar  Savings  Bank  v.  United  States,  19 
Wall.,  227.)     The  20th  section  of  the  Act  of  July  20th,  1868, 
indeed,* requires  that  the  assessor  shall  determine  whether  the 
distiller  has  accounted,  in   his  return,  for  the  product  of  the 
materials  which  he  used,  and  a  rule  is  prescribed  by  which  such 
ascertainment  shall  be  made.    No  question  is  raised,  in  this 
case,  that  the  true  amount  of  spirits  which  was  actually  made, 
or  which  should  have  been  made,  was  not  returned  and  correctly 
ascertained  by  the  assessor.     It  is  admitted,  that  the   spirits 
actually  made  did  not  equal  eighty  per  cent,  of  the  producing 
capacity.     Under  these  facts,  the  law  itself,  and  the  assessor,  de- 
termined that  the  measure  of  the  taxation  to  be  imposed  upon 
the  distiller  was  eighty  jt?€r  cent  of  the  producing  capacity.    He 
had   become  liable  to  pay  upon  the  eighty  per  cent,  and 
might  have  been  liable  to  pay  more,  in  case  he  had  produced 
beyond  the  minimum  rate,  or  if  the  quantity  of  grain  used 
for  distillation,  as  ascertained  by  the  assessor,  showed  a  larger 
production. 

(3.)  In  an  action  upon  the  distiller's  bond,  an  erroneous 
assessment,  which  did  not  include  the  amount  actually  due,  as 
prescribed  by  the  statute,  is  not  conclusive  against  the  Govern- 
ment.    It  is  claimed  by  the  defendant  that  the  assessor  had 
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assessed  upon  the  distiller's  return,  and  had  found  that  $1,496 
only  was  due  for  barrel  tax  and^^  diem  tax,  which  amount 
was  collected  by  distraint,  and  that  the  assessment  so  made 
and  paid  is  final  and  conclusive,  and  the  Government  can  hare 
no  action  for  the  recovery  of  any  tax  for  the  month  of  March, 
even  though  the  tax  which  was  collected  was  for  a  less  sum 
than  might  have  been  assessed  under  the  law.  The  principles 
which  have  been  declared  in  Dollar  Savings  Bank  v.  United 
StateSj  (19  Wall.,  227,)  and  ift  Glinkenteard  v.  United  States, 
(21  Wall.,  65,)  seem  to  be  decisive  upon  this  point.  In  the 
former  case,  it  was  held  that  an  action  of  debt  would  lie 
to  recover  an  amount  due  for  taxes  which  had  not  been  assessed. 
The  latter  case  decided,  that,  in  a,p  action  against  a  distiller, 
upon  his  bond,  to  recover  the  amount  of  an  assessed  tax,  the 
assessment,  though  not  appealed  from,  was  not  rt^s  a/ijudicaia, 
and  was  not  conclusive,  and  that  the  defendant  was  not 
precluded  from  showing  its  erropeous  character.  The  Govern- 
ment is  not  suing  upon  the  assessment  of  the  officer,  ^ut  has 
resorted  to  an  action  of  debt,  to  recover  a  tax  which  has  never 
been  assessed  in  accordance  with  the  statute.  The  assessment 
which  was  made  is  not  such  a  judgment  or  decree  as  to  bind 
the  Government  in  this  collateral  proceeding. 

Let  judgment  be  entered  in  favor  of  the  plaintifih,  for 
$989  -j^f.and  interest  from  the  date  of  the  amendment  of  the 
declaration. 

Roger  M.  Sherman,  {Assistant  District  Attorney^  for 
the  United  States. 

Robertson  A  Close,  for  the  defendant  Devlin. 
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The  United  States  vs.  Philip  H.  Tuska. 

A  plea  in  abatement  to  an  indictment,  ayerred  that  48  persons  were  snmmooed 
as  errand  jnror« ;  that  the  names  of  snch  persons  were  not  drawn  by  the 
clerks,  as  required  by  the  Rules;  that  one  of  the  grand  jarors  was  a  non- 
resident ;  and  that  several  of  them  were  not  possessed  of  the  proper  property 
qaalification.  It  did  not  ayer  any  prejudice  to  the  accused.  On  demurrer  to 
the  plea :  Held^  that  the  plea  was  bad. 

(Before  Bdtboict,  J.,  Southern  District  of  New  York,  October  6th,  1876.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
demurrer  to  a  plea  in  abatement.  All  the  averments  of  the 
plea  relate  to  the  constitution  of  the  grand  jury  that  found 
the  indictment.  The  material  averments  are,  that  48  persons 
were  summoned  by  the  marshal  to  attend  as  grand  jurors ; 
that  the  names  of  such  persons  were  not  drawn  by  the  clerks, 
as  required  by  the  Rules ;  that  one  of  the  grand  jurors  was  a 
non-resident ;  and  that  several  of  them  were  not  possessed  of 
the  proper  property  qualification.  These  are  all  the  averments 
of  the  plea  deserving  of  any  particular  notice,  and  they  are 
simple  averments  of  irregularities,  unaccompanied  by  any  aver- 
ment of  any  prejudice  to  the  accused.  The  law  applicable 
and  authoritative  here  upon  such  questions  is  to  be  found  in 
the  case  of  United  States  v.  Reed^  (2  Blatohf.  G,  C.  JR,^  485,) 
subsequently  considered  and  approved  in  United  States  v. 
TaUman^  (10  /rf.,  21.)  The  determination  of  the  Court  in 
Reed's  case  was,  that  the  statute  of  the  State,  adopted  by  the 
statute  of  the  United  States,  having  taken  away  the  right  of 
challenging  the  array  of  grand  jurors,  has,  by  implication, 
taken  away  the  right  to  raise  the  objection  in  any  form.  The 
same  case  also  determines,  that  an  objection  founded  upon 
the  want  of  qualification  of  grand  jurors,  either  as  individ- 
uals or  as  a  panel,  is  within  the  scope  of  the  statute  and 
unavailing. 

It  has  been  contended  here,  that,  as,  in  the  cases  above  re- 
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ferred  to,  tho  questions  determined  were  not  presented  by  a 
plea  in  abatement,  they  furnish  no  authority  in  the  present 
case,  where  the  objections  are  taken  by  plea.  But,  it  is  ob- 
vious, from  the  language  of  these  decisions,  that  their  effect 
was  not  intended  to  be  dependent  upon  the  form  in  which  the 
questions  were  brought  up.  In  neither  of  the  cases  were  the 
questions  raised  by  a  challenge ;  and,  in  the  latter  case,  it  is 
plain  that  the  points  in  judgment  were  determined  as  if  raised 
by  plea. 

Furthermore,  I  incline  to  the  opinion,  that,  where  there  is 
no  averment  of  injury  or  prejudice  to  the  defendant,  irregu- 
larities such  as  are  here  complained  of  become  matters  of 
mere  form,  within  the  scope  of  §  1025  of  the  United  States 
Revised  Statutes,  which  provides,  that  no  trial,  judgment  or 
other  proceeding  upon  an  indictment  shall  be  affected  by  rea- 
son of  any  defect  or  imperfection  in  matter  of  form  only, 
which  shall  not  tend  to  the  prejudice  of  the  defendant. 

In  regard  to  the  order  directing  that  48  persons  be  sum- 
moned to  attend,  I  desire  to  say  further,  that  it  is  not  open  to 
the  charge  of  irregularity.  No  statute  of  the  United  States 
fixes  the  number  of  persons  to  be  summoned,  nor  has  the 
State  law  as  to  number  been  adopted ;  and,  moreover,  there  is 
no  uniform  law  of  the  State  upon  the  subject,  in  force  through- 
out the  locality  comprising  the  Southern  District  of  New 
York.  In  some  parts  of  the  District  the  State  law  allows  the 
summoning  of  50  persons ;  in  other  parts  the  number  is  36. 

Resort  to  the  common  law  also  fails.  Whether,  at  com- 
mon law,  an  irregularity  would  be  committed  by  the  sheriff  in 
selecting  and  summoning  more  than  24  jurors  to  attend  as 
grand  jurors,  I  do  not  stop  to  inquire.  If  such  be  the  nile 
applicable  to  an  officer  charged  with  the  duty  not  only  of 
summoning  but  of  selecting  good  and  lawful  men  to  compose 
a  grand  jury,  the  reason  of  the  rule  fails  under  our  system  of 
procedure,  where  the  marshal  has  simply  to  summon  desig- 
nated persons,  and  the  Court,  in  the  absence,  of  any  other 
mode  provided  by  statute,  must  select  the  requisite  number 
of  fit  persons  from  those  in  attendance.      In  the  absence  of 
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statutory  regulation ,  the  Court  must  necesBarilj  determine 
^prhat  will  be  a  sufficient  number  to  enable  a  grand  jury  to  be 
constituted ;  and  the  existence  of  this  power  will  be  found  to 
be  implied  in  §  808  of  the  United  States  Kevised  Statutes. 
It  should  be  added,  that  it  has  been  of  frequent  occurrence, 
in  this  District,  to  direct  that  48  persons  be  summoned ;  and, 
in  at  least  one  instance,  an  order  similar  to  the  one  in  this 
case  was  made  by  the  Circuit  Judge.  Nor  is  there  any 
ground  to  contend  that  any  possible  injustice  could  arise  to 
the  defendant  from  the  course  pursued.  The  plea  shows, 
that,  of  those  who  were  summoned,  only  22  persons  fit  to  be 
sworn  attended,  and  that  all  these  were  sworn.  As  to  Kule 
60,  which  has  been  referred  to,  it  has  been  deprived  of 
effect  by  the  subsequent  Eules,  but  it  supposes  the  Court 
to  be  vested  with  power  to  fix  the  number  of  jurors  to  be 
summoned. 

To  the  averment  of  the  plea,  that  the  names  were  not 
drawn  by  the  clerks,  as  the  Kules  require,  the  plea  itseH  fur- 
nishes a  sufficient  answer,  for,  it  sets  up  the  certificate  of  the 
derkfi  that  the  names  were  drawn  in  conformity  with  the 
Kules.  It  cannot  be  permitted  to  a  defendant  to  set  up  such 
a  certificate  as  part  of  the  record  upon  which  the  Court  has 
acted,  and  then  to  contradict  it  by  his  plea.  Moreover,  upon 
the  plea  as  worded,  it  must  be  presumed  that  the  drawing  was 
done  by  the  deputy  clerks. 

In  regard  to  the  averment  of  want  of  qualifications  in  some 
of  the  grand  jurors  as  to  residence  and  property,  there  appears 
to  me  to  be  no  room  to  contend  that  the  objection  is  not  fully 
covered  by  the  decision  in  Reed's  case.  It  may,  however,  be 
said,  in  addition,  that  the  ground  for  a  rejection  of  a  similar 
objection,  found  by  the  Supreme  Court  of  Massachusetts, 
{CcmrnonweaUh  v.  Smithy  9  Maas,^  107,)  in  the  form  of  the 
indictment  used  in  that  State,  differing,  as  it  does,  from  the 
English  form,  and  from  the  form  used  in  many  of  the  States, 
is  to  be  found  .in  this  case.  The  averment  of  the  present  in- 
dictment, in  this  particular,  is  similar  to  the  averment  in  the 
Massachusetts  case.     I  add  further,  that  the  argument  from 
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inconyenience  and  delay,  which  the  Courts  of  this  State  have 
given  controlling  weight  adversely  to  the  preseQt  objection, 
{ITis  People  v.  Jewett^  8  Wendell^  314,)  seems  to  me  to  be 
entitled  to  control  here.  If,  in  every  criminal  prosecution, 
the  accused  has  the  legal  right,  by  a  plea  in  abatement,  to 
raise  the  question  of  the  residence  and  the  property  of  each  of 
the  members  of  the  grand  jury,  and  require  that  issue  to  be 
tried  before  a  jury,  before  calling  upon  him  to  answer  the 
charge,  it  is  easy  to  see,  that,  in  localities  like  New  York,  the 
practice  would  substantially  render  the  trial  of  an  offender  op- 
tional with  him,  for,  in  the  absence  of  any  better  method  of 
selecting  juries  for  Courts  of  the  United  States  than  that  per- 
mitted by  existing  laws,  it  doubtless  happens  that  some  one  of 
the  grand  jury  is  open  to  question  as  to  his  residence  or  prop- 
erty. It  is  also  easy  to  see,  that,  if  matter  forming  ground 
for  a  challenge  is  allowed  to  be  the  foundation  for  an  issue  for 
the  jury,  when  set  up  by  plea  in  abatement,  the  effect  of  the 
provision  of  the  statute  requiring  that  ^'  all  challenges,  whether 
to  the  array  or  panel,  or  to  individual  jurors,  for  cause  or 
favor,  shall  be  tried  by  the  Court,"  (§  819,)  will  be  substan- 
tially destroyed. 

In  the  discussion  of  this  case  I  have  been  referred  to  many 
and  conflicting  decisions  in  the  (/ourts  of  the  several  States, 
upon  the  questions  under  consideration,  but,  as  before  stated, 
the  adjudged  cases  in  this  Circuit,  to  which  reference  has 
been  made,  must  furnish  the  law  for  the  present  case ;  and 
they  compel  the  sustaining  of  this  demurrer. 

It  is  ordered  that  the  plea  be  set  aside,  and  that  the  accused 
plead  anew  to  the  indictment. 

Benjamin  B.  Foster^  {Aeeistant  District  Attorney^)  for 
the  United  States. 

Benjamin,  F.   Tracy ^  John  J,  AUen^  and   Edward  T. 
Wood  J  for  the  defendant. 
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John  B.  Atbes 
The  Western  Eailroad  Corpobatiok. 

Goods,  in  the  course  of  transportation  from  West  Springfield,  Massachosetts,  to 
Clereland,  Ohio,  were  destroyed  by  fire  in  the  depot  of  the  Western  Railroad 
Corporation,  at  East  Albany,  New  York.  That  corporation,  when  it  re- 
ceived the  goods  at  West  Springfield,  gaye  a  receipt,  setting  forth  that  it  had 
received  4  cases,  marked  J.  B.  C,  Cleveland,  Ohio.  The  receipt,  on  its  face, 
said:  "This  contract,  and  the  responsibility  of  the  parties  hereto,  being  lim- 
ited and  controlled  by  the  rules  and  regulations  printed  upon  the  back  of  this 
receipt;"  "  it  being  also  understood,  that  this  corporation  assumes  no  liabil- 
ity beyond  the  end  of  its  own  line,  and  that,  so  far  as  it  acts  as  agent  for  other 
parties  participating  in  the  joint  transit  aforesaid,  said  parties  are  separately 
liable."  The  back  of  the  receipt  said :  **  The  following  rules  and  regulations 
have  been  adopted  by  the  several  railroad  corporations  in  regard  to  freight." 
"  The  company  will  not  hold  itself  liable  as  common  carriers,  for  articles  of 
freight,  after  their  arrival  at  their  place  of  destination  and  unloading  at  the 
company*s  warehouse  or  depots."  "  All  articles  of  freight  must  be  taken 
away  within  24  hours  after  being  unladen  from  the  cars."  The  cases  were 
marked  as  described  in  the  receipt,  and  also  marked,  "care  of  Western  Trans- 
portation Co.,"  a  corporation  engaged  in  carrying  freight  on  the  Erie  Canal. 
The  terminus  of  the  road  of  the  Western  Railroad  Corporation  was  at  East 
Albany.  The  goods  arrived  there  and  were  unladen  at  its  warehouse.  Three 
days  afterwards  the  warehouse  took  fire,  and  the  goods  were  consumed,  with- 
out fault  on  the  part  of  the  corporation.  It  did  not  appear  that  notice  of  the 
arrival  of  the  goods  was  given  by  the  corporation  to  the  Western  Transporta- 
tion Company :  Held,  that  the  Western  Railroad  Corporation  was  liable  for 
the  value  of  the  goods. 

(Before  Waxxaob,  J.,  Southern  District  of  New  York.  October  19th,  1876.) 

Wallace,  J.  The  plaintiff  seeks  to  recjover  the  value  of 
certain  paper  destroyed  by  fire  in  the  freight  depot  of  the  de- 
fendant, while  in  coarse  of  transportation  from  West  Spring- 
field, Massaehnsetts,  to  Cleveland,  Ohio,  and  other  points  be- 
yond the  terminns  of  the  defendant's  road.  Upon  the  ship- 
ment of  the  goods,  the  defendant  gave  the  shipper  a  receipt 
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in  the  following  terms :  "  Western  Bailroad  Corporation, 
West  Springfield,  June  26tli,  1861.  Received  of  Southworth 
Mf  g  Co.,  10  cases  paper,  marked  and  numbered — 4,  J.  B. 
Cobb'A  Co.,  Cleveland,  Ohio — 6,  J.  R.  Dayton,  Quincy,  111. 
— 1,  Ogden,  Brownell  &  Co.,  Keokuk,  Iowa ;   contents  and 

value  unknown  ;  to  be  transported  to ,  and  delivered 

at  the depot  there,  to ,  on  the  payment 

of  freight  therefor,  together  with  such  expenses  as  shall  be 
shown  by  vouchers  to  have  been  advanced  on  the  same  ;  this 
contract  and  the  responsibility  of  the  parties  hereto  being  lim- 
ited and  controlled  by  the  rules  and  regulations  printed  upon 
the  back  of  this  receipt,  as  also  by  the  terms  of  their  printed 
tariffs  of  freight ;  and  it  being,  also,  understood,  that  this  cor- 
poration assumes  no  liability  beyond  the  end  of  its  own  litfe, 
and  that,  so  far  as  it  acts  as  agent  for  other  parties,  participat- 
ing in  the  joint  transit  aforesaid,  said  parties  are  separately 
liable."    Upon  the  back  of  the  receipt  there  was  an  endorse- 
ment :  "  The  following  rules  and  regulations  have  been  adopt- 
ed by  the  several  railroad  corporations  in  regard  to  freight."  . 
Then  follow  a  number  of  rules,  among  which  are  these :  ''  The 
company  will  not  hold  itself  liable,  as  common  carriers,  for 
articles  of  freight,  after  their  arrival  at  their  place  of  destina- 
tion and  unloading  at  the  company's  warehouse  or  depots." 
"  All  articles  of  freight  must  be  taken  away  within  twenty- 
four  hours  after  being  unladen  from  the  cars,  the  company  re- 
serving the  right  of  charging  storage  on  the  same,  or  placing 
the  same  in  store  at  the  risk  and  expense  of  the  owner,  if  they 
see  fit,  after  a  lapse  of  time."     The  several  parcels  of  goods 
were  marked  as  described  in  the  receipt,  and  also  marked 
"  care  of  Western  Transportation  Co.,"  a  corporation  engaged 
in  carrying  freight  upon  the  Erie  Canal.     The  terminus  of  the 
defendant's  road  was  at  East  Albany,  where  the  goods  arrived 
and  were  unladen  at  the  defendant's  warehouse  on  the  2d  of 
July ;  and,  on  the  6th  of  July,  the  warehouse  took  fire  and 
the  goods  were  consumed,  without  fault  on  the  part  of  the 
defendant.    It  is  not  shown  that  notice  of  the  arrival  of  the 
goods  was  given  by  the  defendant  to  the  Western  Transporta- 
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tion  Company,  but  it  does  appear,  that,  according  to  tbe  usual 
coarse  of  business,  an  agent  of  the  latter  visited  tbe  ware- 
house of  the  defendant,  to  look  for  goods,  prior  to  the  5th 
of  July. 

Giving  effect  to  the  receipt  delivered  by  the  defendant  to 
the  shipper,  as  a  special  contract,  which  restricts  the  cominon- 
law  liability  of  the  defendant  as  a  carrier,  and  renders  it  liable 
only  according  to  the  conditions  mentioned  upon  the  face  and 
back  of  the  receipt,  the  defendant  was  liable  as  a  carrier  for 
the  goods  destroyed  in  its  warehouse,  while  in  course  of  trans- 
portation. The  goods  were  to  be  transported  by  the  defend- 
ant to  its  depot,  for  the  purpose  of  delivery  there  to  a  second 
carrier,  in  the  course  of  transportation  to  the  ultimate  destina- 
tion of  the  goods  ;  and,  in  such  case,  the  carrier  is  liable  as  a 
carrier  whUe  the  goods  are  in  its  warehouse  awaiting  delivery 
to  the  second  carrier,  unless  it  is  absolved  by  notice  of  their 
arrival  to  the  second  carrier,  or  by  the  terms  of  a  special  con- 
tract with  the  shipper.  {Gondii  v.  Grand  Trunk  R.  Co.^  54 
N.  T.,  500;  Rail/road  Co.  v.  Mfg.  Co.,  16  Wall.,  318; 
Mills  V.  Michigan  Central  R.  R.  Co.,  45  JUT.  F.,  622 ;  Mc- 
Donald V.  Western  R.  R.  Co.^  34  JV.  F.,  497 ;  Rawson  v. 
Holland^  59  N.  Y.y  611.)  It  is  not  claimed  that  the  defend- 
ant had  become  exonerated  from  liability  by  giving  notice  of 
the  arrival  of  the  goods  to  the  second  carrier,  but  it  is  insisted 
that  it  is  exempted  because  of  the  condition  on  the  back  of  the 
receipt,  which  reads,  that  it  will  not  hold  itself  liable  as  a 
common  carrier,  for  such  articles,  "  after  their  arrival  at  their 
place  of  destination  and  unloading  at  the  company's  ware* 
house  or  depots."  The  argument  for  the  defendant  is,  that 
the  place  of  destination,  within  the  language  of  the  condition, 
is  that  point  on  the  defendant's  road  where  it  is  to  deliver  the 
goods  to  some  other  carrier  or  to  the  consignee.  If  this  posi- 
tion is  sound,  doubtless,  the  defendant  was  liable  only'  as  a 
warehouseman,  and,  as  the  goods  were  destroyed  without  fault 
on  its  part,  is  not  liable  for  them.  To  sustain  this  position  it 
is  necessary  to  maintain,  that,  when  goods  are  addressed  to  a 
point  beyond  the  line  of  the  first  carrier,  consigned  to  the 
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care  of  a  connecting  carrier,  their  place  of  destination  is  that 
place  where  the  first  carrier  is  to  deliyer  them  to  the  second 
carrier.  Sach  a  conclusion  is  opposed  to  the  plain  and  ordi- 
nary meaning  of  language.  The  goods  were  shipped  to  Cleve- 
land and  other  points  further  west,  and  the  packages  were 
marked,  "  care  of  Western  Transportation  Company."  So  far 
as  the  defendant  was  concerned,  its  duty  would  have  been 
discharged  by  delivering  the  goods  to  the  Western  Transporta- 
tion Company,  but  it  does  not  follow  from  this  that  the  West- 
em  Transportation  Company  was  the  place  of  destination.  So 
to  hold  would  require  the  rest  of  the  address  to  be  disregarded. 
The  place  of  destination  is  the  place  designated  for  the  ulti- 
mate unlading  of  the  goods,  and  is  that  point  on  the  defend- 
ant's road,  or  on  that  of  any  connecting  carrier,  at  which  the 
consignee  is  to  receive  the  goods  according  to  the  usual  course 
of  business  of  the  carrier.  Looking  at  the  various  terms  of 
the  receipt,  it  is  apparent,  that  the  receipt  is  designed  to  modi- 
fy the  liability  not  only  of  the  defendant,  but  of  the  various 
connecting  carriers  who  participate  with  it  in  the  transporta- 
tion ;  and,  while  some  of  the  conditions  are  adapted  to  protect 
the  defendant,  many  of  them  are  inserted  for  the  protection 
of  the  connecting  carriers.  It  is  framed  to  cover  shipments 
for  places  on  the  defendant's  line,  and  also  for  shipments  to 
distant  places  upon  or  beyond  the  lines  of  connecting  carriers 
who  are  to  participate  with  the  defendant  in  the  transportation 
of  the  goods,  and  for  whom  the  defendant  is  to  act  as  agent 
in  the  transaction.  Upon  its  face,  the  receipt  provides  that 
the  defendant  shall  assume  no  liability  beyond  the  end  of  its 
own  line,  and  that  ^^  the  parties  participating  in  the  joiot 
transit "  are  to  be  separately  liable,  while  the  conditions  upon 
the  back  of  the  receipt  consist  of  "  rules  adopted  by  the  sev- 
eral railroad  corporations  in  regard  to  freight."  It  is  framed 
to  stand  for  a  contract  between  the  shipper  and  the  defendant, 
and  also  for  one  between  the  shipper  and  the  connecting  roads 
who  participate  in  the  joint  transit,  so  that  both  the  defendant 
and  lie  connecting  carriers  may  find  protection  in  the  several 
conditions.    This  being  the  object  in  view,  the  meaning  of 
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the  term  in  question  seems  obvioos.    It  is  used  in  two  of  the 
conditions  only,  one  of  which  provides  against  liability  for 
articles  of  freight  '^  after  their  arrival  at  their  place  of  desti- 
nation and  unloading  at  the  company's  warehouse,"  and  the 
other  that  such  articles  ^'  arriving  at  their  place  of  destination 
must  be  taken  away  within  twenty-four  hours  after  being  un- 
laden."   The  place  of  destination  is  the  ultimate  destination 
of  the  goods.     When  this  is  on  the  defendant's  road,  unless 
the  goods  are  taken  away  within  twenty-four  hours  after  their 
arrival  and  unloading,  the  defendant  is  liable  only  as  ware- 
houseman ;  when  the  place  is  upon  the  road  of  a  connecting 
carrier,  such  carrier,  after  the  twenty-four  hours,  ceases  to  be 
liable  as  carrier,  and  assumes  only  the  liability  of  a  warehouse- 
man.    This  construction  is  consistent  with  the  instrument  as 
a  whole,  with  the  relations  of  the  various  parties  to  it,  and 
with  the  nature  of  the  transaction  the  receipt  is  intended  to 
provide  for.    If  the  meaning  of  the  conditions  were  doubtful, 
the  construction  to  be  given  them  should  be  one  most  strongly 
against  the  carrier.     The  conditions  are  designed  to  relax  the 
common-law  liability  of  the  carrier — a  liability  which  the 
shipper  has  a  right  to  insist  upon,  and  of  which  he  is  not  to  be 
deprived  without  clear  evidence  of  his  assent.    If  the  mean- 
ing of  such  conditions  is  involved  in  any  doubt,  the  doubt  is 
to  be  resolved  in  his  favor.    The  conditions  in  question  are 
satisfied  by  the  construction  which  has  thus  been  placed  upon 
them.     These  conclusions  lead  to  a  decision  against  the  de- 
fendant. 

But,  if  it  should  be  conceded  that  the  conditions  upon  the 
back  of  the  receipt  are  so  expressed  as  to  refer  to  the  ware- 
house of  the  defendant,  and  relieve  the  defendant  from  the 
obligations  of  a  carrier  after  the  arrival  of  the  goods  there^ 
the  same  result  must  follow,  because  of  the  controlling  author- 
ity here  of  the  case  of  Hailroad  Co.  r.  Mfg.  Co.y  (16  Wall.^ 
318.)  It  is  there  held,  that  the  delivery  by  the  carrier  to  the 
shipper,  of  a  shipping  receipt,  which,  upon  its  face,  refers  to 
conditions  on  the  back,  defining  the  terms  of  the  carrier's 
responsibility,  and  its  acceptance  by  the  shipper,  does  not  con- 
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stitute  a  special  contract  between  the  shipper  and  the  carrier, 
by  which  the  liability  of  the  latter  is  limited  by  the  conditions 
on  the  back  of  the  receipt.  It  is  unnecessary  to  refer  to  or 
discuss  the  principles  or  the  authorities  which  bear  upon  the 
doctrine  thus  held.  The  case,  in  effect,  decides,  that  no  act 
on  the  part  of  the  shipper,  short  of  an  explicit  agreement, 
will  tmply  an  assent  on  his  part  to  a  contract  proposed  by  a 
carrier,  modifying  the  liability  of  the  latter.  That  this  con- 
clusion conflicts  wiih  many  decisions  of  high  authority  in  this 
country  and  England,  must  be  conceded ;  but  the  case  fur- 
nishes a  rule  of  plain  and  certain  application,  and  sweeps  away 
many  fine  and  artificial  distinctions  which  have  involved  in 
confusion  the  whole  doctrine  of  notices  and  special  contracts,  as 
affecting  the  rights  and  liabilities  of  common  carriers.  Some 
of  these  cases  have  turned  upon  the  point,  whether  the  condi- 
tions in  a  printed  receipt  were  in  small  type  or  in  large,  and 
whether  the  receipt  was  taken  deliberately  or  hurriedly,  while 
one  case  in  the  Court  of  last  resort  in  this  State  places  con- 
trolling emphasis  upon  the  fact  that  the  receipt  was  taken  by 
the  shipper  in  a  dimly-lighted  car,  and  holds  that  it  was,  there- 
fore, not  a  contract.  (Blossom  v.  Doddj  43  iT.  Y.,  264.)  An- 
other case  of  the  Supreme  Court  of  the  same  State  holds  the 
receipt  a  contract,  although  taken  by  a  foreigner  ignorant  of 
the  language  in  which  it  was  printed,  and  to  whom  no  ex- 
planation of  its  terms  wag  vouchsafed.  {Fihel  v.  LimngsUm^ 
64  Barh.j  179  ;  see,  also,  Warhus  v.  Savings  Bank^  21  N.  T.^ 
543.)  Thus,  while  one  man  is  absolved  from  obligation  be- 
cause it  may  be  inconvenient  for  him  to  inform  himself  of 
the  terms  of  the  proposed  contract,  another  is  held.  The 
theory,  of  course,  is,  that  assent  to  the  proposed  contract  is  or 
is  not  implied  from  the  circumstances  of  the  transaction,  but 
the  cases  illustrate  the  utter  uncertainty  of  the  test  of  assent, 
when  one  man  who  is  ignorant  of  the  language  of  the  pro- 
posed contract  is  presumed  to  assent,  while  another  is  absolved 
because,  from  the  type  in  which  it  is  printed,  or  the  light  by 
which  he  is  to  read  it,  he  cannot  acquaint  himself  with  its 
terms  without  more  or  less  inconvenience.     The  rule  held  by 
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the  Supreme  Court  of  the  United  States  is  capable  of  certain  and 
easy  application,  and,  if  adhered  to,  will  go  far  to  abrogate  a  class 
of  contracts  to  which  practically  the  carrier  is  the  only  party. 
Judgment  is  ordered  for  the  plaintiff. 

Oeorge  BlisSj  for  the  plaintiff. 

George  W.  Miller ^  for  the  defendant. 


The  UKirKD  States  V8.  John  Volz. 

On  A  complaint  before  O.,  a  United  States  commissioner  in  New  York,  against 
S.,  for  h:tTing  committed  an  oflfence  against  the  United  States,  cognizable  by 
the  Courts  of  the  District  of  Columbia,  S.  was  committed  by  O.  to  awnit  the 
issuing  by  the  District  Jadge  of  a  warrant  for  his  remoyal  for  trial  to  such 
District.  Before  sach  warrant  was  issued,  Y.  went  before  O.,  to  justify  as 
bail  for  S.,  and  made  oath  before  him  to  a  deposition  concerning  his  prop- 
erty, which  was  signed  by  him  and  entitled  in  the  proceeding  against  S. 
Afterwards  S.  was  released  by  the  District  Judge  on  bail,  on  a  bail  bond 
mgned  by  V.  It  did  not  appear  that  the  deposition  of  Y.  was  exhibited  to 
the  District  Judge,  or  that  any  further  steps  were  taken  before  0.  after  the 
deposition  was  made.  Y.,  having  been  indicted  for,  and  convicted  of,  perjury, 
in  making,  in  such  depodtion,  statements  of  material  matter,  which  he  did 
not  believe  to  be  true,  moved  for  a  new  trial,  on  the  ground  that  the  deposi- 
tion was  not  made  in  a  case  "  in  which  a  law  of  the  United  States  authorises 
an  oath  to  be  admmistered,"  within  §  6892  of  the  Revised  Statutes:  Held, 
that  the  motion  must  be  denied. 

Up  to  the  time  of  the  issuing  of  a  removal  warrant,  a  commissioner  under 
whose  commitment  a  prisoner  is  held,  has  jurisdiction  to  entertain  an  appli- 
cation for  his  release  on  bail,  and  to  administer  an  oath  to  a  person  who  ten- 
ders himself  for  justification  as  good  bail  for  such  prisoner. 

(Before  Bkkedict,  J.,  Southern  District  of  New  York,  November  8th,  1876.) 

mitted  peijuiy  in  a  certain  written  deposition  made  by  him 
before  John  A.  Osbom,  a  United  States  commissioner.  Hav- 
ing been  convicted,  he  now  moves  for  a  new  trial,  upon  the 
ground  that  the  facts  do  not  make  out  the  crime  of  perjury. 
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as  defined  by  §  5392  of  the  United  States  Revised  Statutes, 
The  facts  are  as  follows :  A  complaint  was  made  before  John 
A.  Osborn,  a  United  States  commissioner,  against  one  Thomas 
P.  Somerville,  charging  him  with  the  crime  of  conspiracy. 
Upon  such  complaint  the  commissioner  issued  his  warrant  to 
apprehend  Somerville,  who,  by  virtue  thereof,  was  thereafter 
apprehended  and  brought  before  the  commissioner,  and,  an 
examination  being  waived,  and  it  appearing  that  the  oflfence 
charged  was  cognizable  by  the  Courts  of  the  District  of  Co- 
lumbia, Somerville  was  committed  by  the  commissioner  to  the 
custody  of  the  marshal,  to  await  the  issuing  by  the  District 
Judge  of  a  warrant  for  his  removal  to  the  District  where  the 
trial  was  to  be  had.  Thereafter,  and  before  any  removal 
warrant  was  issued  by  the  District  Judge,  and  while  Somerville 
was  in  the  custody  of  the  marshal,  by  virtue  of  the  commit- 
ment of  the  commissioner,  the  accused  presented  himself  be- 
fore the  commissioner,  to  justify  as  bail  for  Somerville,  and 
thereupon  made  oath  to  a  deposition  concerning  his  property, 
with  the  object  of  showing  his  sufficiency  as  such  surety. 
This  deposition  was  in  writing,  signed  by  the  accused,  and 
entitled  United  States  v.  Thomas  P.  SomerviUe.  As  the 
jury  have  found,  it  contained  statements  of  material  matter, 
which  the  deponent  did  not  believe  to  be  tnie.  Thereafter, 
Somerville  made  application  to  Judge  Blatchford  to  be  re- 
leased by  him  upon  bail,  to  appear  for  trial  in  the  District  of 
Columbia,  and  tendered  to  Judge  Blatchford  a  bail  bond  ex- 
ecuted by  the  accused  as  his  bail.  This  bond  was  accepted  by 
Judge  Blatchford,  and  Somerville  thereupon  was  released 
upon  such  bail.  It  does  not  appear  that  the  deposition  made 
by  the  accused  before  Commissioner  Osborn  was  exhibited  to 
Judge  Blafchford,  or  that  any  further  steps  were  taken  before 
Commissioner  Osborn  after  the  making  of  the  deposition  un- 
der consideration.  Upon  these  facts  the  question  arises, 
whether  the  deposition  made  by  the  prisoner  before  Commis- 
sioner Osborn  was  made  in  a  case  ''  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,"  within 
the  meaning  of  §  5392. 
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I  am  of  the  opinion  that  it  must  be  held  to  have  been  bo 
made.  Plainly,  the  word  "  case,"  as  used  in  the  statute,  is  not 
to  be  confined  to  suits  or  proceedings  strictly  in  Court.  There 
are  many  instances  where  the  laws  of  the  United  States  au- 
thorize an  oath  to  be  administered,  when  no  suit  or  criminal 
proceeding  has  been  commenced.  But,  in  the  present  in-' 
stance,  a  criminal  proceeding  had  been  instituted  before  a 
commissioner,  in  which  a  prisoner  had  been  arrested  who  was 
entitled  to  give  bail,  and  in  which  a  surety  could  lawfully 
justify  under  oath,  as  being  good  bail  for  such  prisoner.  It 
can  make  no  difference,  as  to  the  validity  of  such  an  oath, 
whether  the  person  making  it  be  accepted  or  rejected  as  bail, 
nor  is  the  oath  rendered  invalid  by  the  fact  that  the  proceed- 
ing before  the  commissioner  stops  with  the  justification  of  the 
bail.  The  deposition  in  question  was  made  in  such  proceed- 
ing, and  was  left  with  the  commissioner.  It  became  then  a 
part  of  that  proceeding,  and  afforded  foundation  for  a  demand 
by  Somerville  to  be  released  by  the  commissioner  upon  ten- 
dering the  bond  executed  by  such  surety,  whenever  it  might 
be  deemed  desirable  to  make  such  tender  and  demand. 

It  has  been  contended,  in  behalf  of  the  defendant,  that, 
at  the  time  this  oath  was  administered,  the  commissioner  had 
no  power  to  release  Somerville  on  bail,  and,  consequently,  no 
power  to  take  the  justification  of  a  surety,  because  the  ottence 
appeared  to  have  been  committed  in  another  District,  and 
Somerville  stood  committed  to^await  the  action  of  the  District 
Judge  in  regard  to  his  removal  to  such  District  for  trial.  It 
is  claimed  that  the  power  of  the  commissioner  terminated 
with  the  issuing  of  the  commitment.  I  do  not  so  understand 
the  law.  The  power  to  take  bail  exists  in  every  case  where  a 
party  has  been  arrested  for  any  crime  or  offence  against  the 
United  States,  and  it  is  in  all  cases  to  be  taken  for  trial  before 
such  Court  of  the  United  States  as  by  law  ha&  cognizance  of 
the  offence.  This  power  never  ceases  with  the  issuing  of  a 
commitment.  The  requirement  of  the  statute,  (§  1015,)  is, 
that  '^  bail  shall  be  admitted  upon  all  arrests  in  criminal  cases, 
where  the  offence  is  not  punishable  by  death  ;.'^  and,  in  such 
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cases,  it  may  be  taken  by  any  of  the  persons  authorized 
by  §  1014  to  arrest  and  imprison  offenders.  There  is  no 
provision  that  the  right  to  give  bail  is  to  cease  with  the  issuing 
of  a  removal  warrant,  and  certainly  the  right  must  exist  so 
long  as  no  such  warrant  is  issued.  Until  the  removal  warrant 
is  issued,  the  prisoner  is  held  in  arrest  under  the  commitment 
of  the  commissioner,  and  to  that  officer  application  may  be 
made  to  be  released  from  arrest,  on  giving  bail  for  trial  before 
such  Oonrt  of  the  United  States  as  the  commissioner  shall  de- 
termine to  have  cognizance  of  the  offence  as  proved  before 
him.  What  power  the  commissioner  may  have  after  the 
District  Judge  shall  have  issued  his  warrant  directing  the 
prisoner  to  be  removed  to  another  District  for  trial,  it  is  un- 
necessary now  to  consider.  But,  it  seems  plain,  that,  up  to 
the  time  of  the  issuing  of  a  removal  warrant,  the  commis- 
sioner under  whose  commitment  the  prisoner  is  held  has 
jurisdiction  to  entertain  an  application  for  his  release  on  bail, 
and,  by  necessary  consequence,  jurisdiction  to  administer  an 
oath  to  one  tendering  himself  for  justification  as  good  bail 
for  such  prisoner.  I  am,  therefore,  of  the  opinion,  that  the 
offence  of  perjury,  as  defined  by  the  statute,  was  committed 
by  the  accused,  when,  in  a  proceeding  taken  before  Commis- 
sioner Osbom,  to  justify  himself  against  the  exceptions  of  the 
District  Attorney  to  his  sufficiency  as  bail  for  Somerville,  a 
prisoner  at  that  time  in  custody  under  the  commitment  of 
Commissioner  Osbom,  and  entitled  to  be  released  by  such 
commissioner  upon  giving  good  bail,  he  made  a  deposition 
containing  material  statements  touching  his  property,  which 
he  did  not  believe  to  be  true. 
The  motion  is  denied. 

Benjamin  B.  FosteVj  {Assistant  District  Attorney^)  for 
the  United  States. 

Thomas  Stewart^  for  the  defendant 
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V8. 


William  Imhaeuseb  and  othebs.     In  Equity. 

Bj  an  interlocatory  decree,  a  master  was  ordered  to  report  the  profits  received 
by  the  defendatit  from  making,  using  and  selling  an  improyement  in  time  de- 
tectors, patented  to  the  plaintiff,  and  also  the  damages  which  the  plaintiff 
had  sustained  by  reason  of  the  infringement,  over  and  above  such  profits. 
'I  he  master  reported  a  certain  sum  as  such  profits,  and  also  $68  26  as  dam> 
ages  on  each  one  of  437  time-detectors  made  and  sold  by  the  defendant.  The 
$5i'i  25  was  arrived  at,  by  taking  $76,  the  price  for  which  the  plaintiff  sold 
his  time-detectors,  and  deducting  therefrom  $21  76,  composed  of  $18,  cost  of 
making,  and  |3  76,  commission  paid  for  selling.  The  defendant  was  manu- 
facturing under  a  patent,  and  was  not  a  wilful  infringer.  It  was  not  made  to 
appear  that  tho»e  who  purchased  from  the  defendant  would  have  purchased 
from  the  plaintiff:  field, 

(1.)  That  the  basis  adopted  by  the  master  for  computing  the  damages  was  erro- 
neous, in  assuming  that  those  who  bought  from  the  defendant  would  have 
bought  from  the  plaintiff ; 

(2.)  That  it  was  also  erroneous  in  including  in  the  $68  26  the  manufacturer's 
profit; 

(S.)  That  the  amount  of  the  defendants  profits  was  an  adequate  compensation 
for  ihe  injury  which  it  had  been  shown  the  plaintiff  had  suffered. 

(Before  Johhson,  J.,  Southern  District  of  New  York,  November  11th,  1876.) 

Johnson,  J.  Under  the  interlocutory  decree  in  this  case, 
the  master  was  ordered,  among  other  things,  to  report  the 
gains  and  profits  which  the  defendants,  or  either  of  them,  had 
received  from  the  manufactnre,  use  and  sale  of  the  patented 
improvement  of  the  plaintiff,  and  also  to  assess  and  report  the 
damages,  if  any,  which  the  plaintiff  bad  suffered  or  sustained 
by  reason  of  the  infringement,  over  s^d  above  the  said  gains 
and  profits.  He  found,  and  has  reported,  that  the  defendants, 
up  to  the  time  when  Keinath  left  the  firm,  had  sold  61  in- 
fringing time-detectors,  with  a  profit,  over  and  above  the 
aQowances  he  made  to  them  for  the  cost  and  expenses,  of 
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$1,748  24;  and  that  the  subsequent  sales  of  the  other  two  de- 
fendants numbered  376,  with  a  resulting  profit,  over  and 
above  the  allowances,  of  $3,748  28.  Th«  master  has  further 
reported,  that  the  damages  which  the  plaintifi^  had  suffered 
were  as  follows  :  on  the  61  time-detectors  sold  by  all  the  de- 
fendants, $53  25  on  each ;  and  on  the  376  sold  by  Imhaeuser 
<fe  Hahn,  $53  25  on  each,  amounting,  for  the  latter,  to  the  sum 
of  $20,022  00,  and  for  the  former  to  the  sum  of  $3,248  25. 
The  defendants  have  excepted  to  the  report  in  this  particular, 
in  due  form,  and  contend  that  the  master  has  erred  in  this 
ascertainment  of  damages. 

The  method  in  which  the  master  has  proceeded  is  apparent 
from  the  report.  He  has  ascertained  from  the  complainant 
that  he  sells  his  watches  at  $75  each,  and  that  they  cost  him 
about  $18  each:  and  that,  on  the  average,  he  pays  $3  75  com- 
missions for  sales.  These  sums,  deducted  from  $75,  gives 
what  he  calls  a  net  profit  of  $53  25  on  each  watch.  This 
amount,  multiplied  by  the  number  of  watches  which  the  de- 
fendants sold,  produces  the  sums  which  the  master  has  found 
as  damages. 

The  55th  section  of  the  patent  act  of  July  8th,  1870,  sub- 
stantially re-enacted  in  section  4921  of  the  Revised  Statutes, 
gives  to  a  successful  plaintiff  in  an  equity  suit  for  an  infringe- 
ment, the  damages  which  he  has  sustained,  in  addition  to  the 
profits  to  be  accounted  for  by  the  defendants.  But,  it  by  no 
means  follows  that,  in  every  case,  such  damages  are  in  excess 
of  the  amount  of  profits  made  by  the  infringer.  As  is  said  by 
Mr.  Justice  Clifford,  in  Oarew  v.  Boston  Elastic  Fabrics  Co.^ 
(3  Clifford^  356,  370,)  if  it  appears  that  the  injuries  which  the 
complainant  sustained  by  the  infringement  are  greater  than 
the  gains  and  profits  realized  by  the  defendants,  then  the  com- 
plainant is  entitled  to  recover  compensation  for  the  excess  of 
the  injuries  sustained  beyond  the  gains  and  profits  received  by 
the  defendants :  and  yet,  in  that  case,  although  the  plaintiff 
succeeded,  the  Court  was  of  opinion  that  the  recovery  ought 
not  to  go  beyond  the  gains  and  profits  of  the  defendant.  In 
the  present  case,  the  defendants  were  manufacturing,  under  a 
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patent  of  the  United  States,  the  watches  which  are  now  ad- 
jadged  to  be  an  infringement  of  the  plaintiffs  patent.  They 
were  not  wilf nl  infringers,  and,  therefore,  are  not  to  be  visited 
with  punitive  damages.  It  is  only  actual  damages  which  are 
proved  to  have  been  sustained  by  the  plaintiff  that  he  can,  in 
any  event,  recover.  It  is  not  enough  that  he  may  have  suffered 
loss,  for  he  cannot  have  compensation  for  conjectural  losses. 
The  losses  must  be  proved  and  not  guessed  at,  {Philp  v. 
Nock,  17  WdU.,  460.) 

It  was  not  made  to  appear  that  the  plaintiff  conld  have 
sold  his  watches  to  the  persons  who  purchased  from  the  de- 
fendants. The  watches  have  been  adjudged  to  be  identical 
in  principle,  but  they  differ  in  structure  and  appearance  ;  and 
it  can  not  be  known  that  those  who  bought  the  infringing 
article  would  have  bought  the  plaintiffs  watches  under  any 
circumstances.  The  difference  in  structure  as  well  as  the  dif- 
ference in  price  enter  into  that  quei^ion,  and  no  means  are 
afforded  for  determining  it  by  the  proofs.  {Smith  v.  Prior^ 
2  Sawyer^  461 ;  Carter  v.  Baher^  1  iS.,  612.)  The  inquiries 
suggested  by  those  cases,  as  pertinent  to  the  assessment  of  a 
plaintiffs  damages,  do  not  warrant  the  adoption  of  the  result 
stated  in  the  report.  The  damages  in  such  a  case  mast  be  con- 
fined to  the  direct  and  immediate  consequences  of  the  infringe- 
ment, and  not  embrace  those  which  are  both  remote  and  con- 
jectural. 

In  The  Goodyear  Dental  Vulcanite  Compan/y  v.  Van  Ant- 
w«y,  (9  Off.  Qaz,  of  Pat.  Office^  497,)  Judge  Nixon,  speaking 
of  the  modes  of  ascertaining  damages  and  profits,  says :  "  In 
order  to  ascertain  these,  it  is  especially  pertinent  to  inquire 
how  the  owner  of  the  patent  has  seen  fit  to  use  his  invention. 
He  may  retain  a  close  monopoly  in  it,  and  then  the  damages 
are  computed  by  investigating  the  defendant's  profits,  which 
are  reckoned  a  fair  criterion  of  the  complainant's  loss ;  or,  he 
may  grant  license  fees,  allowing  the  benefits  of  his  invention 
to  every  one  who  will  pay  a  stipulated  price  for  its  use."  In 
this  the  learned  judge  was  but  reiterating  what  had  been  said 
by  the  Supreme  Court  in  granting  a  new  trial  in  the  case  of 
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Seymour  v.  McCormick^  (16  How,^  480.)  That  Court  declared, 
further,  that  "  actual  damages  must  be  actually  proved,  and 
cannot  be  assumed  as  a  legal  inference  from  any  facts  which 
amount  not  to  actual  proof  of  the  fact.  What  a  patentee 
would  have  made,  if  the  infringer  had  not  interfered  with  his 
rights,  is  a  question  of  fact  and  not  a  judgment  of  law.  The 
question  is  not  what  speculatively  he  may  have  lost,  but  what 
actually  he  did  lose.  It  is  not  a  judgment  of  law,  or  necessary 
legal  inference,  that,  if  all  the  manufacturers  of  steam  engines 
and  locomotives,  who  have  built  and  sold  engines  with  a  pat- 
ented cut-off  or  steam-whistle,  had  not  made  such  engines, 
therefore,  all  the  purchasers  of  engines  would  have  employed 
the  patentee  of  the  cut-oflE  or  whistle." 

There  is  another  error  involved  in  this  assessment  of  dam- 
ages, and  that  is,  that  the  estimated  profit  of  the  patentee 
embraces  not  only  that  derived  from  the  sale  of .  the  patent 
privilege,  but  also  the  whole  manufacturer's  profit  upon  the 
materials  and  workmanship  of  the  whole  article.  When  the 
inventor  charges  a  royalty  or  license  fee,  he  isolates  the  value 
of  the  use  of  his  invention,  and,  separating  it  from  all  other 
things,  fixes  its  value  as  against  himself  and  in  favor  of  others. 
If  he  also  makes  and  sells  the  machine  in  which  his  invention 
is  embodied,  there  will  enter  into  the  price,  not  only  the  cost 
of  materials  and  the  ordinary  profit  of  manufacture,  but  also 
an  amount  of  additional  profit,  which  is,  or  is  the  equivaleht 
of,  this  license  fee,  and  adds  to  the  price  that  additional  sum, 
as  compensation  for  the  invention.  It  is  this  price  of  the  in- 
vention, which  the  inventor  is  entitled  to  recover  as  damages 
against  an  infringer ;  and,  in  ordinary  cases,  it  is  this  only. 
Wanton  infringement  may  introduce  other  considerations,  but 
such  is  the  measure  of  damages  when  the  case  is  one  simply  of 
infringement.  In  cases  where  the  patent  is  for  a  distinct  im- 
provement, separable  from  the  rest  of  the  article,  as,  in  the 
case  put  by  the  plaintiffs  counsel,  of  a  wagon  with  a  patent 
pole,  the  rule  is  admitted  and  settled.  (Seymour  v.  McCor- 
micky  16  How,^  480  ;  Gould?  a  Mmiuf a  during  Co,  v.  Cowing^ 
12  Blatchf.  a  a  R.,  243  ;  Mcmry  v.  WUtrmi,  14  Wall.,  620 ; 
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Af/urican  Nicholson  Pa,  Co.  v.  Elizaheth  Ciiy^  6  Off.  6az. 
of  Patent  Office,  764 ;  LitOefidd  v.  Perry,  21  WaK,  205,  228.) 
The  same  principle  is,  I  think,  appL'cable  to  a  case  of  this 
kind.     The  watch  is  open  to  the  manufacture  of  every  one ; 
and  it  is  common  to  both  the  plaintiffs  patented  article  and  to 
the  infringing  article  of  the  defendants.     The  wrong  which 
the  case  shows  the  plaintiff  to  have  sustained  is  the  use  of  his 
invention  in  the  making  by  the  defendants  of  the  infringing 
watches.     They  have  taken  his  invention  and  used  it  in  mak- 
ing the  infringing  watches ;  and  it  is  the  value  of  that  use, 
the  right  to  which  belonged  to  the  plaintiff,  that  they  have 
appropriated  to  themselves.    For  this  the  plaintiff  is  entitled 
to  recover  in  damages.     But  this  rule  has  been  disregarded, 
and  the  case  does  not  furnish  any  evidence  wh^ch  can  either 
support  the  actual  finding  or  form  the  basis  for  a  correction 
in  this  respect  by  the  Court.    The  burthen,  in  this  respect, 
was  upon  the  plaintiff ;  and  as  the  account  of  the  profits  made 
by  the  defendants,  under  the  evidence,  charges  them  with  all 
that  they  have  made  by  the  use  of  the  plaintiff's  invention, 
and  does  not  appear  to  be  an  inadequate  compensation  for  the 
injury  which  he  is  shown  to  have  suffered,  a  decree  upon  the 
basis  of  the  computation  of  profits  contained  in  the  report 
will,  in  my  opinion,  do  justice  between  the  parties. 

The  exception  already  discussed  is  the  principal  objection 
to  the  report,  and  covers  also  the  third  and  sixth  exceptions. 

The  second  exception  has  no  foundation  in  the  evidence 
or  offers  of  the  defendants.  It  does  not  appear  to  have  been 
proposed  to  prove  that  the  plaintiff  had  any  license  or  patent 
fee.  The  offer  was  only  to  show  what  amount  the  plaintiff 
had  recovered  in  another  suit,  which  was  immaterial. 

The  fourth  and  fifth  exceptions  seem  to  turn  upon  the  ap- 
preciation of  evidence  by  the  master,  and  raise  no  question 
requiring  examination. 

The  seventh  exception  is  founded  on  an  obvious  mistake  of 
the  master  in  determining  the  effect  of  one  of  the  exhibits. 
He  has,  by  including  a  column  of  figures  not  forming  part  of 
the  exhibit,  found  that  the  defendants  had  on  hand  48  inf ring- 
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izig  watches,  whereas  it,  in  fact,  only  showed  28  to  b«  so  on 
hand.    It  will  be  modified  accordingly. 

The  decree  will  separate  the  profits  and  damages  awarded 
against  all  the  defendants,  $1,748  24,  and  those  awarded 
against  Imhaenser  &  Hahn,  $3,748  28,  and  will  be  with  inter- 
est from  the  date  of  the  master's  report,  February  19th,  1875. 
It  must  be  settled  upon  notice,  before  being  entered. 

John  Van  Santvoordy  for  the  plaintiff. 
Arthur  V.  BrieseUj  for  the  defendants. 


The  John  Fabron. 

The  case  of  The  Lotiawanna,  (21  WaU.,  668,)  decides,  that  a  material  man  fur- 
nishing repairs  and  supplies  to  a  vessel  in  her  home  port,  does  not  thereby 
acquire  any  lien  npon  the  vessel,  by  the  general  maritime  law,  as  received  in 
the  United  States,  bat  that,  so  long  as  Congress  does  not  interfere  to  regalato 
the  subject,  the  rights  of  material  men  furnishing  necessaries  to  a  vessel  in 
her  home  port  may  be  regulated,  in  each  State,  by  State  legislation ;  that  such 
contracts  are  maritime,  and  fall  within  the  domain  of  the  Admiralty  jurisdic- 
tion ;  and  that,  when,  in  such  cases,  a  lien  is  g^ven  by  the  :State  laws,  such 
lien  may  be  enforced  by  the  District  Courts  of  the  United  States,  under  the 
12th  Rule,  as  modified  by  the  Supreme  Court  of  the  United  States,  May  6th, 
1872. 

The  provision  for  a  lien,  made  by  a  State  lien  law,  will  be  enforced,  when  the 
contract  is  maritime,  in  the  Courts  of  Admiralty,  although  the  same  law  gives 
an  unconstitutional  power  to  the  State  Courts  to  proceed  in  rem  to  enforce 
such  lien. 

The  statute  of  New  York,  of  April  24th,  1862,  {Law  of  1862,  p.  966,  §  1,)  gives 
a  lien  on  a  vessel  for  a  debt  contracted  by  her  **  master,  owner,  charterer, 
builder,  or  consignee,"  "or  the  agent  of  either  of  them,"  within  the  State,  on 
account  of  labor  or  materials  famished  in  the  State  for  repairing  such  vessel 
H.,  the  owner  of  a  vessel,  contracted  in  writing  to  sell  her  to  S.,  and  delivered 
possession  and  control  of  her  to  S.,  who,  as  her  apparent  owner,  contracted, 
in  New  Yoric,  upon  her  credit,  a  debt  for  repairs  to  her.  In  the  contract  of 
sale  it  was  agreed  that  S.  should  have  possession,  and  might  make  repairs, 
but  that  such  repairs  should  not  be  a  lien  on  the  vessel,  or  a  claim  against  H., 
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bat  the  creditor  had  no  notice  of  such  agreement :  Ifeld,  that  there  was  a  lien 
on  the  vessel  for  the  debt,  under  ench  etatnte. 

(Before  Jobnson,  J.,  Southern  District  of  New  York,  Noyember  111^  1876.) 

Johnson,  J.  Since  the  decision  of  this  case  in  the  Dis- 
trict Court,  (7  Benedict^  53,)  the  Supreme  Court  of  the  United 
States,  in  the  case  of  The  LoUavxmiiaj  (21  WaU.,  558,)  has  de- 
clared the  law  in  regard  to  some  questions  about  which  con- 
flicting views  were  entertained  by  different  judges.  It  must 
now  be  deemed  settled,  that  material  men  furnishing  repairs 
and  supplies  to  a  vessel,  in  her  home  port,  do  not  thereby  ac- 
quire any  lien  upon  the  vessel,  by  the  general  maritime  law, 
as  received  in  the  United  States,  but  that,  so  long  as  Congress 
does  not  int^^ose  to  regulate  the  subject,  the  rights  of  mate- 
rial men  furnishing  necessaries  to  a  vessel  in  her  home  port 
may  be  regulated,  in  each  State,  by  State  legislation ;  that 
sach  contracts  are  maritime,  and  fall  within  the  domain  of  the 
Admiralty  jurisdiction  ;  and  that,  when,  in  such  cases,  a  lien 
is  given  by  the  State  laws,  such  lien  may  be  enforced  by  the 
District  Courts  of  the  United  States, 'under  the  12th  Bule,  as 
modified  by  the  Supreme  Court  of  the  United  States,  May 
6th,  1872.  This  view  is  maintained  to  be  the  law  by  the  Su- 
preme Court,  while  admitting  that  the  practice  may  be  some- 
what anomalpns,  upon  the  ground  that  it  has  existed  from  the 
origin  of  the  Government,  and  that,  whatever  may  have  been 
its  origin,  and  whether  it  was  or  was  not  based  upon  the 
soundest  principles,  it  has  become  firmly  settled,  and  it  is  now 
too  late  to  question  its  validity.  These  must  be  accepted  as 
the  controlling  views  of  the  Supreme  Court  upon  this  subject, 
and  must  be  followed  by  this  Court.  In  the  cases  of  TJie 
Edith  and  The  Circassian,  (11  Blatchf.  C.  0.  B.,  451,  472,) 
decided  in  this  Court,  in  February,  1874,  the  views  expressed 
by  my  learned  predecessor  must  yield  to  the  later  judgment 
of  the  Supreme  Court,  in  the  case  of  The  LoUawanna,  in  so 
far  as  they  are  not  in  harmony. 

The  principal  point  of  difference  material  in  this  case  is  in 
i^pect  to  the  power  and  rightfulness  of  maintaining  the  lien 
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created  by  State  legislation,  while  disregarding  as  unconstitu- 
tional the  provisions  of  State  statutes  which  attempt  to  confer 
upon  State  Courts  the  power  to  proceed  in  rem^  in  enforce- 
ment of  such  liens.  It  is  this  anomaly  which  the  Supreme 
Court  accepts  as  the  law,  and  which,  therefore,  it  is  the  duty 
of  this  Court  to  act  upon.  In  the  Courts  of  New  York,  (In  re 
The  Josephine^  39  N.  J".,  19,  and  BrooJcman  v.  Hainill^  43 
N,  Y,y  554,)  the  State  lien  law  was  held  to  be  unconstitutional, 
because  it  attempted  to  give  process  in  rern^  and  thus  was  held 
to  invade  the  grant  of  Admiralty  jurisdiction  to  the  United 
States.  The  adjudication  did  not  go  beyond  the  validity  of 
the  proceeding  in  rem^  and,  therefore,  the  provision  for  the 
lien  in  the  specified  cases  remains  to  be  enforced,  when  the  con- 
tract is  maritime,  in  the  Courts  of  Admiralty.  The  decisions 
in  The  Edith  and  The  Circassian  were  made  in  view  of  the 
law  as  it  was  at  the  time  understood,  and  also  in  view  of  the 
possibility  that  the  Supreme  Court  might  determine  the  law 
to  be  that  material  men  had  a  maritime  lien  even  in  the  case 
of  a  domestic  vessel,  and  in  the  absence  of  any  State  law  con- 
ferring a  lien.  I  am,  therefore,  of  opinion  that  the  State  law 
conferring  a  lien  may,  in  case  of  a  maritime  contract,  be 
availed  of  in  the  Courts  of  Admiralty. 

The  State  law  of  April  24th,  1862,  {Laws  of  1862,  jp.  956, 
§  1,)  gives  a  lien  "  whenever  a  debt  *  *  *  «hall  be  con- 
tracted by  the  master,  owner,  charterer,  builder,  or  consignee, 
of  any  ship  or  vessel  or  the  agent  of  either  of  them,  within 
this  State,  for  either  of  the  following  purposes :  1st.  On  ac- 
count of  work  done,  or  materials  or  other  articles  furnished,  in 
this  State,  for  or  towards  the  building,  repairing,  fitting,  fur- 
nishing, or  equipping  such  ship  or  vessel."  The  claim  of  the 
libellants  coming  plainly  within  the  designated  purposes,  the 
question  is,  whether  the  debt  was  contracted  by  a  person  sus- 
taining such  a  relation  to  the  vessel  as  is  included  in  the  terms 
employed  by  the  statute.  The  debt  was  contracted  upon  the 
credit  of  the  vessel,  by  Stevens,  or  Stevens  and  Gardner,  who 
were  in  possession,  and  had  the  control  of  the  vessel,  by  the 
consent  of  Hamill,  the  claimant,  and  he  had  been,  and  claims 
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still  to  be,  the  owner.    This  possession  was  delivered  about  the 
27th  of  Maj,  1872,  and  from  that  time  on,  until  about  the  1st 
of  August,  when  the  claimant  took  her  from  the  marshal,  on 
bonding  her  in  this  proceeding,  he  had  no  actual  possession, 
and  neither  exercised  nor  attempted  to  exercise  any  control 
over  her.     On  the  20th  of  May,  1872,  Hamill,  as  owner,  en- 
tered into  a  written  contract,  by  which  he  agreed  to  sell  the 
vessel  to  Stevens  and  Gardner,  and  they  agreed  to  buy  her, 
for  $10,000,  payable  in  notes  of  $1,250  each,  with  interest,  at 
3,  6,  9,  12,  15,  18,  21,  and  24  months,  made  by  Gardner,  and 
endorsed  by  Stevens,  with  a  mortgage  on  the  boat  as  security, 
and  policies  of  insurance  to  cover  the  same,  payable,  in  case 
of  loss,  to  the  claimant.     Hamill  further  agreed,  by  the  same 
instrument,  that,  on  the  25th  of  May,  he  would  deliver  a  bill 
of  sale  to  Grardner  and  Stevens,  upon  their  delivering  to  him 
the  notes,  mortgage  and  policies,  as  above  provided.    It  went 
on :  "  and  I  do  agree  to  allow  said  Gardner  and  Stevens,  upon 
delivery  of  said  papers,  to  have  possession  of  said  steamboat 
called  John  Farron,  and  do  all  repairs  and  alterations  which 
they  wish  to  said  boat ;  but  the  said  repairs  or  alterations,  of 
whatsoever  kind  or  nature,  shall  not  be  a  lien  or  claim  upon 
said  steamboat,  or  her  owner,  the  said  Henry  F.  Hamill,  but 
shall  be  paid  by  said  Gardner  and  Stevens."     On  the  25th, 
which  was  Saturday,  nothing  appears  to  have  been  done,  but, 
on  the  27th,  the  parties  met  at  the  Custom  House,  to  carry  out 
the  bargain.     It  then  appeared  to  be  necessary  to  remeasure 
the  boat,  and  that  this  could  not  be  done  till  the  proposed  re- 
pairs were  completed.    The  boat  had  been  the  property  of  the 
United  States,  and  had  been  sold  at  auction,  and  purchased  by 
Hamill,  but  he  had  not  had  her  enrolled,  and  there  were, 
therefore,  no  papers  by  which  a  formal  bill  of  sale  could  be 
completed.     Stevens  and  Gardner  gave  the  requisite  notes  to 
Bamill,  which,  however,  were  wrong  in  form,  and  were,  in  a 
few  days,  replaced  by  others  in  correct  form,  which  Hamill 
received  and  retained.    No  mortgage  was  given,  for  the  same 
reason  that  the  bill  of  sale  was  not  executed.     Hamill  signed 
and  acknowledged  a  printed  bill  of  sale,  under  his  seal,  and 
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dated  May  27th,  1872,  filling  up  none  of  the  other  blankB,  ex- 
cept that  his  name,  as  sole  owner  of  the  steamboat  or  Teasel 
called  the  "  Ella  M.  Stevens,"  was  inserted.  This  paper  was 
left  at  the  Custom  House,  with  the  Custom  House  brokers 
who  were  attending  to  the  business.  They  were  told  by 
^amill  not  to  part  with  it  without  his  orders,  and  it  was  sub- 
sequently given  up  by  them  to  him.  As  they  left  the  Custom 
House,  Stevens  asked  Hamill  when  they  could  have  possession, 
and  was  told  that  Hamill  would  instruct  his  watchman  to  give 
them  possession.  About  June  1st  possession  was,  accordingly, 
given.  The  boat  was  at  Weehawken,  and  was  brought,  under 
the  orders  of  Stevens,  to  the  foot  of  Le  Roy  street,  where 
Stevens  went  aboard,  and  took  charge  of  her,  and  from  that 
time  he  had  the  possession  and  control  of  the  vessel.  He 
hired  persons  as  engineer  and  fireman,  and  put  them  cm  board, 
and  employed  and  made  contracts  with  mechanics  to  repair 
her.  Hamill  did  not  exercise  any  authority  or  control  over 
the  vessel  from  the  time  when  possession  was  given  by  his 
orders  to  Stevens,  until  after  this  suit  was  instituted.  Before 
possession  was  given  to  Stevens,  he  had  said,  in  Haiinll's 
presence  and  hearing,  when  they  were  at  the  Custom  House, 
that  they  (Stevens  and  Gardner)  were  going  to  run  the  boat 
on  the  North  river,  and  that  he  (Stevens)  was  going  as  master, 
and  Gardner  was  to  go  as  clerk. 

It  was  not  the  intention  of  the  parties  that  the  title  of  the 
vessel  should  pass  from  Hamill  to  Stevens  and  Gardner,  by 
the  delivery  of  her  into  their  possession  ;  but  it  was  their 
purpose  to  put  her  under  their  entire  control,  leaving  the  un- 
fulfilled portion  of  the  conti^act  to  be  carried  out  in  the  future, 
by  the  completion  of  the  bill  of  sale  and  the  execution  of  the 
mortgage.  Stevens  and  Gardner  being  thus  in  possession,  by 
the  consent  of  the  owner,  were  enabled  to  appear  as  owners 
to  third  persons,  and  thus  to  obtain  credit  for  the  vessel  as  her 
owners,  or  through  Stevens  as  her  master.  Having  obtained 
fresh  credit  from  the  libellant,  I  think  the  vessel  was  liable  to 
answer  for  the  debt,  under  the  statute  of  New  York  before 
cited.    {Hawes  v.  Bark  Jwmes  Smithy  2  Parsons  on  8h,  cfe 
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Ad.^  146,  not^  2 ;  The  May  Qxteen^  1  Sprague^  588  ;  Weaver  v. 
The  S.  G.  Owens^  1  Wallace^  Jr,^  Rep,^  369;  The  Julia  Smithy 
1  Newberry^  61.)    I  do  not  undcrBtand  the  position  I  have 
stated  to  be  in  conflict  with  what  was  said  by  the  Court  in 
The  Ihmid,  (1  W.  Rob.,  391,  398,)  nor  with  the  explanatory 
observations  of  the  same  learned  judge,  in  The  Bold  Buc- 
deugh^  (3  W.  Rob.,  '220,  231.)     In  the  first  of  these  cases,  the 
question  was  as  to  the  liability  of  the  vessel  for  the  wilful 
miseondact  of  the  master  in  colliding  with  another  vessel.    It 
was  said  that  the  vessel  was  not  liable  unless  the  owner  was, 
and  it  was  held  that  the  owner  was  not  liable  for  the  wilful 
trespass  of  the  master.    But  the  Court  had  no  occasion  to  con- 
sider the  efiect  of  apparent  ownership  by  consent  of  the  actual 
owner.     In  the  latter  case  the  question  was,  whether  a  change 
of  ownership  did,  under  the  circumstances,  defeat  a  lien  for 
damages  for  a  collision  occurring  in  the  time  of  the  former 
owner ;  and  it  was  held  that  the  claim  could  still  be  enforced 
against  the  vessel. 

The  agreement  between  Hamill  and  Stevens  and  Gardner, 
that  they  should  subject  the  vessel  to  no  lien  by  repairs,  can- 
not prevent  a  lien  occurring  as  to  persons  having  no  knowl- 
edge or  notice  of  that  agreement ;  and  this  appears  to  have 
been  the  fact  in  respect  to  the  libellant. 

The  taking  of  the  vessel  to  the  dock  in  New  Jersey  for  a 
single  day,  in  the  process  of  repairing  her,  was  not  a  departure, 
within  the  meaning  of  the  statute,  and,  therefore,  no  speci- 
fication of  the  claim  was  necessary  to  be  filed  under  the 
statute. 

There  must  be  a  decree  for  the  libellant  in  the  usual  form, 
which  may  be  settled  on  notice. 


Dennis  McMahoUy  for  the  libellant. 
Robert  D,  Benedict,  for  the  claimant. 
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A  steam-tngi  haying  a  canal-boat  in  tow  astern,  going  np  the  Hudson  liver,  was 
hailed  by  the  cannl-boat  to  land  her,  and  that  she  was  leaking.  The  tug  ran 
in  towards  a  dock,  and  stopped  and  hailed  the  canal-boat  to  cast-off.  She 
was  cast-off  by  her  hnnds,  bat  one  of  the  lines  jammed.  She  had  made  no 
preparation  of  lines  by  which  to  reach  the  shore,  and  she  had  no  anchor.  She 
drifted  np  the  riycr,  and  sank  an  hoar  or  more  after  she  was  cast  off.  The 
tog  went  on  and  gave  no  aid  to  the  canal-boat :  Hdd,  that  both  vessels  were 
in  faalt,  and  that  the  tog  was  liable  fur  one-half  of  the  damages. 

The  yalae  of  the  canal-boat  is  to  be  estimated  as  she  was  jnst  before  she  was 
cast  adrift  by  the  tog. 

(Before  Johnson,  J.,  Sonthern  District  of  New  York,  November  lUh,  1876.) 

Johnson,  J.  The  libel  in  this  case  was  filed  to  recover  for 
the  loss  of  the  canal-boat  Frank  Cunran,  which,  as  was  alleged, 
was  sunk  by  the  fault  of  the  claimants,  while  she  was  being 
towed  from  New  York  to  Low  Point  on  the  Hudson  river. 
The  District  Court  decided  (5  Benedict^  244,)  that  the  claim- 
ants were  not  in  fault  in  respect  to  any  injury  sustained  by 
the  canal-boat  during  the  voyage  from  New  York  to  Fort 
Montgomery,  where  she  was  detached  from  the  propeller,  but 
that  those  injuries  were  owing  to  her  unseaworthiness  and  her 
being  in  a  leaky  condition.  It  further  decided,  that,  in  the 
casting  off  of  the  canal-boat  from  the  propeller  at  Fort  Mont- 
gomery, under  the  circumstances  proved,  both  vessels  were  in 
fault — the  canal-boat  in  having  made  no  proper  preparation  of 
her  lines  for  landing,  and  in  having  no  anchor ;  the  propeller 
in  leaving  tXfQ  canal-boat  unassisted,  knowing  that  she  was 
being  cast  off  in  consequence  of  some  diflSculty,  before  reach- 
ing her  destination.  It,  therefore,  decreed,  that  the  propeller 
was  bound  to  answer  to  the  owners  of  the  canal-boat  for  one- 
half  the  damages  thus  incurred,  and  declared  those  damages  to 
be  equal  to  the  value  of  the  canal-boat  in  the  condition  she 
was  in  when  she  was  cast  off.  The  cause  was  thereupon  re- 
ferred to  a  commissioner  to  ascertain  these  damages  and  report 
the  same  to  the  Court.     He  subsequently  repoi*ted  the  dam- 
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ages  at  $3,500,  with  interest  to  the  date  of  the  report,  amount- 
ing in  all  to  $4,200.  To  this  report  the  claimants  excepted 
on  various  grounds.  Upon  the  hearing  they  were  all  over- 
ruled, and  the  Court  pronounced  its  decree,  awarding  to  the 
libellants  one-half  of  the  damages  so  assessed,  with  interest 
from  the  date  of  the  report.  (See  6  Benedict,  272.)  From 
this  decree  the  libellants  appealed  to  this  Court,  and  they 
claim  that  all  the  damages  sustained  by  the  canal-boat  ought 
to  have  been  recovered  by  the  libellants.  The  claimants  also 
appealed,  claiming  that  the  propeller  was  not  in  fault,  and 
ought  not  to  be  charged  with  any  part  of  the  damages  sus- 
tained by  the  loss  of  the  canal-boat.  They  likewise  contend 
that  the  exceptions  to  the  commissioner's  report,  or  some  of 
them,  ought  to  have  been  allowed,  and  that  the  decree  should, 
in  any  case,  have  been  for  a  smaller  sura. 

After  a  careful  examination  of  the  evidence,  it  is  estab- 
lished to  my  satisfaction,  that  the  agreement  for  towing  this 
canal-boat  was  not  made  at  Poughkeepsie,  but  at  New  York, 
with  the  captain  of  the  propeller,  and  that  the  allegations  of 
the  answer  in  that  respect  are  substantially  sustained.      In  the 
execution  of  the  contract  the  persons  in  charge  of  the  propel- 
ler exhibited,  in  respect  to  the  speed  at  which  they  moved, 
much  consideration  for  the  condition  of  the  canal-boat.      In 
the  ten  hours  preceding  the  time  of  the  final  start,  they  made 
only  45  miles,  which,  in  itself,  is  a  substantial  overthrow  of 
the  claim  on  the  part  of  the  libellants,  that  the  propeller  made 
ten  miles  an  hour.     It  aflBrmatively  appears,  that,  early  in  the 
voyage,  upon  the  statement  of  the  captain  of  the  canal-boat, 
that  she  was  loaded  by  the  head  too  much,  and  that  her  seams 
that  had  been  above  the  water  were  open  and  let  in  a  little 
water,  the  captain  of  the  propeller  proposed  to  land  her  at  or 
near  Weehawken,  but  that  Captain  Atkins  declined,  alleging 
that  he  was  moving  the  flour,  which  was  part  of  his  cargo, 
to  the  after  part  of  the  boat,  and  that  there  would  be  no 
danger  after  that  change  was  made.     The  captain  of  the  pro- 
peller then  ordered  the  engineer  to  run  at  half  speed  all  night. 
The  engineer  testified,  that  he  reduced  the  steam  pressure  and 
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throttled  the  engine,  3o  as  to  reduce  the  speed  fnllj  one-half; 
that,  while  in  motion,  they  averaged  but  five  miles  an  hour, 
until  thej  got  out  of  the  ice ;  and  that  they  afterwards  ran  at 
not  over  six  miles,  till  the  canal-boat  was  cast-off  at  Fort  Mont- 
gomery. Against  this  evidence  there  are  only  vague  statements 
of  great  speed  on  the  part  of  the  claimants,  which  are  not,  in 
my  judgment,  8u£Scient  to  establish  any  fault  on  the  part  of 
the  propeller  in  this  respect. 

In  respect  to  the  allegation  of  want  of  care  in  taking  the 
boat  in  tow,  it  may  be  properly  answered,  that,  if  there  was 
any  original  want  of  care  on  first  starting  from  the  city  of 
New  York,  no  damage  appears  to  have  resulted.  If  the  alle- 
gation includes  the  manner  of  towing  during  the  residue  of 
the  voyage,  various  ways  of  fastening  the  barge  and  canal-boat 
in  difierent  positions  seem  to  have  been  tried,  as  one  after  an- 
other seemed  to  present  difficulties,  but  the  fair  result  of  the 
evidence  is,  I  think,  that  the  propeller  was- not  in  fault. 

In  respect  to  the  ice,  it  was  made  that  night,  and  was  a 
mere  skim  at  first.  Upon  the  complaint  of  the  captain  of  the 
canal-boat,  her  place  was  changed,  so  that  she  was  astern  of 
the  barge,  and  that  astern  of  the  propeller.  It  was  to  make 
this  change  that  the  propeller  was  stopped,  and  not  because 
she  could  not  make  her  way  through  the  ice.  But  the  clear 
proof  that  the  boat  was  not  harmed  by  the  ice  is,  that, although 
she  made  some  water  from  the  early  part  of  the  voyage,  in 
consequence  of  the  open  seams  near  her  bow,  it  was  not  until 
an  hour  after  the  ice  was  passed  that  Captain  Atkins  regarded 
the  leak  as  of  any  moment.  Albertson  says  the  boat  began  to 
leak  near  Haverstraw  or  Grassy  Point,  and  that  up  to  that 
time  there  had  been  no  difficulty  from  any  leak.  At  this 
point  of  time  Atkins  and  Albertson  became  alarmed,  and  in- 
sisted that  the  camd-boat  should  be  landed.  The  people  in 
charge  of  the  propeller,  (the  canal-boat,  as  AJbertson  says,  not 
leaking  much  then,)  made  motions  indicating  that  they  would 
land  the  canal-boat  at  a  dock  below  Haverstraw ;  but  Albert- 
son  declined  to  land  there,  he  having  ascertained  that  he  could 
not  get  across  the  river  from  that  point,  And  made  motions  for 
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the  propeller  to  go  on,  and  told  them  to  land  the  boat  at 
Grassy  Point.  The  propeller  sheered  in  to  land  the  canal-boat 
at  that  point,  and  stopped  or  slowed,  bnt  Atkins  then  declined 
to  cast  his  boat  off.  As  thej  came  near  Fort  Montgomery, 
Atkins  hailed  the  propeller  to  land  the  boat,  and  that  it  was 
leaking.  Albertson  also  hailed  the  propeller  to  land  the  boat 
there.  The  propeller  ran  in  towards  the  dock  at  Fort  Mont- 
gomery, the  engine  was  stopped,  and  the  canal-boat  was  hailed 
to  cast  off.  She  was  cast  off  by  the  hand^on  board,  but  one 
of  the  lines  jammed,  and  was  not  unfastened  till  it  was  broken 
by  the  starting  of  the  propeller.  No  preparation  of  lines  had 
been  made  aboard  the  canal-boat,  h3r  way  had  been  checked 
by  the  line  which  had  not  been  cast  off,  she  was  left  about  400 
feet  from  the  dock,  and  the  tide  ^nd  wind  carried  her  upward 
and  away  from  the  dock.  A  boat  came  to  her  from  the  shore, 
time  was  lost  in  getting  out  her  lines,  those  which  were  in 
readiness  were  not  long  enough  to  reach  the  shore,  and  the 
boat  from  shore  had  not  power  enough  to  tow  her.  She  had 
lines  sufficient  to  reach  the  shore,  if  they  had  been  in  readi- 
ness. She  had  no  anchor,  so  that  no  attempt  could  be  made 
to  hold  her.  The  result  was,  that  she  drifted  north  of  the 
dock,  and  out  into  the  river,  and  finally,  an  hour  or  more  after 
she  was  cast  off,  she  sank,  having  drifted  about  a  mile  from 
the  place  where  the  propeller  left  her. 

To  the  final  catastrophe,  I  think  it  plain  that  the  fault  of 
the  canal-boat  contributed,  and  that  to  this,  as  well  as  to  her 
nnseaworthy  condition,  her  loss  is  due ;  but  I  cannot  exoner- 
ate the  propeller  from  fault,  under  all  the  circumstances.  It 
is  true,  that  the  usual  way  of  landing  boats  from  a  tow,  is  to 
sheer  in  towards  the  dock  and  cast  off  their  lines  ;  but,  in  this 
case,  the  persons  in  command  of  the  propeller  knew,  at  least, 
that  it  was  owing  to  something  out  of  the  usual  course,  that 
the  canal-boat  desired  to  land  before  arriving  at  her  destina^ 
tion,  and  that  she  was  leaking.  This  imposed  upon  the  pro- 
peller the  obligation  not  to  leave  her  except  in  safety,  or,  at 
least,  without  some  effort  to  secure  her  safety.  So  far  from 
making  any  sach  effort,  entire  indifference  seems  to  have  been 
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manifested  in  respect  to  her  condition,  and  this  contributed  to 
the  loss.  It  is  quite  true  that  a  tug-boat  is  not  an  insurer  or 
common  carrier,  in  respect  to  the  boats  she  takes  in  tow,  but 
she  still  remains  bound  to  employ  that  degree  of  caution  and 
skill  which  prudent  navigators  usually  employ  in  similar  cases. 
{The  Webb,  14  Wall.,  406,  414.)  The  speciar  contract  made 
by  third  parties,  did  not  exempt  the  propeller  from  that  de- 
gree of  care.  I  am,  therefore,  of  opinion,  that  the  decree  of 
the  District  Court  was  correct  in  charging  the  loss  of  the  canal- 
boat  equally  to  the  propeller  and  to  the  canal-boat,  and 
making  its  decree  against  the  propeller  for  one-half  the 
amount. 

The  value  of  the  boat  was,  I  think,  to  be  estimated,  not  as 
she  was  after  she  had  been  cast  adrift  by  the  propeller,  but  as 
she  was  just  before  that  time,  while  she  might  still  have  been 
saved  from  sinking  by  aid  from  the  propeller,  and  brought  to 
land.  In  this  view,  which  I  understand  to  be,  in  substance, 
that  taken  by  the  commissioner  and  the  District  Court,  in  the 
judgment  actually  pronounced,  I  concur  in  the  estimate  of 
value  and  damage  made  in  the  District  Court. 

Judgment  must  be  rendered  accordingly. 

James  K.  Sillj  for  the  libellants. 
Robert  D.  Benedict,  for  the  claimants. 


The  Jt^ATivB. 

It  is  too  late  to  object  to  an  appeal  where  both  parties  have  treated  it  as  ralid. 

A  maritime  lien  exists  for  supplies  famished  to  a  vessel  in  a  foreign  port, 
which  were  necepsary  and  were  furnished  on  the  credit  of  the  vessel,  unleas 
the  necessity  for  such  credit  be  disproved  by  proper  evidence. 

A  hypothecation  of  a  vessel  by  her  owner,  to  secure  a  pre-existing  debt,  which, 
in  its  origin,  gave  no  lien  on  the  vessel,  gives  no  priority  to  such  hypotheca- 

-    tion  over  a  prior  maritime  lien  on  the  vessel. 

(Before  Joeqcson,  J.,  Southern  District  of  New  York,  November  llth,  1876.) 
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Johnson,  J.  The  decree  of  the  District  Court,  dismissing 
the  libel,  was  entered  under  date  of  July  14th,  1857,  notice  of 
appeal  was  given  and  filed  July  20th,  1857,  a  petition  of  ap- 
peal, with  a  proper  bond  for  costs,  was  filed  August  16th, 
1858,  and  the  return  of  the  clerk  was  filed  in  this  Court  Sep- 
tember 19th,  1859.  A  decree  of  reversal  was  taken  by 
default,  in  favor  of  the  libellants,  in  April,  1872,  which  was 
subsequently  waived  by  the  libellants.  %At  the  last  October 
Term,  the  claimants,  on  the  cause  being  moved  for  hearing, 
asked  to  have  the  appeal  dismissed.  No  steps  had  ever  been 
taken  to  set  aside  the  appeal.  I  think  the  claimants  are  too 
late  now  to  object  to  the  appeal,  both  parties  having  treated 
it  as  valid. 

Upon  the  merits,  it  is  quite  clear  that  the  learned  judge 
who  made  the  deeree  pursued  what  was  then  understood 
to  be  the  law  of  the  land,  as  construed  by  the  Supreme 
Court  of  the  United  States,  and  announced  in  Pratt  v.  Reed^ 
(19  How. J  359.)  Since  that  decision,  however,  the  cases  of 
The  Ghrapeshot,  (9  TToK.,  129,)  The  James  Guy,  (9  Wall., 
758),  The  Lulu,  (10  WaU.,  192,)  and  The  Kalorama  and  The 
Custer,  (10  Wall.,  204,)  have  brought  the  subject  again  into 
discussion,  and  it  is  now  settled,  that  a  maritime  lien  exists 
for  supplies  furnished  in  a  foreign  port,  which  were  necessary 
and  were  furnished  on  the  credit  of  the  vessel,  unless  the 
necessity  for  such  credit  be  disproved  by  proper  evidence,  as 
pointed  out  in  the  several  cases  above  cited. 

The  claim  of  the  claimants  is  based  upon  an  instrument 
given  as  security  for  a  debt  previously  existing  against  the 
owner,  and  not  originally  incurred  on  account  of  the  vessel  in 
any  respect  It  was  given  by  the  owner  in  the  port  of  New 
Tort  It  engaged  the  owner  absolutely  to  pay  the  amount 
named  in  it,  with  interest  at  seven  per  cent,  in  ten  days  after 
its  date,  and  by  it  the  owner  hypothecates  and  assigns  the  ves- 
sel, &c.,  to  the  claimants,  as  security  for  the  money  named.  It 
declares  all  risks  of  the  seas,  &c.,  to  be  for  account  of  the 
owner,  and  is  in  no  wise  conditioned  that  any  part  of  the 
money  is  put  at  hazard  upon  the  vesseL    For  the  debt  before 
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mentioned,  the  now  claimants,  the  creditors  of  Cornelius,  sued 
him  in  the  State  Court,  as  a  non-resident  debtor,  and  ob- 
tained in  that  suit  an  attachment  against  his  property ;  and 
the  hypothecation  was  given,  as  the  only  witness  on  the  sub- 
ject stated,  to  satisfy  the  attachment  of  the  vessel  in  the 
Qommon  law  action.  Under  the  attachment  against  the  owner 
as  non-resident,  his  interest  only  in  the  vessel  could  be  made 
available  for  the  benefit  of  the  attaching  creditor.  The 
earlier  maritime  lien  of  the  libellants  for  supplies  could  not 
be  displaced  by  such  attachment  and  seizure.  The  debt  on 
which  the  attachment  was  issued  was  a  mere  personal  demand 
against  the  owner.  It  was,  therefore,  not  in  the  power  of  the 
owner  and  his  creditor,  by  their  mere  agreement,  to  cre- 
ate, without  any  advance  of  money  or  new  consideration,  a 
lien  which  should  defeat  the  existing  maritime  lien  for  sup- 
plies, by  taking  precedence  over  it.  Whatever  might  be  the 
rule  in  case  money  had  been  raised  for  such  a  pur]>ose  from  a 
third  person,  the  attaching  creditor  cannot  be  allowed,  by 
agreement  with  the  owner,  to  acquire  a  priority  on  behalf  of 
a  claim  which,  in  its  origin,  gave  no  foundation  for  a  lien 
upon  the  vessel.  (The  Aurora^  1  WJieaton^  96 ;  1  Parsons  on 
Sh.  dk  Ad.,  154 ;  Oredy  v.  Smith,  3  Wood.  <&  Min.,  236.) 
Such  a  hypothecation  cannot  carry  a  greater  right  than  a  sale 
of  the  vessel,  and  that  obviously  would  not  have  cut  ofE  the 
prior  lien. 

There  must  be  a  decree  for  the  libellants. 

FranTdin  A.  Wilcox,  for  the  libellants. 
Ira  D.  Warren,  for  the  claimants. 
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A  ateam-tog  and  a  canal-boat  laahed  to  her  side  are  to  be  regarded,  in  reepect 
to  the  duties  of  navigation,  as  one  vessel,  and  tliat  a  steam  vesseL 

A  tog  with  a  caniil-boat  so  lashed  to  her  mast  keep  the  canal-boat  ont  of  the 
way  of  a  sailing  yessel,  when  there  is  danger  of  collision  between  them,  and 
the  sailing  vessel  must  keep  her  coarse. 

The  sailing  Teasel  has  a  right  to  rely  on  the  observance  of  the  rales  of  naviga- 
tioD  by  the  tag,  and  cannot  herself  safely  depart  from  them, 

Jodgmen  aa  to  the  motion^  or  direction  of  motion,  of  one  vessel,  made  from 
another,  possesses  the  utmost  nncertainty ;  for,  the  tendency  is  nearly  irre- 
sistible for  the  observer  to  transfer  to  the  other  vessel  the  motion  of  thai  on 
which  he  stands,  and  thus  to  regard  the  componnded  motion  of  the  two  aa 
belonging  to  that  one  which  he  is  observing. 

(Before  Johvson,  J.,  Southern  District  of  New  York,  Noyember  llili,  1876.) 

Johnson,  J.    On  the  28th  of  November,  1871,  between 
nine  and  ten  o'clock  in  the  forenoon,  a  collision  occurred  be* 
tween  the  canal-boat .  Gettysburg,  laden  with  coal,  and  the 
6cly)oner  Herbert  Manton,  within  about  fifty  feet  from  the 
steamboat  wharf  at  Astoria,  Long  Island,  and  a  little  above 
the  end  of  Blackwell's  Island,  whereby  the  canal-boat  and  her 
cargo  were  lost.  The  weather  was  fair,  the  wind  about  north- 
west by  north,  and  the  tide  the  last  of  the  food,  and  ranning 
aboat  four  miles  an  hour.  The  canal-boat  was  lashed  to  the  port 
side  of  the  steam-tug  J.  H.  Gantier,  her  bow  extending  some 
fifty  feet  beyond  the  bow  of  the  tug,  and  in  that  position  the 
tug  was  towing  her  from  Twenty-third  street.  New  York,  to 
the  steamboat  dock  at  Astoria.    After  leaving  Twenty-third 
street,  the  tug  proceeded  along  up  with  her  tow  through  the 
channel  between  Manhattan  Island  and  BlackwelPs  Island, 
until  she  had  reached  a  point  above  Blackwell's  Island,  when 
she  ported  her  helm  and  swung  around  with  her  head  towards 
Astoria  and  towards  the  dock  to  which  she  was  bound,  and 
where  the  boat's  cargo  was  to  be  discharged.    The  river,  at 
the  place  where  she  rounded  to,  is  about  one  thousand  feet 
wide.    The  tug,  with  her  tow,  was  going  at  the  rate  of  about 
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five  miles  an  hour.  The  pilot  of  the  tug  saw  the  Herbert 
Manton  just  as  she  came  around  Hallett's  Point  and  had  got 
straightened  down.  The  schooner  was  then  about  600  or  700 
feet  distant  from  the  tug.  He  then  blew  his  whistle,  but 
kept  on  his  course,  his  helm  being  all  the  time  to  port,  and 
his  vessel  on  the  swing  to  starboard  until  the  collision.  He 
did  nothing  towards  keeping  out  of  the  way  of  the  schooner. 
The  schooner  was  bound  on  a  voyage  to  New  York,  and,  after 
going  through  Hell  Gate,  and  having  rounded  Hallett's  Point, 
was  proceeding  on  with  a  view  to  enter  the  channel  between 
Blackwell's  Island  and  Long  Island,  just  as  the  tug  was  swing- 
ing around,  as  before  stated,  with  the  port  side  of  the  canal- 
boat  towards  the  schooner.  The  schooner  kept  on  her  course 
without  any  change,  except  as  hereinafter  stated  ;  and  the  tug, 
in  attempting  to  reach  her  dock,  brought  the  canal-boat  right 
ui^der  the  schooner's  bows,  and  the  schooner  struck,  stem  on, 
the  port  side  of  the  canal-boat.  The  course  of  the  schooner, 
after  rounding  Hallett's  Point,  ranged  along  Long  Island 
shore,  which  carried  her  near  the  dock  at  Astoria,  where  the 
collision  occurred.  The  schooner  changed  her  course  af<y-e- 
said  after  she  rounded  Hallett's  Point,  only  at  the  moment  of 
collision  and  in  the  jaws  of  peril,  and  when  a  collision  was 
inevitable.  She  had  a  competent  and  proper  lookout,  and  was 
in  all  respects  properly  navigated.  At  the  time  of  the  collis- 
ion there  were  a  number  of  vessels  in  the  vicinity,  close  to 
the  Herbert  Manton,  and  going  the  same  way  with  her,  and 
the  tug-boat  J.  F.  Whitney,  with  a  tow,  was  approaching  from 
New  York,  so  that  the  schooner  could  not  have  safely  luffed 
to  avoid  the  collision. 

It  is  quite  clear,  on  settled  principles,  that  the  canal-boat 
and  the  tug  to  which  it  was  fastened  are  to  be  regarded,  in 
respect  to  the  duties  of  navigation,  as  one  vessel,  and  that  a 
steam  vessel ;  and  that  the  rules  which  are  to  *  be  by  law  ap- 
plied to  vessels  under  steam,  with  a  view  of  securing  safety  in 
navigation,  are  applicable  to  the  tug  and  her  tow  lashed  to  her 
so  as  to  be  governed  and  controlled  by  her  motions.  (Sturgis 
V.  Boyer,  24  iSW.,  110 ;  The  KeyaUme  State^  22  How.,  461.) 
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Considering  the  tug  and  Her  tow  as  a  steam  vessel,  the  20th 
of  the  Navigation  Rules  ( U.  S.  R,  S.,  §  423*3,)  requires,  that, 
when  there  is  risk  of  collision  between  a  sailing  vessel  and  a 
steam  vessel,  the  latter  shall  keep  out  of  the  way.  The  correl- 
ative duty  is  imposed  on  the  sailing  vessel,  by  Rule  23,  to  keep 
her  coarse,  subject  to  the  qualification  stated  in  Rule  24,  that, 
in  construing  and  obeying  the  Rule,  due  regard  must  be  had 
to  all  dangers  of  navigation,  and  to  any  special  circumstances 
which  may  exist  in  any  particular  case,  rendering  a  departure 
from  it  necessary  in  order  to  avoid  immediate  danger. 

The  libels  allege,  and  the  answers  of  the  schooner  admit, 
that  the  tug  was  in  fault  in  turning  in  to  the  dock  ahead  of 
the  schooner,  instead  of  allowing  her  to  pass  close  between 
them  and  the  dock,  as  she  otherwise  would  have  done.  This 
ends  that  question,  as  between  the  schooner  and  the  libellants. 

In  respect  to  the  tug,  the  evidence  is  entirely  clear,  that 
she  held  on  her  course  towards  the  dock,  apparently  deter- 
mined to  force  the  schooner  to  assume  her  duty  of  keeping 
out  of  the  way,  while  both  in  fact  and  in  law  she  might  have 
avoided  the  collision  by  stopping  and  backing,  or  by  yielding 
the  way  to  the  schooner  and  passing  under  her  stem  instead 
of  across  her  bows.  But  I  do  not  find  that  the  schooner  could 
have  avoided  the  collision  by  any  act  on  her  part,  after  it  be- 
dime  apparent  that  the  tug  was  intending  not  to  yield  the 
way.  The  schooner  had  a  right  to  rely  on  the  observance  of 
the  rales  of  navigation  by  the  tug ;  and  she  could  not  herself 
safely  depart  from  them  for  fear  that  the  tug  would  fail  to 
observe  them,  lest  she  should  thereby  preci|)itate  the  catas- 
trophe which  she  was  striving  to  avoid.  When  the  law  casts 
upon  a  steam  vessel  the  general  duty  and  responsibility  of 
avoiding  collision  with  a  passing  vessel,  and  a  collision  never- 
theless occurs,  the  presumption  is  that  the  fault  is  that  of  the 
steam  vessel.  This  presumption  can  only  be  overcome  by 
proof  of  fault  on  the  part  of  the  sailing  vessel,  producing  or 
contributing  to  the  collision.  (Lea/vitt  v.  Jeweii^  11  Blatckf,  C, 
C.  B.j  419.)  Now,  the  only  ground  of  this  sort,  of  any  grav- 
ity — ^for  I  deem  the  lookout  to  have  been  properly  kept — con- 
sists in  the  allegation  that  the  schooner,  after  rounding  Hal- 
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lett's  Point,  altered  her  conrse,  in  violation  of  the  Kule  before 
cited.  Bat,  as  matter  of  fact,  I  find  this  aUegation  to  be  nn- 
founded,  except  at  the  moment  before  the  collision  actually 
occurred,  and  when  it  had  become  inevitable.  Judgment  ajB  to 
the  motion,  or  direction  of  the  motion,  of  one  vessel,  made 
from  another,  possesses  the  utmost  uncertainty  ;  for,  the  ten- 
dency is  nearly  irresistible  for  the  observer  to  transfer  to  the 
other  vessel  the  motion  of  that  on  which  he  stands,  and  thus 
to  regard  the  compounded  motion  of  the  two  as  belonging  to 
that  one  which  he  is  observing.  I,  therefore,  give  greater 
weight  to  the  testimony  of  Captain  Crowell  of  the  Her- 
bert Manton,  who  had  the  wheel,  and  says  that  he  did  not 
change  the  course  of  the  vessel  till  just  at  the  moment  of  col- 
lision, from  the  time  he  got  around  Hallett's  Point,  except  to 
steady  her  to  run  down  channel.  By  this  I  understand  what 
is  elsewhere  referred  to  in  connection  with  her  rounding  the 
Point,  as  straightening  her  on  her  course.  Eelly,  the  mate, 
confirms  the  captain,  saying  that  he  stood  by  the  captain,  by 
the  wheel,  and  saw  no  change  of  course  after  they  rounded 
the  Point.  The  lookout,  E.  B.  Kelly,  says :  "  I  could  not  see 
any  change  in  the  course  of  our  vessel.  After  1  reported  the 
tug,  and  before  the  collision,  I  thought  she  kept  right  along." 
On  cros&^xamination,  he  testifies :  ^^  After  we  rounded  Hal- 
lett's Point  we  kept  a  straight  course."  These  witnesses  were 
so  situated,  at  the  time  of  the  occurrence,  that  they  had  the 
full  means  of  knowing  what  was  the  fact.  In  my  judgment, 
their  testimony  outweighs  that  of  others  who  were  not  so 
favorably  circumstanced  for  seeing  what  took  place.  In  my 
opinion,  the  only  change  of  course  that  took  place  was  that 
spoken  of  by  the  witness  Longstreet,  who  says  that  the  man 
at  the  wheel  of  the  Herbert  Manton  ^^  hove  his  wheel,  first, 
two  or  three  spokes  to  the  starboard  and  then  to  port ;  a  sec- 
ond after  that  she  struck  the  canal-boat." 

The  decree  of  the  District  Court  (5  Benedict,  *69,)  ought 
to  be  afiirmed,  with  costs. 

Robert  D,  Benedict,  for  the  libellants. 

Edward  H.  Owen,  for  the  schooner. 

Welcome  R,  Beehe,  for  the  tug. 
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The  Alice  Tainteb. 

An  American  built  vessel,  really  owned  by  residents  of  New  York,  was  put  un- 
der the  British  flag  by  a  formal  transfer  to  a  British  subject,  and  was  re^s- 
tered  in  a  British  port.  Afterwards,  supplies  were  furnished  to  her  in  New 
York,  by  a  person  who  was  not  misled  aa  to  her  character :  Held,  that  there 
was  no  maridme  lien  on  the  vessel  for  the  supplies. 

(Before  Johnsost,  J.,  Southern  District  of  New  York,  November  11th,  1876.) 

Johnson,  J.  The  controlling  question  in  this  case  is, 
whether  the  fact  that  this  vessel  was  put  under  the  British 
flag  by  a  formal  transfer  to  a  British  subject,  recorded  at  the 
Britidi  consulate  in  New  York,  and  by  being  registered  at 
Hamilton,  in  the  island  of  Bermuda,  although  she  was  really 
owned  by  Smith  &  Dunning,  her  original  owners,  and  con- 
tinued to  be  controlled  by  them  until  they  sold  her  to 
Slocovitch  &  Smith,  just  before  the  supplies  in  question 
were  furnished,  converted  her  into  a  foreign  vessel,  so  as  to 
subject  her  to  a  maritime  lien  for  supplier  That  the  vessel 
lost  her  right  to  the  protection  of  the  Government  of  the 
United  States,  by  the  transaction  stated,  and  that,  so  far  as  the 
revenue  laws  are  concerned,  she  had  no  longer  any  claim  to 
be  considered  an  American  vessel,  is  quite  clear.  But,  all  this 
may  be  without  her  being  subjected,  as  a  foreign  vessel,  to  a 
maritime  lien  for  supplies.  In  respect  to  that  question,  the 
residence  of  the  owners,  and  not  the  place  of  registry  or  en- 
rolment, controls.  {The  Plymouth  Hock,  13  Blatchf.  C.  C.  B. 
505.)  I  do  not  find,  upon  the  evidence,  that  the  libellant  was 
misled  in  any  way  in  respect  to  the  character  of  the  vessel. 
He  seems  to  have  known  her  history  very  well,  except  that  he 
did  not  know  her  owners  at  the  time,  nor  did  he  make  any 
inquiry  about  them.  He  knew  Captain  Nichols,  who  used  to 
come  into  his  ofiice,  and  who,  when  he  got  charge  of  this  ves- 
sel, told  the  libellant  that  he  thought  he  could  give  him  the 
order  for  her  supplies,  and  subsequently  did  so.    The  libellant 


42  SOUTHERN  DISTRTCT  OF  NEW  YORK, 


The  Alice  Taioter. 


testifies  that  he  knew  she  was  under  the  British  flag  when  he 
furnished  the  supplies,  and  that  he  furnished  them  on  the 
credit  of  the  vessel.  But  this  neither  makes  out  that  the  ves- 
sel was  not  in  her  home  port,  nor  that  he  was  misled  about 
her  in  any  respect,  unless  it  was  in  the  idea  that  this  change  of 
her  colors  had  caused  New  York  to  cease  to  be  her  home  port. 
I  do  not  find  that  the  cases  to  which  I  am  referred  support 
the  libellant's  view  of  the  law.  In  most,  if  not  in  all,  the 
question  presented  assumed  the  vessel  to  be  in  a  foreign  port, 
and  then  the  inquiry  was  whether  the  other  circumstances 
would  support  a  maritime  lien.  This  was  clearly  so  in  The 
Patapsco,  (13  WdU.^  329,)  in  The  Grapeshot,  (9  Wall, 
129,)  in  The  Guy,  {Id,,  768,)  in  The  Luhi,  (10  Wall.,  192,) 
and  also  in  The  Walkyrien,  (11  BlaUhf.  C.  C.  R.,  241,  and  3 
Benedict,  394.)  In  the  latter  case,  the  attempt  was,  though 
the  vessel  was  foreign,  to  defeat  the  maritime  lien  on  the 
ground  that  the  foreign  owner  was  a  resident  of  New  York, 
and  this  the  Court  refused  to  do ;  while,  on  the  other  hand,  in 
the  early  case  of  TJie  St  Jago  De  Ouba,  (9  Wheat.,  409,)  it 
was  held,  that,  even  in  a  home  port,  a  vessel  may  be  subjected 
to  the  liabilities  of  a  vessel  in  a  strange  port,  by  being  falsely 
held  up  as  foreign  by  her  owners,  but  that,  in  such  a  case,  the 
question  is,  whether  there  was  an  imposition  practised,  under 
circumstances  calculated  to  deceive  and  mislead  men  of  ordi- 
nary vigilance. 

Entertaining  these  views  of  the  law,  I  think  the  decree  of 
the  District  Court  (6  Benedict,  391,)  was  correct,  and  that  the 
further  testimony  presented  in  this  Court  has  not  altered  the 
position  of  the  case  in  any  material  and  controlling  respect. 
The  decree  must  be  aflSrmed  and  the  libel  dismissed. 


Scudder  <b  Cqrter,  for  the  libellant. 
Welcome  li.  Beehe,  for  the  claimant. 
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In,  T6  D.  Golden  Murbay  and  others,  Bankrupts. 

A  dischaige  io  bankruplcy  was  granted  by  the  District  Court,  June  22d,  1876. 
A  creditor  who  had  opposed  the  discharge  instituted,  on  the  16th  of  Novem- 
ber following,  proceedings  of  review.  His  interest  was  $6,000  out  of 
1300,000  of  debts.  On  the  faith  of  the  discharge,  the  bankrupt,  aided  by 
friends,  had  resumed  his  former  business,  and  had  entered  into  contracts 
with  a  foreign  government  to  transport  mails :  Ildd^  that,  as  the  delay  was 
unreasonable,  and  had  operated  to  the  prejudice  of  the  bankrupt,  the  petition 
of  review  must  be  dismissed. 

(Before  Johxson,  J.,  Southern  District  of  New  York,  November  11th,  1876.) 

Johnson,  J.  The  bankrupts  obtained  a  decree  of  dis- 
charge on  the  22d  of  June,  1875,  in  the  District  Court  for 
the  Southern  District  of  New  York,  where  they  had  been  ad- 
judged to  be  bankrupts  on  the  petition  of  certain  of  their 
creditors.  Certain  of  their  creditors,  namely,  the  Marine 
National  Bank  of  the  city  of  New  York,  C.  C.  Abel  and 
Christian  Bors,  now  apply  to  have  the  decree  granting  the 
discharge  revised  and  reversed,  upon  certain  grounds  on  which 
they  opposed  the  granting  of  the  discharge  by  the  District 
Court.  The  petition  of  review  bears  date  October  15th,  1875, 
but  appears  first  to  have  been  brought  to  the  attention  of  the 
Court  on  the  13th  of  November,  1875,  when  an  order  to 
show  cause  why  the  prayer  of  the  petition  should  not  be 
granted  was  made.  This  was  served  on  the  attorney  for  the 
bankrupts  on  the  15th  of  November,  1875,  which  must, 
therefore,  be  taken  to  be  the  time  of  the  institution  of  the 
proceedings  to  obtain  a  review.  In  excuse  for  this  delay  it  is 
alleged,  that,  on  or  about  the  28th  of  July,  1875,  the  papers 
of  the  District  Court  were  removed  from  the  old  clerk's 
office  in  Chambers  street  to  the  new  Court  House,  and  that, 
in  the  removal,  the  .testimony  in  the  case  became  mislaid  and 
inaccessible  to  the  petitioners,  until  a  period  after  the  time  of 
the  application  for  a  review.  This  very  statement,  however, 
makes  it  obvious  that  there  is  nothing  in  the  excuse,  because, 
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when  the  application  was  actually  made,  the  same  papers  were 
lacking,  and  yet  their  absence  did  not  make  it  either  impossible 
or  difficult  to  make  the  application  for  review.  For  the  absence 
of  these  papers  the  discharged  bankrupts  were  in  no  sense  re- 
sponsible, and,  even  if,  on  the  petition  of  review,  it  had  be- 
come necessary  for  the  petitioners  to  apply  for  a  postpone- 
ment of  the  hearing,  in  order  that  an  opportunity  should  be 
afforded  to  obtain  the  papers,  the  bankrupts  would  have  had 
notice  that  such  an  application  was  pending,  and  might  have 
governed  themselves  accordingly.     The  statute  which  gives 
the  right  to  the  Circuit  Court  of  general  supervision  over  pro- 
ceedings in  bankruptcy  has  not  fixed  any  limitation  of  time 
within  which  its  interposition  must  be  invoked.    In  the  cases 
in  which  appeals  are  allowed,  the  time  to  appeal  is  fixed  at 
ten  days.    In  the  Southern  District  of   Ohio,  the  Circuit 
Court  adopted  an  express  rule  limiting  the  time  for  a  petition 
of  review  to  ten  days,  or  such  further  time  as  might  be  al- 
lowed by  the  District  Judge,  by  an  order  made  within  the  ten 
days.      (2  Oazzam^s  Bank.  Dig.,  1128.)     In  the  Supreme 
Court  of  the  United  States,  in  Bank  v.  Cooper^  (20  TFaZ?., 
171,)  that  Court  declared  that  the  review  must  be  sought 
within   a  reasonable  time,  which  should  generally  be  fixed 
with  reference  to  the  analogy  furnished  by  the  period  fixed 
for  appeal.   In  the  case  of  LitUefield  v.  Delaware  <&  H,  Canal 
Co.,  (3  Clifford,  371,)  Judges  Clifford  and  Shepley,  in  the  Cir- 
cuit  Court  for  the  District  of  Massachusetts,  say :  "  Discharge 
was  denied  on  the  12th  of  May,  1869,  and  the  petition  was  filed 
on  the  30th  of  June  in  that  year.     Special  injury  is  neither 
alleged  or  proved,  and  the  Court  is  of  the  opinion,  in  view  of 
all  the  circumstances,  that  the  petition  ought  not  to  be  re- 
jected because  it  was  not  filed  at  an  earlier  day.     Until  some 
rule  is  adopted  on  the  subject,  the  Court  will  not  deprive  the 
petitioner  of  a  hearing  on  that  ground,  unless  the  delay  is 
manifestly  unreasonable,  or  has  operated 'to  the  prejudice  of 
the  respondent."    {Bump  on  Bankruptcy,  8th  ed.,  p.  351.) 
The  present  case  is,  in  my  opinion,  such  a  one  as  is  contem- 
plated in  the  opinion  cited.    The  discharged  bankrupts  had  a 


NOVEMBER,  1876.  45 


In  re  D.  Colden  Mnrrsy  and  others,  Bankrupts. 


right  to  asenme,  in  the  absence  of  any  notice  to  the  contrary, 
that  their  discharge,  although  it  had  been  opposed,  was  acqui- 
esced in  by  their  creditors.     Acting  on  this  basis,  they  have, 
with  the  assistance  of  their  friends,  engaged  again  in  the  busi- 
ness of   shipping  merchants,  in  which  they  had  previously 
been  engaged,  and  have  entered  into,  and  are  performing,  im- 
portant undertakings,  of  a  quasi  public  nature,  in  respect  to 
the  transportation  of  the  West  India  mails,  with  a  foreign 
Government.      Now  to    revoke    the    discharge  which  was 
granted  to  them  in  the  regular  course  of  the  administration  of 
the  bankinipt  law,  would   involve  in  misfortune,  not  only 
themselves,  but  others  who,  relying  on  their  discharge,  have 
aided  them  or  entered  into  new  business  relations  with  them. 
Under  these  circumstances,  and  adverting,  also,  to  the  small 
interest  of   the  objecting  creditors  compared  to  the  total 
amount  of   their  debts,  some  six  thousand  dollars  out  of  at 
least  three  hundred  thousand  dollars,  1  think  the  discretion 
of  the  Court  will  be  wisely  exercised  in  refusing  to  enter- 
tain the  application  for  a  review.     The  petition  is,  therefore, 
dismissed. 


Atutin  Q,  JPaXj  for  the  creditors. 
John  Shenooodj  for  the  bankrupts. 
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The  Metropolitan  Wringino  Maohinb  Companst 


va. 


James  Touno  and  others.    In  Equttt. 

The  first  claim  of  the  reissned  letters  patent,  division  A,  granted  to  the  Metro- 
politan Washing  Machine  Company,  January  7th,  1878,  for  an  "improve- 
ment in  clothes  wringers,"  (the  ori^nal  letters  patent  having  been  granted  od 
the  invention  of  Alby  H.  Page,  January  29th,  1867,)  namely :  "  In  a 
wringer  having  a  pair  of  squeezing  rollers,  and  an  operating  crank,  and  two 
uprights  or  standards,  the  employment  of  clamping  means  arranged  to  take 
hold  of  the  tub  at  or  near  the  base  of  each  standard,**  is  limited  to  a  combina- 
tion in  which  a  swivel,  or  its  equivalent,  is  employed  as  one  of  the  parts  of 
a  clamping  device,  and  must  be  read  with  reference  to  the  specification,  and 
as  though  the  words  "  substantially  as  described,*'  were  inserted. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  November  18th,  1876.) 

Wallace,  J.  The  complainants  are  the  owners  of  letters 
patent  originally  issued,  on  the  invention  of  Alby  H.  Page, 
January  29th,  1867,  for  an  "  improvement  in  clothes  wringers," 
and  reissned  to  the  Metropolitan  Washing  Machine  Company, 
January  7th,  1873,  in  three  divisions.  The  improvement  re- 
lates to  a  device  for  fastening  the  wringers  to  tubs  of  various 
sizes.  Infringement  is  predicated  upon  the  first  claim  only 
in  the  reissued  patent,  division  A,  the  other  claims  having 
been  abandoned  on  the  argument.  That  claim  reads  as  fol- 
lows: "In  a  wringer  having  a  pair  of  squeezing  rollers,  and 
an  operating  crank,  and  two  uprights  or  standards,  the  em- 
ployment of  clamping  means  arranged  to  take  hold  of  the  tub 
at  or  near  the  base  of  each  standard."  The  defendants  rely 
upon  three  defences  to  the  action,  insisting,  first,  that  Page, 
the  inventor  of  the  alleged  improvement,  had  abaindoned  it  to 
the  public ;  second,  that,  if  the  claim  is  construed  to  cover  all 
clamping  devices  for  such  machines,  it  is  void  for  want  of 
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novelty ;  and,  third,  that,  if  the  claim  is  limited  to  clamping 
devices  of  the  particular  character  described  in  the  specification 
and  shown  in  the  drawings,  the  defendants  do  not  infringe. 
I  do  not  deem  it  necessary  to  pass  upon  any  but  the  last  of 
these  defences.    In  my  view,  the  true  construction  of  the  pat- 
ent limits  the  claim  to  a  combination  of  the  machine  with  a 
clamping  device  of  a  specific  construction,  which  the  defend- 
ants have  not  adopted.     Construing  the  claim  as  favorably  as 
its  language,  the  state  of  the  art,  and  the  extent  and  character 
of  the  actual  invention  will  permit,  it  must  be  limited  to  a 
combination  in  which  a  swivel,  or  its  equivalent,  is  employed 
as  one  of  the  parts  of  a  clamping  device.     It  cannot  be  sus- 
tained as  a  broad  claim  for  any  kind  of  ^'  clamping  means  ar- 
ranged to  take  hold  of  the  tub  at  or  near  the  base  of  each 
standard "  of  the  wringing  apparatus.     It  is  to  be  read  with 
reference  to  the  specification,  and  as  though  the  words  "  sub- 
stantially as  described"  were  inserted.    It  is  conceded,  that 
all  that  Page  contemplated  was  to  effect  a  new  organization 
of  the  clothes  wringers  in  use,  by  combining  wringing  appar- 
atus similar  to  that  in  the  Allendar  machine  with  a  device  for 
damping  it  to  tubs  and  vessels,  so  that  the  wringing  appar- 
atus could  be  adjusted,  without  further  adaptation,  to  tubs  and 
vessels  of  different  forms  and  sizes,  and  detached  at  pleasure. 
Prior  to  his  first  application  for  a  patent,  the  most  popular 
wringing  machines  were  a  part  of  the  vessel  itself,  or  were 
made  part  of  a  bench  or  frame.    Wringers  of  various  con- 
struction had  been  made  to  be  attached  to  a  tub  or  other  ves- 
sel, but  none  like  the  Allendar  machine  had  been  made  which 
could  be  adjusted  in  a  satisfactory  way  to  tubs  and  vessels  dif- 
fering in  size  and  form.     It  was  the  aim  of  Page  to  supply 
this  want.     Clamping  devices  were  a  well  known  means  of 
fastening  machines  to  chairs,  benches,  platforms,  tables  and 
other  articles.     The  combination  of  a  well  known  wringing 
apparatus  with  a  tub  or  vessel,  by  means  of  a  well  known 
clamping  device,  would  not  be  patentable,  unless  some  new 
and  useful  result  due  to  the  combination  would  ensue.    It  is 
difficult  to  see  how  any  new  result,  in  a  patentable  sense,  could 
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follow  from  combining  the  wringing  a])paratn8  with  a  device 
for  fastening  it  npon  a  tab,  unless  there  should  be  something 
in  the  device  peculiarly  adapted  to  co-operate  vnth  the  wring- 
ing apparatus.  Such  a  result  would  not  follow  from  the  em- 
ployment of  an  ordinary  clamp,  or  of  two,  one  at  or  near  the 
base  of  each  standard  of  a  wringer  with  two  standards.  Nor 
would  it  necessarily  follow  because  the  clamping  device  might 
be  such  as  to  adapt  the  wringing  apparatus  to  tubs  of  different 
sizes ;  because,  the  aggregation  of  devices,  each  of  which  is 
old,  so  that  each  may  work  out  its  own  effect,  without  the 
production  of  something  novel  arising  from  the  ccK)peration 
of  the  devices,  is  not  a  new  result.  Clamps  are  usually  placed 
at  the  point  which  will  give  the  greatest  stability  to  the  ma. 
chine.  This  may  be  near  the  base  of  the  support  of  the  ma- 
chine. If  there  are  two  supports,  it  is  quite  possible  that  a 
clamp  on  one  may  suffice  to  attach  the  machine  sufficiently. 
If  it  does  not,  and  two  are  used,  the  result  is  but  an  aggregsr 
tion  of  the  results  due  to  each.  These  considerations  lead,  in 
ascertaining  the  extent  of  the  actual  inyention  of  Page,  to 
search  for  it  in  some  distinctive  feature  of  his  clamping  de> 
vice,  which,  from  its  peculiar  co-operation  witli  the  vmnging 
apparatus,  produces  the  new  result  which  renders  his  inven- 
tion patentable.  The  description  in  the  patent  and  the  draw- 
ing both  exhibit  a  clamping  device  which  confiists  of  two 
curved  bars  having  three  vertical  fingers,  two  of  which  proceed 
from  each  end  of  the  bar,  on  one  side  of  it,  and  one  from  the 
centre,  but  on  the  opposite  side  of  the  bar.  The  latter  finger 
has  a  set  screw  passing  through  it,  with  a  small  button  on  its 
end.  Each  bar  is  pivoted  to  a  small  bracket  by  a  stud,  and 
the  brackets  are  fastened  to  the  upright,  near  its  base,  on  the 
side  or  front.  When  the  bars  are  clamped  to  the  tub  by  ad- 
justing the  bar  by  means  of  the  pivot,  four  of  the  six  fingers 
are  placed  on  the  outside  of  the  tub,  and  two,  those  having 
the  set  screw,  on  the  inside.  The  set  screw  is  then  adjusted, 
and  thereby  the  uprights  are  rigidly  attached  to  the  tub.  The 
specification  proceeds  as  follows :  ^'  This  construction  presents 
a  swivel  or  joint,  which  allows  each  clamping  device  to  turn, 
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and  thns  adapt  itself  perfectly  to  tube  and  wasliing  machineB 
of  different  sizes  and  forms.  The  employment  of  two  sets  of 
clamping  devices,  and  the  taking  firm  hold  on  the  edge  of  the 
tub  at  points  so  far  removed  from  each  other,  provides  for 
very  effectually  resisting  the  tortional  strain"  (caused  by  oper- 
ating the  crank.)  Language  could  hardly  be  plainer  to  indi- 
cate that  the  swivel  is  deemed  an  important  part  of  the  con- 
trivance. It  is  also  obvious,  from  the  whole  mechanism  of  the 
clamping  device,  that  the  pivot  is  the  controlling  factor  in  the 
construction ;  and  I  am  unable  to  see  what  equivalent  could  be 
employed  in  its  place,  without  requiring  a  radical  change  in 
the  entire  device.  Without  the  pivot  there  could  be  no  swivel, 
and  the  vertical  fingers  could  not  be  placed  in  the  required 
position. 

Turning  to  the  application  for  the  original  patent,  it  is 
clear  that  Page  considered  the  swivel  as  the  important  feature 
of  his  invention ;  for,  he  concludes  his  description  by  stating 
that  ^'  the  advantage  of  this  arrangement  conaists  in  the  em- 
ployment of  a  swivel  or  joints  which  allows  the  clamping  de- 
vice to  turn,  and  thus  adapt  itself  perfectly  to  tubs  of  different 
sizes  and  forms."  This  terse  statement  of  his  idea  is  quite 
ingeniously  diluted  in  the  language  of  the  reissue.  In  the 
original  he  summarizes  his  invention  as  one  wherein  *'the 
advantage  of  his  arra/ngement  consists  in  the  employment  of 
a  swivel,"  while,  in  the  reissue  he  says:  "This  construction 
presents  a  swivel."  In  the  first,  the  employment  of  the  swivel 
is  stated  as  the  gist  of  the  improvement.  In  the  reissue  the 
attempt  is  to  present  it  as  a  secondary  or  cumulative  advan- 
tage. I  cannot  resist  the  belief,  in  view  of  the  decided  differ- 
ence between  the  claims  in  the  original  and  the  reissue,  and 
of  the  changes  in  the  description,  that  it  was  intended  to  im- 
port vagueness  and  generality  into  the  reissue,  to  obscure 
somewhat  the  cardinal  idea  of  the  inventor.  Enough,  how- 
ever, remains  to  show  that  the  reissue  describes  the  same  in- 
vention as  did  the  original,  and  that  the  swivel  cannot  be  dis- 
carded, but  must  be  regarded  as  one  of  the  controlling  ele- 
ments in  the  combination. 

Vol.  XIV.— 4 
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Assuming  that  the  patent  covers  a  combination  which  is 
the  proper  subject  of  a  patent,  either  because  a  new  result  is 
produced,  or  because  the  clamping  device  is  new,  the  claim  in 
question  has  not  been  infringed  by  the  defendants'  structure. 
In  their  structure,  the  wringer  is  clamped  to  the  tub  by  two 
jaws  attached  by  a  spring  connection,  one  to  either  standard, 
having  a  thumb-screw  passing  through  either  jaw  and  screw- 
ing into  a  piece  of  metal  imbedded  in  either  standard.  The 
wringer  may  be  set  upon  the  edge  of  the  tub,  the  jaws  at  the 
base  of  each  standard  being  placed  outside  of  the  tub,  and  the 
standards  upon  the  inside  and  opposite  the  jaws,  and,  by  means 
of  the  thumb-screw,  the  jaws  are  moved  towards  the  standard, 
thus  firmly  clamping  the  wringer  upon  the  tub  between  the 
jaws  and  the  standard.  Quite  evidently,  this  is  a  simpler  and 
more  convenient  and  less  expensive  device  than  the  com- 
plainants'. The  swivel  is  discai-ded,  the  curved  bars  which  are 
useless  without  the  pivot  are  discarded,  and  the  standards  are 
utilized  to  supply  the  place  of  four  of  the  vertical  fingers  on 
the  bars.  The  contrivance  of  the  defendants  is  so  far  different 
from  that  of  the  complainants  that  it  amounts  to  a  substantive 
invention.  This  is  quite  conclusive  against  the  theory  of  in- 
fringement. Indeed,  it  was  substantially  conceded,  upon  the 
argument,  that,  if  the  svrivel  should  be  held  to  be  an  essential 
part  of  the  combination  covered  by  the  claim,  the  defendants' 
structure  is  not  an  infringement. 

A  decree  is  ordered  for  the  defendants,  dismissing  the  bill, 
with  costs. 

Charles  L.  Woodbury^  Benjamin  F.  Thurston^  and  Li/v- 
ingston  Scott,  for  the  plaintiflFs. 

John  F.  Seymour  and  Edmund  Wetmore,  for  the  defend- 
ants. 
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Chables  H.  Rayhokd,  plaintiff  in  ebbob 


vs. 


The  United  States  of  America,  defendants  in  ebbob. 

To  an  action  of  debt,  brought  by  the  United  States,  on  the  bond  of  a  surety  for 
a  paymaster  in  the  nayy,  the  defendant  pleaded  matters  which  amounted  to 
allegations  of  laches  on  the  part  of  the  United  Stales  in  their  dealing^s  with 
the  pnymaster,  and  also  that  the  defendant  had  revoked  his  bond :  Held,  that 
the  pleas  were  bad. 

The  proyision  in  §  1047  of  the  Revised  Statutes,  (formerly  g  4  of  the  Act  of 
February  28th,  1839,  6  U,  8,  Stai.  at  Large,  822,)  that  "  no  suit  or  prosecu- 
tion for  any  penalty  or  forfeiture,  pecuniary  or  otherwise,  accruing  under  the 
laws  of  the  United  States,"  shall  be  maintained,  unless  commenced  within  five 
years  from  the  time  when  the  penalty  of  forfeiture  accrued,  relates  to  penal- 
ties and  forfeitures  incurred  by  infractions  of  the  law,  and  does  not  relate  to 
the  penal  sum  named  in  a  bond. 

(Before  Jomrsox,  J.,  Southern  District  of  New  York,  November  18th,  1876.) 

Johnson,  J.  This  is  a  writ  of  error  to  the  District  Court, 
to  review  a  judgment  given  in  that  Court,  for  the  United 
States,  in  an  action  of  debt  upon  bond,  upon  a  demurrer  to 
the  pleas  of  the  defendant  in  that  Court,  who  is  now  plaintiff 
in  error. 

The  first  of  these  pleas  sets  up,  as  a  defence,  that  Giraud, 
the  paymaster  for  whom  the  defendant  gave  the  bond  in  suit, 
as  surety,  obtained  from  the  Navy  Department  a  leave  of  ab- 
sence for  three  months,  and  that,  in  comniunicating  this  leave, 
the  proper  oflScer  of  the  Department  added,  referring  to  a 
previous  direction  of  the  Department  to  Giraud,  to  render  his 
accounts  for  settlement  as  early  as  practicable :  ".  As  you  can- 
not have  access  to  your  books  and  papers  on  board  the  Sara- 
toga, the  time  for  the  settlement  of  your  accounts  will  necessa- 
rily be  delayed."  The  defendant  avers,  that,  thereby,  the  plaint- 
ifis  lost  the  moneys  then  and  thereafter  in  the  hands  of  Giraud. 

The  second  plea  avers,  that,  at  a  subsequent  time,  Giraud 


62  SOUTHERN  DISTRICT  OF  NEW  YORK. 

Raymond  v.  The  United  States. 

was  possessed  of  moneys  sufficient  to  meet  the  demands  of  the 
plaintiffs,  and  was  squandering  the  same,  and  that  the  defend- 
ant notified  the  Secretary  of  the  Navy  and  the  Postmaster  Gen- 
eral thereof,  and  demanded  that  they  should  cause  Giraud  to  be 
arrested  and  obtain  from  him  the  moneys  due  the  plaintifs ; 
that  they  promised  the  defendant  to  do  so,  but  did  not ;  and 
that,  by  reason  of  this  negligence  on  the  part  of  the  plainti&, 
their  loss  occurred. 

In  respect  to  the  first  of  these  pleaJB,  the  averment  falls 
short  of  showing  any  agreement  for  time,  binding  upon  the 
United  States.  They  might  at  any  time  have  proceeded 
against  Giraud,  and  he  could  not  have  availed  himself  of  the 
letter  from  the  Department  as  a  legal  bar  to  such  proceeding. 
The  supposed  defence  is,  therefore,  reduced,  in  the  case  both 
of  the  first  and  second  pleas,  to  that  of  laches  on  the  part  of 
the  United  States.  Bepeated  adjudications  have  settled  that 
laches  cannot,  even  in  favor  of  a  surety,  be  alleged  against 
the  Government.  ( U.  S.  v.  Kirkpatrick^  9  WJieatoTiy  720, 
735 ;  U.  S.  V.  Van  Zandt,  11  Id.,  184 ;  U.  8.  v.  NichoU,  12 
Id.,  505  ;  U.  S.  v.  Minium,  21  Int.  Rev.  Rec,  182  ;  Jones  v. 
United  States,  18  WcM.,  662.)  These  pleas  were  correctly 
adjudged  to  be  bad. 

The  third  plea  avers,  that,  on  the  10th  of  May,  1870,  the 
defendant  surrendered  and  delivered  up  Giraud  to  the  plaint- 
iffs and  revoked  his  bond ;  that  the  plaintiffs  accepted  the 
surrender ;  and  that  thereby  the  obligation  of  the  defendant 
wafl  discharged  and  cancelled.  The  bond  is  not  conditioned  to 
be  void  on  the  surrender  of  Giraud  to  anybody,  nor  is  it  pe^ 
ceived  how  the  defendant  can  revoke  his  bond  by  his  own  act. 
The  plea  is,  plainly,  bad. 

The  last  plea  is,  that  the  action  did  not  ac<;rue  to  the 
plaintiff  within  five  years  next  before  the  commencement  of 
the  suit.  !No  statute  limiting  the  right  of  action  upon  a  bond 
to  five  years  has  been  referred  to.  The  4th  section  of  the  Act 
of  February  28th,  1839,  (5  U.  S.  Stat,  at  Large,  322,)  which 
now  forms  section  1047  of  the  Kevised  Statutes,  is  relied 
upon.    That  section  provides,  that  '^  no  suit  or  prosecution  for 
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any  penalty  or  forfeiture,  pecuniary  or  otherwise,  accruing 
under  the  laws  of  the  United  States,"  shall  be  maintained, 
unless  commenced  within  five  years  from  the  time  when  the 
penalty  or  forfeiture  accrued.  This  relates  to  penalties  and 
forfeitures  incurred  by  infractions  of  the  law,  and  applies  as 
well  to  suits  as  to  other  forms  of  prosecution  therefor ;  but  a 
civil  action  upon  a  bond  grows  out  of  contract,  whether  it  be 
in  favor  of  the  United  States  or  of  a  private  person.  A  penal 
sum,  named  in  a  bond,  is  not  a  penalty,  within  the  statute, 
and  it  does  not  accrue  under  the  laws  of  the  United  States, 
but  under  the  contract  of  the  party. 
The  judgment  must  be  affirmed. 

WiUiam  H.  AmouXy  for  the  plaintiff  in  error. 

Oearge  jBliaSj  {District  Attorney^  for  the  defendant  in 
error. 


Douglass  F.  Maltbt  and  otbebs 

m 

VS. 

Angus  L.  Bobo.    In  EQurrr. 

Tlie  &et  that  *  defendant  who  has  sold  an  article  which  infringes  on  a  patent* 
sold  it  on  behalf  of  its  owner,  and  had  no  interest  in  it,  or  in  its  sale,  is  no 
ground  for  refusing  to  grant  an  injunction  against  him. 

(Before  Johnsoh,  J.  Southern  District  of  New  York,  November  18th,  1876.) 

Johnson,  J.  The  plaintiffs'  bill  of  complaint  contains  all 
the  averments  of  fact  to  make  out  their  right  and  the  infringe- 
ment thereof  by  the  defendant.  The  facts  are  verified  by  the 
usual  oath.  The  right  of  the  plaintifib  is  further  supported  by 
affidavit,  showing  that  the  plaintiffs  have  obtained  against 
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another  defendant,  in  this  Court,  an  interlocutory  injunction, 
and  that,  after  some  litigation,  that  defendant  submitted  to  a 
decree.  Upon  this  state  of  the  case  an  injunction  is  mo\^ed 
for.  The  defendant  presents  no  denial  of  any  of  the  alleged 
facts,  by  affidavit  or  otherwise,  but  only  alleges,  by  way  of 
plea,  that,  in  selling  |;he  nail  pullers  mentioned  in  the  bill,  he 
was  acting  as  salesman  for  one  Dickerman,  the  owner  of  the 
nail-pullers,  and  that  he  had  no  interest  in  the  nail-pullers,  or 
in  the  sale  of  them,  except  as  the  employee  of  Dickerman,  to 
dispose  of  the  same.  The  plea  has  been  set  down  for  argu- 
ment, but  has  not  yet  been  heard  ;  but  I  do  not  underetand, 
that  any  absolute  rule  of  practice  prevents  the  granting  of  an 
injunction  in  such  a  case.  It  is,  of  course,  necessary  to  look 
at  the  sufficiency  of  the  plea,  which  I  regard  as  presenting  no 
defence  to  the  bill.  A  wrong-doer  cannot  set  up  that  he  is 
doing  wrong  on  account  of  a  third  person,  as  a  bar  to  his  own 
responsibility.  The  principal,  also,  may  be  liable,  if  the  in- 
jured party  elects  to  look  to  him  ;  but  the  person  who  is  actu- 
ally doing  the  wrong  cannot  escape  liability.  Inasmuch, 
therefore,  as  the  case  made  by  the  bill  is  wholly  undefended, 
and  as  the  plea  states  the  fact  which  is,  in  law,  an  infringe- 
ment, an  injunction  must  be  granted. 

Francis  Forbes,  for  the  plaintiflEs. 

Andrew  J.  Todd,  for  the  defendant. 


NOVEMBER,   1876.  55 


The  UDited  States  v,  aaflin. 


Thb  United  States,  Plaintiffs  in  Ebbob 

va. 
Horace  B.  Claflin  and  others,  Defendants  in  Erbor. 

The  decision  of  the  Snpreme  Coart  in  StoekweU  7.  Ths  Uhiied  States,  (13  Wal- 
lace,  531,)  was,  that  the  4th  section  of  the  Act  of  July  18th,  1866,  (14  U.  S. 
Stit  at  Large,  1 79,)  did  not  effect  such  a  repeal  of  the  2d  section  of  the  Act 
of  March  Sd,  1823,  (8  Id.,  781),  as  took  away  the  ri^ht  of  the  United  States 
to  proceed  ander  said  2d  section,  upon  a  cause  of  action  which  arose  before 
the  Act  of  1866  took  effect. 

As  to  causes  of  action  falling  within  the  terms  of  the  2d  section  of  the  Act  of 
1823,  which  arose  after  the  passao^e  of  the  Act  of  1866,  and  before  the  passage 
of  the  Revised  Statutes  of  the  United  States,  no  suit  can  be  miuntained 
brought  after  the  passage  of  the  Revised  Statutes. 

No  recoTcry  can  be  had  under  said  2d  section  in  respect  of  any  acts  done  after 
the  enactment  of  the  Revised  Statutes. 

The  fine  provided  for  in  §  4  of  the  Act  of  1866,  which  is  substantially  identical 
with  §  3082  of  the  Revised  Statutes,  cannot  be  recovered  in  a  civil  action, 
but  must  be  imposed  after  a  conviction  on  a  trial  for  a  crime.* 

(Before  Johnson,  J.,  Southern  District  of  New  York,  November  29th,  1876.) 

This  was  a  writ  of  error  to  the  District  Court,  which 
Court  had  sustained  demurrers  to  the  declaration.  The  opin- 
ion of  the  District  Court  (Blatohfobd,  J.,)  was  as  follows : 

^'  It  is  quite  clear  that  the  2d  section  of  the  Act  of  March 
3d,  1823,  (3  U,  8.  Stat  at  Large^  781,)  must  be  regarded  as 
having  been  repealed  by  §  6596  of  the  Revised  Statutes,  (even 
if  it  had  not  been  previously  repealed,)  on  the  ground  that 
Bome  portion  of  that  Act  is  embraced  in  the  Revised  Statutes, 
the  provisions  of  the  1st  section  of  that  Act  being  em- 
braced in  §  8099  of  the  Revised  Statutes,  and  the  provisions 
of  the  2d  section  of  that  Act  not  being  embraced  in  any  sec- 
tion of  the  Revised  Statutes.     The  effect  of  such  repeal  is  to 

*  The  decision  in  this  case  was  affirmed  by  the  Supreme  Court,  on  writ  of 
error,  December  2d,  1878. 
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destroy  the  right  of  the  plaintiffs  to  recover  under  said  2d 
section  in  respect  of  any  acts  done  after  the  enactment  of  the 
Revised  Statutes.  Therefore,  counts  7,  9,  11  and  13  of  de- 
claration No.  2  are  bad. 

By  §  5597  of  the  Revised  Statutes,  it  is  provided,  that  the 
repeal  of  the  several  Acts  embraced  in  the  Revised  Statutes 
shall  not  affect  any  right  accruing  or  accrued,  or  any  suit  or 
proceeding  had  or  commenced  in  any  civil  cause  before  the 
said  repeal,  but  all  rights  and  liabilities  under  the  said  Acts 
shall  continue,  and  may  be  enforced  in  the  same  manner  as  if 
said  repeal  had  not  been  made ;  and,  by  §  5598,  it  is  provided, 
that,  all  offences  committed^  and  all  penalties  or  forfeitures 
incurred  under  any  statute,  embraced  in  the  Revised  Statutes, 
prior  to  said  repeal,  may  be  prosecuted  and  punished  in  the 
same  manner  and  with  the  same  effect  as  if  said  repeal  had 
not  been  made.  Thereupon,  the  question  arises,  whether  the 
2d  section  of  the  Act  of  1823,  on  which  the  counts  for  double 
the  value  of  the  imported  goods  are  founded  in  these  cases, 
was  in  force  at  the  time  of  the  enactment  of  the  Revised 
Statutes,  or  whether  it  had  been  superseded  and  virtually  re- 
pealed by  the  enactment  of  the  4:th  and  other  sections  of  the 
Act  of  July  48th,  1866,  (14  V.  S.  Stat,  at  Large,  1 79.)  It 
was  decided  by  the  Supreme  Court  in  StoohweUy.  The  United 
States,  (13  WaUa^e,  581,)  that  the  penalty  of  double  the  value 
of  the  imported  goods,  imposed  by  the  2d  section  of  the  Act 
of  18s!3,  was  not  repealed  by  the  ith  or  any  other  section  of 
the  Act  of  1866.  This  decision  was  made  at  the  December 
Term,  1871.  Yet,  the  2d  section  of  the  Act  of  1823  is  not 
found  in  the  Revised  Statutes,  and,  as  has  been  shown,  must 
be  regarded  as  having  been  repealed  by  §  5596  of  the  Revised 
Statutes,  even  if  it  were  not  previously  repealed.  What  is 
the  effect  of  the  omission  to  include  it  in  the  Revised  Stat- 
utes ?  Section  5595  of  the  Revised  Statutes  declares,  that  the 
revision  embraces  the  general  and  permanent  statutes  which 
were  in  force  on  December  1st,  1873,  as  revised  and  consoli- 
dated by  the  Commissioners ;  and  section  5596  declares,  that 
all  parts  of  Acts  passed  prior  to  December  1st,  1873,  which 
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are  not  contained  in  the  Kevised  Statutes,  have  been  repealed 
or  saperseded  by  subsequent  Acts,  or  were  not  general  and 
permanent  in  their  nature,  and  that  all  Acts  passed  prior  to 
December  1st,  1873,  no  part  of  which  is  embraced  in  the  Re- 
vised Statutes,  shall  not  be  affected  or  changed  by  the  enact- 
ment of  the  Kevised  Statutes.     As  was  pointed  out  by  the 
Circuit  Court  for  this  District  in  In  re  Stupjp^  (12  Blafckf.  C, 
C.  £.j  501,  523,)  the  purport  of  the  foregoing  provision  of 
section  5596  is,  that,  if  any  portion  of  a  particular  Act  is  em-, 
braced  in  any  section  of  the  Bevised  Statutes,  the  parts  of  the 
same  Act  which  are  not  contained  in  the  revision  have  been 
repealed  or  superseded  by  sub3equent   Acts,   or  were  not 
general  and  permanent  in  their  nature,  but  that,  if  there  be 
an  entire  permanent  and  general  statute  which  was  in  force* 
on  the  1st  of  December,  1873,  and  no  part  of  it  is  to  be  found 
in  the  Kevised  Statutes,  it  is  to  be  regarded  as  still  in  force. 
As  a  portion  of  the  Act  of  1823  is  embraced  in  §  3099  of  the 
Kevised  Statutes,  and  as  the  provisions  of  the  2d  section  of 
that  Act  are  not  contained  in  the  Kevised  Statutes,  and  as 
those  provisions  were  general  and  permanent  in  their  nature, 
it  follows,  that  Congress  has  declared  by  §  5596,  that  the  pro- 
visions of  the  2d  section  of  the  Act  of  1823  were  repealed  or 
superseded  by  a  subsequent  Act.    This  declaration  was  made 
by  Congress  after  the  decision  in  StockweU  v.  The   United 
States  was  made,  and  in  view  of  that  decision ;   because,  the 
only  subsequent  provisions  of  law  by  which  the  2d  section  of 
the  Act  of  1823  could  have  been,  or  were  claimed  to  have 
been,  repealed  or  superseded,  were  the  provisions  of  the  4th 
section  of  the  Act  of  1 866,  in  connection  with  the  provision 
of  the  4:3d  section  of  that  Act,  repealing  all  parts  of  Acts 
conflicting  with  or  supplied  by  the  Act  of  1866,  and  the  pro- 
visions of  the  4th  section  of  the  Act  of  1866  are  found  em- 
bodied in  §  3032  of  the  Kevised  Statutes,  and,  in  the  marginal 
note  to  that  section,  the  case  of  StockweU  v.  The   United 
States^  (13  Wallace^  531,)  is  referred  to. 

The  force  of  the  legislative  declaration  contained  in  §  5596 
of  the  Kevised  Statutes,  in  respect  to  this  subject,  has  been 
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recognized  by  the  Supreme  Court  in  two  cases.  In  Murdoch 
V.  City  of  Memphisy  (20  WaUaoe^  690,  617,)  the  question 
arose  as  to  whether  any  part  of  the  25th  section  of  the  Jndi- 
ciary  Act  of  September  24th,  1789,  (1  V.  S.  Stat,  at  Large,  85,) 
remained  in  force  after  the  enactment  of  the  2(1  section  of  the 
Act  of  February  5th,  1867,  (14  Id.y  386,)  or  whether  the  later 
section  had  taken  the  place  of  the  prior  one,  there  being  no 
express  repeal  of  the  prior  one.  Other  provisions  of  the  Act 
of  1789  are  incorporated  in  the  Revised  Statutes,  but  the 
25th  section  of  that  Act  is  not  incorporated  in  them,  and  the 
2d  section  of  the  Act  of  1867  is  incorporated  in  them.  The 
Court  came  to  the  conclusion  that  the  25th  section  of  the  Act 
of  1789  was  technically  repealed,  and  that  the  2d  section  of 
the  Act  of  1867  had  taken  its  place,  although  the  Act  of  1867 
had  no  repealing  clause,  nor  any  express  words  of  repeaL  The 
opinion  of  the  Court  then  proceeds :  "  This  view  is  strongly 
supported  by  the  consideration,  that  the  revision  of  the  laws 
of  Congress,  passed  at  the  last  session,  based  upon  the  idea 
that  no  change  in  the  existing  law  should  be  made,  has  incor- 
porated with  the  Revised  Statutes  nothing  but  the  2d  section 
of  the  Act  of  1 867.  Whatever  might  have  been  our  abstract 
views  of  the  eflEect  of  the  Act  of  1867,  we  are,  as  to  all  the 
future  cases,  bound  by  the  law  as  found  in  the  Revised  Stat- 
utes, by  the  express  language  of  Congress  on  that  subject ;  and 
it  would  be  labor  lost  to  consider  any  other  view  of  the  ques- 
tion." 

In  the  case  of  Smythe  v.  Fiske,  (23  Wallace,  374,)  the 
Supreme  Court,  in  construing  certain  sections  of  tariff  Acts 
passed  in  1842,  1 846  and  1864,  refers  to  the  manner  in  which 
those  sections,  as  reproduced  in  the  Revised  Statutes,  are 
worded,  and  says  that  such  wording  is  "  a  legislative  declara- 
tion that  such  was  the  state  of  the  law  on  the  1st  of  Decem- 
ber, 1873,"  that  is,  prior  to  the  enactment  of  the  Revised 
Statutes,  and  '^  is  necessarily  a  construction  of  the  last  clause 
of  the  8th  section  of  the  Act  of  1864,  in  accordance  with  that 
which  we  have  given  to  it,"  and  that  "  it  was  the  declared 
purpose  of  Congress  to  collate  all  the  statutes  as  they  were  at 
that  date,  and  not  to  make  any  change  in  their  provisions." 
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In  accordance  with  tliese  views  it  mnst  be  held,  that  the 
omission  to  enact  in  the  Kevised  Statutes  the  2d  section  of 
the  Act  of  1823,  while  another  portion  of  that  Act  is  enacted 
in  the  Sevised  Statutes,  is  a  legislative  declaration  by  Con- 
gress, that,  on  the  1st  of  December,  1873,  and  prior  to  the 
enactment  of  the  Kevised  Statutes,  the  2d  section  of  the  Act 
of  1823  was  not  in  force,  but  had  been  repealed  or  superseded. 
It  could  have  been  repealed  or  superseded  only  by  the  Act  of 
1866 ;  and  it  must  be  held  that  Congress  has  declared,  by 
statute,  that,  notwithstanding  the  decision  of  the  Supreme 
Court  in  Stockwell  v.  The  United  States^  the  2d  section  of  the 
Act  of  1823  was  superseded  by  the  Act  of  1866,  and  was  not 
in  force  after  the  Act  of  1866  was  enacted. 

The  authority  of  Congress  to  declare,  by  statute,  the  ex- 
isting state  of  statutory  law,  has  been  recognized  and  upheld 
by  the  Supreme  Court.  In  Bailey  v.  ClarJc^  (21  WaUace^ 
284,)  the  question  arose  as  to  the  meaning  of  the  words  "  cap- 
ital employed  "  by  banks  or  bankers,  in  the  110th  section  of 
the  Internal  Revenue  Act  of  June  30th,  1864,  as  amended  by 
section  9  of  the  Act  of  July  13th,  1866,  (14  U.  8.  Stat  at 
Largej  136,)  as  applicable  to  questions  of  taxation  which 
arose  in  1869  and  1870.  Congress,  by  §  37  of  the  Act 
of  June  6th,  1872,  (17  Id.^  266,)  enacted  that  the  words 
"  capital  employed,"  in  such  110th  section,  "  shall  not  include 
money  borrowed  or  received  from  day  to  day,  in  the  usual 
course  of  business,  from  any  person  not  a  partner  of,  or  in- 
terested in,  the  said  bank,  association  or  firm."  In  reference 
to  this  enactment,  the  Court  says :  "  This  enactment  was  evi- 
dently intended  to  remove  any  doubt  previously  existing  as  to 
the  meaning  of  the  statute,  and  declare  its  true  construction 
and  meaning.  Had  it  been  intended  to  apply  only  to  cases 
subsequently  arising,  it  would  undoubtedly  have  so  provided  in 
terms." 

The  question  thus  presented,  as  to  whether  causes  of  action 
falling  within  the  terms  of  the  2d  section  of  the  Act  of  1823, 
and  which  arose  prior  to  the  enactment  of  the  Revised  Stat- 
utes, on  the  22d  of  June,  1874,  can  be  prosecuted  on  or  after 
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the  latter  date,  has  been  heretofore  ruled  by  me  in  favor  of 
such  prosecution,  on  the  ground  that  the  Supreme  Court  had 
held  that  the  Act  of  1866  did  not  repeal  the  2d  section  of  the 
Act  of  1823.  But  the  views  above  presented  as  to  the  effect 
of  §  5596  of  the  Revised  Statutes,  in  the  particulars  referred 
to,  were  not  as  fully  considered  as  they  now  have  been.  It 
follows,  that  all  the  odd  numbered  counts,  in  both  of  the  de- 
clarations, must  be  held  bad. 

As  to  the  even  numbered  counts,  all  those  in  suit  No.  1,  and 
counts  2,  4  and  6  in  suit  No.  2,  are  founded  on  §  4  of  the 
Act  of  1866,  while  counts  8,  10,  12  and  14  in  suit  No.  2  are 
founded  on  §  3082  of  the  Revised  Statutes.  These  sections  are 
substantially  identical.  It  was  decided  by  the  Supreme  Court,  in 
Stockwdl  V.  The  United  States^  that  the  4th  section  of  the  Act 
of  1866  was  designed  to  punish  as  a  crime  that  which  before 
had  subjected  an  offender  to  only  civil  liability  or  qttasi  civil 
liability.  Besides  the  forfeiture  of  the  oflEending  merchandise, 
the  only  penalty  imposed  is,  that  the  oflFender  shall  be  fined  in 
a  sum  not  exceeding  $5,0^0,  nor  less  than  $50,  or  be  impris- 
oned for  any  time  not  exceeding  two  years,  or  both.  This  fine 
is  manifestly  a  fine  not  to  be  recovered  by  a  civil  action,  but 
to  be  imposed  after  a  conviction  on  a  trial  for  a  crime,  as  a 
punishment  for  which  the  Court  may,  in  its  discretion,  inflict 
imprisonment,  either  with  or  without  the  imposition  of  a  fine. 
No  such  imprisoment  can  be  inflicted  as  the  result  of  a  civil 
action. 

Moreover,  this  is  an  action  of  debt,  and,  in  each  of  the 
even  numbered  counts,  the  plaintifi*8  claitn  the  sum  of  $5,000 
as  a  debt.  But  the  statute  does  not  impose  a  penalty  or  fine 
of  $5,000,  or  of  any  other  definite  sum,  or  of  any  sum  which 
can  be  reduced  to  a  certainty  otherwise  than  by  the  discretion 
of  the  Court  in  fixing  such  sum  after  a  verdict  on  a  trial. 
There  can  be  no  verdict  for  any  definite  sum.  Debt  lies  only 
when  a  sum  certain  is  due  to  the  plaintiff,  or  a  sum  which  can 
be  reduced  to  a  certainty,  so  as  to  form  the  basis  of  a  verdict 
in  favor  of  the  plaintiff  for  a  sum  certain. 
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It  follows,  that  all  the  even  numbered  counts  are  bad. 
The  demurrers  ars  sustained.'' 

George  Bliss^  {District  Attorney^)  for  the  plaintifc  in 
error. 

William  M.  Evarts  and  Klihu  Root^  for  the  defendants  in 
error. 

Johnson,  J.     After  examining  the  case  of  SiochwelZ  v. 
The  United  States^  (13  Wall.^  531,)  I  am  constrained  to  think 
that  the  Supreme  Court  did  not  intend  to  hold  that  the  second 
section  of  the  Act  of  March  3d,  1823,  there  in  question,  was 
not,  to  any  intent,  repealed  by  the  4th  section  of  the  Act  of 
July  18th,  1866,  but  only  that  no  repeal  was  thus  effected 
which  took  away  the  right  of  the  United  States  to  proceed 
under  the  former  section,  upon  a  cause  of  action  which  arose 
before  the  Act  of  1866  took  effect.     That  was  the  case  which 
stood  for  judgment,  as  matter  of  fact,  and  that  was  the  limita- 
tion stated  at  the  end  of  the  prevailing  opinion  of  the  Court. 
The  general  tenor  of  the  argument  would  seem  to  lead  to  the 
broader  conclusion,  that  no  repeal,  in  any  sense,  was  effected 
by  the  Act  of  1863  ;  but  this  rather  strengthens  the  force  of 
the  limitation  upon  the  conclusion,  which  was  expressed,  cer- 
tainly not  by  any  accidental  phrase,  in  the  opinion  of  the 
Court.     It  is  true,  that  we  are  left  without  any  indication  of 
the  ground  of  the  discrimination.     That,  however,  is  not  nec- 
essary to  be  ascertained  for  the  purpose  of  the  present  case ; 
for,  so  far  as  the  question  of  the  repeal  of  the  Act  of  1823  may 
be  supposed  to  affect  transactions  occurring  before  the  pas- 
sage of  the  He  vised  Statutes  and  after  that  of  the  Act  of  1866, 
that  question  seems  to  be  controlled  by  the  provisions  of  the 
Revised  Statutes.  In  the  views  expressed  by  Judge  Blatchford, 
and  upon  the  grounds  stated  by  him  on  this  point,  I  concur. 

In  this  connection,  it  ought  to  be  observed,  that,  quite  evi- 
dently, the  views  expressed  by  Judge  Blatchford  were  those 
entertained  by  the  commissioners  to  revise  the  statutes,  and 
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by  the  Congress  which  enacted  them.  The  commissioners  re- 
ported to  Congress,  in  their  draft  of  the  revision,  both  section 
4  of  the  Act  of  1866  and  section  2  of  the  Act  of  1823,  con- 
solidated into  one  section,  {Revision  of  the  United  States 
Statutes^  as  drafted  by  the  Commissioners  appointed  for  that 
purpose,  title  36,  ch.  10,  §  636,  vol.  3,  p.  1480.)  This  ap- 
pears to  have  been  done  by  the  commissioners,  not  because 
they  so  construed  the  law,  but  because  of  the  supposed  effect 
of  the  Stockwell  case,  to  which  they  refer  in  a  foot-note  to  the 
proposed  section.  The  section,  as  reported  by  the  revisers^  is 
as  follows,  (a  note,  which  accompanies  it,  stating  that  the  words 
in  italics  are  new,  and  the  words  in  brackets  are  found  in 
the  existing  law,  but  are  recommended  to  be  omitted): 
*^Sec.  636.  If  any  person  shall  fraudulently  or  knowingly 
bring  into  the  United  States,  or  assist  in  so  doing,  any  mer- 
chandise, contrary  to  law,  or  shall  receive,  conceal,  buy,  sell, 
or  in  any  manner  facilitate  the  transportation,  concealment  or 
sale  of  such  merchandise,  after  importation,  knowing  the  same 
to  have  been  imported  contrary  to  law,  double  the  value  of 
such  merchandise  shall  be  forfeited,  [and]  or  the  offender  sh Jl, 
[on  conviction  thereof  before  any  Court  of  competent  juris- 
diction, be  fined  in  any  sum  not  exceeding  five  thousand  dol- 
lars, nor  less  than  fifty  dollars,  or  be  imprisoned  for  any  time 
not  exceeding  two  years,  or  both,  at  the  discretion  of  such 
Court]  be  punishable  by  a  fine  of  not  more  than  five  thousand 
dollars  nor  less  than  fifty  dollars,  or  by  imprisonment  for  not 
more  than  two  years,  or  bothP  The  revisers'  foot-note  to  this 
section  is  as  follows :  "  Section  2  of  the  Act  of  3  March,  1823, 
ch.  583,  Stat,  at  L.  781,  is  substantially  incorporated  in  the 
text,  pursuant  to  the  decision  in  13  Wall.,  531.  It  provided 
*  that,  if  any  person  or  persons  shall  receive,  conceal,  or  buy 
any  goods,  wares  or  merchandise,  knowing  them  to  have  been 
illegally  imported  into  the  United  States,  and  liable  to  seizure 
by  virtue  of  any  Act  in  relation  to  the  revenue,  such  person  or 
persons  shall,  on  conviction  thereof,  forfeit  and  pay  a  sum 
double  the  amount  or  value  of  the  goods,  wares  or  merchan- 
dise so  received,  concealed  or  purchased.' "     Congress,  with 
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the  whole  Babject  thus  fully  spread  before  it,  and  the  question 
of  the  scope  and  eflEect  of  the  decision  in  the  Stockwell  case 
thus  fairly  and  formally  presented,  struck  out  from  this  pro- 
posed section  all  that  was  incorporated  into  it  from  the  Act  of 
1823,  and  left  in  §  3082  of  the  Revised  Statutes  only  the  pro- 
visions of  the  Act  of  1866,  with  slight  verbal  alterations. 

Upon  the  other  sets  of  counts  I  do  not  think  it  necessary 
to  add  anything. 

The  judgment  must  be  affirmed. 


Geobge  a.  Fellows 


vs. 


TTZZIAH   C.    BUBNAP,  ASSIGNEE  IN  BANKRUFIOT   OF   FeANCIS 

Many  and  James  Marshall. 

The  fillDg  in  this  Court,  under  General  Order  No.  26  in  Bankruptcy,  by  a  cred. 
itor  in  bankruptcy,  of  an  appeal  from  a  decision  rejecting  his  claim,  and  of  a 
statement  of  his  claim,  within  ten  days  after  giving  notice  of  his  intention  to 
enter  his  appeal,  are  not  jurisdictional  requisites,  and,  if  the  requirements  of 
g  4981  of  the  Revised  Statutes  in  regard  to  the  notice  and  bond  on  such  ap- 
peal are  complied  with,  this  Court  has  power  to  relieye  the  creditor  from  any 
consequences  of  not  filing  such  an  appeal  and  statement  within  such  ten  days. 

Before  Johnson,  J.,  Southern  District  of  New  York,  November  29th,  1876.) 

Johnson,  J.  -This  is  a  motion  to  dismiss  the  appeal  of  an 
alleged  creditor  of  a  bankrupt  from  a  decision  of  the  District 
Conrt  expunging  his  claim  as  against  the  joint  estate  of  the 
bankrupts,  but  allowing  it  to  stand  as  against  their  separate 
estates.  The  order  embodying  this  decision  was  entered  June 
21st,  1876.  Under  the  statute,  {JRev.  Staty  sec.  4981,)  the 
creditor  had  ten  days  in  which  to  take  certain  necessary  steps 
in  compliance  with  the  requirements  of  that  section,  to  effect 
an  appeal.    The  statute  is  very  specific  and  peremptory  in  re- 
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gard  to  these  steps.  It  says :  "  No  appeal  shall  be  allowed  in 
any  case  from  the  District  to  the  Circuit  Court,"  unless  three 
specified  things  are  done  within  ten  days  after  the  entry  of 
the  decree  or  decision  appealed  from.  In  this  case,  each  of 
these  prescribed  steps  were  taken  within  that  time.  The  ap- 
peal was  claimed  and  notice  given  to  the  assignee  and  to  the 
clerk,  and  the  requisite  bond  was  given,  approved  and  filed, 
within  the  ten  days.  If  these  steps  are  wanting,  jurisdiction 
is  not  acquired  by  the  Circuit  Court.  {In  re  Coleman^  7 
Blatchf.  C.  C.  R.^  192;  Sedgwick  v.  Fridmberg^  11  /rf.,  77; 
Wood  v.  Bailey,  21  Wall.,  640.) 

Sections  4982  and  4984  provide  that  the  appeal  so  taken 
shall  be  entered  at  the  next  term  of  the  Circuit  Court  for  the 
District,  held  after  the  expiration  of  ten  days  from  the  time 
of  claiming  the  appeal,  and  that,  on  so  entering  the  appeal  in 
the  Circuit  Court,  the  appellant  must  file  in  the  clerk's  office 
of  that  Court  a  statement  of  his  claim,  substantially  as  in  a 
declaration  at  law.  No.  26  of  the  General  Orders  in  Bank- 
ruptcy seem  to  impose  a  narrower  limit  of  time  upon  the  ap- 
pellant. It  requires  him  to  give  notice  of  his  intention  to 
enter  the  appeal  within  ten  days  from  the  entry  of  the  final 
decision  of  the  District  Court,  and  to  file  his  appeal  in  the 
clerk's  oflSce  of  the  Circuit  Court  within  ten  days  thereafter, 
setting  forth  a  statement  in  writing  of  his  claim,  as  prescribed 
by  the  law. 

In  this  case,  the  bond  was  filed  on  the  24th  of  June,  and 
the  notice  of  appeal  was  given  to  the  District  clerk  on  the 
26th  of  June,  as  sworn  by  the  person  who  filed  it,  although  the 
file  mark  on  tlie  original  paper  is  June  24th.  The  appeal  and 
statement  required  were  filed  in  the  clerk's  oflSce  of  the  Cir- 
cuit Court  on  the  6th  of  July,  within  ten  days  from  the  time 
of  filing  the  notice  of  appeal,  if  that  was  filed  on  the  26th  of 
June.  But,  whether  it  was  or  not  is,  in  my  opinion,  not  vital 
to  the  rights  of  the  appellant.  If  there  was  a  failure,  it  waa 
not  in  a  matter  going  to  the  jurisdiction  of  the  Court.  The 
party,  beyond  all  question,  intended  to  proceed  in  time,  and 
supposed  himself  to  be  in  time.     The  ofllce  register  showed 
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the  26th  as  the  day  of  filing  the  notice  of  appeal,  and,  connt- 
ing  from  that  day,  the  6th  of  July  was  in  time.  Such  a  slip, 
if  it  be  a  slip,  will,  of  course,  be  corrected.  The  excuse  is 
sufficient  to  warrant  relief,  in  any  matter  which  does  not  go 
to  the  jurisdiction  of  the  Court.  The  motion  to  dismiss  must 
be  denied. 

George  A.  Blacky  for 'the  plaintiff. 

WUliam  B.  HorrMowery  for  the  defendant. 


Ann  Jane  Maokay,   Administratrix,   &o.,   oy   Louisa   S. 

Magkat,  deobased 

The  Central  Bailroad  of  New  Jerset. 

An  adminiBtaratriz,  appointed  in  New  York,  sued  in  this  Court  a  New  Jersey 
corporation,  to  reooyer,  for  the  benefit  of  the  next  of  kin  of  the  intestate, 
damages  for  the  death  of  the  intestate,  caused  hy  the  negligence  of  the  cor- 
poration, the  right  of  action  being  ch&imed  under  a  statute  of  New  Jersey: 
Hdd,  iJiat  the  action  could  not  be  maintained. 

(Before  Shifiian,  J.,  Southern  District  of  New  Yorlk,  December  Ist,  1876.) 

Shipman,  J.  The  complaint  in  this  case  alleges,  that,  on 
April  23d,  1874,  Louisa  S.  Mackay  died,  and  subsequently 
letters  of  administration  upon  her  estate  were  duly  granted  to 
the  plaintiff,  a  resident  of  the  city  of  New  Fork,  by  the  sur- 
rogate of  the  county  of  New  York ;  that  the  plaintifE  duly 
qualified,  and  entered  upon  the  discharge  of  the  duties  of  said 
ofSce ;  that  the  defendants  are  a  corporation  created  under  the 
laws  of  the  State  of  New  Jersey,  and  are  common  carriers  of 
passengers  between  the  cities  of  New  York  and  Jersey  City ; 
and  that,  on  April  23d,  1874,  they  received  Louisa  S.  Mackay, 
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in  New  York,  into  one  of  their  ferry-boats,  as  a  passenger,  to 
be  transported  to  Jersey  City,  and  so  unskilfully  conducted 
themselves,  that,  in  consequence  of  their  negligence,  she  fell 
between  the  end  of  the  boat  and  the  pier  at  Jersey  City  and 
was  drowned.  The  complaint  further  alleges,  that,  by  an  Act 
of  the  Legislature  of  New  Jersey,  passed  March  8d,  1848,  it  was 
provided  as  follows :  "  1.  Whenever  the  death  of  a  person  shall 
be  caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would,  if  death  had  not  ensued, 
have  entitled  the  party  injured  to  maintain  an  action  and  re- 
cover damages  in  respect  thereof,  then,  and  in  every  such  case, 
the  person  who,  and  the  corporation  which,  would  have  been 
liable,  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  in  law  to  felony,  2.  Every  such  ac- 
tion shall  be  brought  by  and  in  the  names  of  the  personal  rep- 
resentatives of  such  deceased  person,  and  the  amount  recov- 
ered in  every  such  action,  shall  be  for  the  exclusive  benefit  of 
the  widow  and  next  of  kin  of  such  deceased  person,  and  shall 
be  distributed  to  such  widow  and  next  of  kin  in  the  propor- 
tions provided  by  law  in  relation  to  the  distribution  of  per- 
sonal property  by  persons  dying  intestate,  and,  in  every  such 
action,  the  jury  may  give  such  damages  as  they  shall  deem  fair 
and  just,  with  reference  to  the  pecuniary  injury  resulting 
from  such  death  to  the  wife  and  next  of  kin  of  such  deceased 
person  :  Provided^  tliat  every  such  action  shall  be  commenced 
within  twelve  calendar  months  after  the  death  of  such  de- 
ceased person." 

After  the  jury  was  impanneled,  and  before  any  evidence 
was  taken,  the  defendants  moved  to  dismiss  the  complaint,  be- 
cause the  plaintiff,  as  administratrix  in  the  State  of  New  York, 
and  appointed  solely  under  its  laws,  has  no  power  or  authority, 
by  virtue  of  the  statute  of  the  State  of  New  Jersey,  to  sue  for 
and  recover  damages  for  the  death  of  the  intestate — a  qae^* 
tion  which,  it  was  conceded  by  the  plaintiff,  is  clearly  pre- 
sented upon  the  pleadings. 
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It  is  manifest,  that  the  right  of  an  administrator  to  recover 
for  the  pecnniarj  injuries  resulting  from  the  death  of  the  in- 
testate to  the  widow  and  next  of  kin,  is  unknown  to  the  com- 
mon law,  and  exists  only  by  statute.  It  has  been  held  that 
such  a  statute  has  no  extra  territorial  force,  and  that  no  recov- 
ery can  be  had  thereon  for  an  injury  which  was  committed  be- 
yond the  limits  of  the  State  by  whose  Legislature  the  statute 
was  enacted.  (  Whitford  v.  Panama  R.  R,  Co,y  23  N.  T.^ 
466  ;  Beach  r.  Bay  State  Go.^  30  Ba/rh.,  433.) 

The  alleged  injury  in  this  case  was  received  in  New  Jer- 
sey, and  the  question  which  arises,  is,  whether  a  New  York 
administrator  can,  by  virtue  of  his  appointment  by  the  surro- 
gate of  the  county  of  New  York,  recover  the  damages  which  a 
personal  representative  is  authorized  to  sue  for  and  obtain  for 
the  benefit  of  the  widow  and  next  of  kin,  by  the  statute  of  the 
State  of  New  Jersey,  and  not  by  the  law  of  the  State  of  New 
York. 

"  An  administrator  takes  his  title  by  force  of  the  local  law, 
and  the  grant  of  administration."  {Marcy  v.  Maroy^  32  tfann., 
308.)  A  New  York  administrator  exists  by  virtue  of  his  ap- 
pointment under  the  laws  of  that  State,  and  his  powers  and 
duties  are  prescribed  by  its  statutes.  Another  State  cannot 
impose  upon  him  liabilities,  obligations,  or  duties,  different 
from  those  which  the  laws  of  New  York  impose,  for  he  takes 
upon  himself  such  obligations  only  as  the  laws  of  the  State 
which  appointed  him  create.  Neither  can  the  statutes  of  an- 
other State  impart  to  the  New  York  administrator  powers 
which  the  New  York  statutes  do  not  confer.  He  is  the  cre- 
ation of  the  local  law,  and,  until  additional  authority  is  derived 
by  virtue  of  an  additional  appointment,  he  has  only  the  power 
which  the  local  law  confers. 

The  right  which  the  plaintiff  is  supposed  to  have  received 
by  the  statute  of  New  Jersey,  is  not  a  right  to  any  property 
which  are  the  assets  of  the  deceased,  or  of  her  estate,  but  is  a 
right  to  sue  as  trustee  of  a  fund  which  may  be  obtained  for 
the  next  of  kin — a  position  in  which  she  is  not  placed  by  the 
laws  under  which  she  was  appointed.    In  order  to  execute 
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Bdch  a  trast,  the  tmsteeship  must  have  been  conferred ;  and 
the  only  title  which  the  plaintiff  has  acquired  to  this  trustee- 
ship is  by  virtue  of  her  appointment  as  administratrix,  bj  the 
surrogate  under  the  laws  of  New  York.  Its  laws  do  not  con- 
fer upon  the  representatives  of  deceased  persons  any  power  to 
obtain  damages  for  injuries  resulting  in  death  which  the  de- 
ceased received  in  another  State. 

This  question  has  been  considered  by  the  Supreme  Courts 
of  Massachusetts  and  of  Ohio.  In  Richardson  v.  N.  Y.  Cen- 
tral R.  R.  Co.,  (98  Mass.,  85,)  a  Massachusetts  administratrix 
sued  a  New  York  corporation  for  damages  by  reason  of  the 
death  of  the  plaintiff's  intestate  through  the  negligence  of  the 
defendants  in  New  York.  The  right  to  sue  was  founded  upon 
a  New  York  statute,  which  is  very  similar  to  the  New  Jersey 
statute.  The  Court  say :  ^^  The  plaintiff  is  the  administratrix 
appointed  under  the  law  of  Massachusetts.  Her  right  to  sue 
in  this  Commonwealth,  in  her  representative  capacity,  is  upon 
causes  of  action  which  accrued  to  her  intestate,  or  which  grow 
out  of  her  rights  of  property,  or  those  of  his  creditors.  The 
remedy  which  the  statute  of  New  York  gives  to  the  personal 
representatives  of  the  deceased,  as  trustees  of  a  right  of  prop- 
erty in  the  widow  and  next  of  kin,  is  not  of  such  a  nature 
that  it  can  be  imparted  to  a  Massachusetts  executor  or  admin- 
istrator, virtute  officii,  so  as  to  give  him  the  right  to  sue  in 
our  Coai:;t^s,  and  to  transmit  the  right  of  action  from  one  per- 
son to  another  in  connection  with  the  representation  of  the 
deceased.  The  only  construction  which  the  statute  can  re- 
ceive is,  that  it  confers  certain  new  and  peculiar  powers  upon 
the  personal  representative  in  New  York.  The  administrator 
in  Massachusetts  is  in  privity  with  the  New  York  adminis- 
trator only  to  the  extent  which  our  laws  recognize.  A  succes- 
sion in  the  right  of  action,  not  existing  by  the  common  law, 
eannot  be  prescribed  by  the  laws  of  one  State  to  the  tribunals  of 
another."  To  the  same  effect  is  the  decision  in  Woodward  v. 
Miekigan  Southern,  <&c.  Railroad  Co.,  (10  Ohio  State  R.,  121.) 

The  complaint  is  dismissed. 

John  T.  Cornell^  for  the  plaintiff. 

Robert  W.  De  Forest,  for  the  defendants. 
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A  motion  being  made  to  qunsh  an  indictment  for  a  misdemeanor,  an  information 
was  filed  setting  forth  the  same  charge  as  that  in  the  indictment,  accom- 
panied with  an  affidavit  as  to  the  identity  of  the  offence.  A  nolle  prosegui 
was  entered  on  the  indictment,  and  the  defendant  moved  to  qiia^h  the  infor- 
mation, on  the  groaod  that  there  had  l>een  no  preliminary  examination  before 
a  CommissioDer  nor  any  order  to  show  cause :  Held,  that  the  motion  must  be 
denied. 

(Before  Bkiemot,  J.,  Southern  District  of  New  York,  December  9th,  1876.) 

Bbnedict,  J.  The  defendant  was  indicted  for  a  misde- 
meanor. Objection  being  taken  to  the  averments  of  the  in- 
dictment, and  a  motion  to  qaash  being  made,  the  District 
Attorney  filed  an  information  setting  forth  the  same  charge 
contained  in  the  indictment,  accompanied  ^th  an  affidavit 
showing  that  the  ofience  charged  in  the  information  had  been 
made  to  appear  to  a  grand  jnry,  and  that  the  grand  jnry, 
npon  evidence,  had  foand  an  indictment  against  the  accused 
for  the  same  oflTence  charged  in  the  information.  Upon  filing 
the  information,  a  nolle  prosequi  was  entered  upon  the  indict- 
ment, and  thereupon  a  motion  was  made,  in  behalf  of  the  ac- 
cused, to  quash  the  information,  upon  the  ground  that  h^  had 
not  been  afforded  a  preliminary  examination  before  a  Commis- 
sioner, nor  an  opportunity  to  show  to  the  Court,  upon  an  order 
to  show  cause,  the  absence  of  evidence  to  justify  placing  him 
upon  trial. 

The  case  of  United  States  v.  Shepard^  (1  Abb.  U.  S.  Rep.^ 
431,)  was  cited  in  support  of  the  motion.  That  case  is  no  au- 
thority for  holding  that  an  order  to  show  canse  and  a  hearing 
tbereon  is  a  necessary  preliminary  to  a  proceeding  upon  infor- 
mation, for,  in  that  case  the  Court  says :  "  It  would  certainly 
be  quite  foreign  to  any  known  practice  in  the  United  States 
Courts,  to  pursue  the  English  practice  of  requiring  a  rule  for 
the  accused  to  show  cause  before  the  Court  and  there  contest 
the  question  whether  the  evidence  justified  placing  him  on 
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trial."    Nor  is  that  case  authority  for  holding  that  an  examin- 
ation before  a  Commissioner  is,  under  all  circumstances,  a  nec- 
essary preliminary  to  proceedings  by  information.     In  Shep- 
ard's  case  there  had  been  no  preliminary  inquiry,  either  before 
a  Commissioner  or  before  a  grand  jury,  and  the  information 
was  not  accompanied  with  any  oath  whatever.     The  question, 
whether  the  fact  of  an  indictment  having  been  found  for  an 
oflfence  would  not  justify  placing  the  accused  on  trial  upon  an 
information  charging  the  same  offence,  was  not  before  the 
Court  in  Shepard's  case,  and  was  not  there  decided.    There 
have  been  many  cases  where  the  exhibition  of  an  indictment 
found  in  one  District  has  been  deemed  sufficient  evidence  to 
warrant  an  arrest  in  another :  and  there  is  one  adjudged  case 
where  the  precise  question  here  raised  was  involved.     1  allude 
to  United  States  v.  WaUer^  (1  Sawyer,  701,)  where  an  indict- 
ment had  been  found  which  was  quashed,  whereupon  the  Dis- 
trict  Attorney  filed    an  information    alleging    the    offence 
charged  in  the  indictment,  apd  the  accused  then  moved  that 
the  information  be  quashed.     The  Court  refused  to  quash  the 
information.     The  decision  in  Waller's  case  is  sufficient  au- 
thority to  support  the  present  proceeding,  and  the  motion  to 
quash  this  information  must  be  denied. 

benjamin  jff.  Foster,  {Assistant  District  Attoniey,)  for 
the  United  States. 

Louis  F.  Post  and  Ah*amfi  J,  Dittenhoefer,  for  the  de- 
fendant. 
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Thb  Unitkd  States,  Plaintiffs  in  Ebeob 

vs. 
John  J.  Sohillingeb,  Defendant  in  Ebbob. 

Under  §  «  of  the  Act  of  July  14th,  1870,  (16  U.  8.  Sua.  at  Large,  267,)  which 
imposes  a  tax  on  gains,  profits  and  in  come  for  the  year  1871,  and  no  longer, 
the  amount  of  a  promissory  note  taken  in  1871,  on  the  sale,  in  that  year,  of  a 
patent  right,  bnt  not  due  until  some  time  in  1872,  and  paid  in  that  year,  is 
not  taxable  as  income  for  1871. 

(Before  Jobmson,  J.,  Southern  District  of  New  York,  December  2l8t,  1876.) 

Johnson,  J.  The  question  on  this  writ  of  error  is, 
whether  the  defendant  was  liable  to  an  income  tax  for  the 
year  ending  December  Slst,  1871,  upon  the  amount  of  certain 
promissory  notes.  These  notes  were  received  by  him  during 
the  year  1871,  upon  a  sale  of  certain  patent  rights,  in  part 
payment  of  the  price  thereof.  They  did  not  become  due 
until  some  time  in  the  year  1872,  and  then  they  were  paid. 
In  my  opinion  there  is  no  ground  for  this  action.  The  tax 
waa  imposed  for  the  years  1870  and  1871,  and  no  longer, 
upon  the  gains,  profits  and  income  of  every  person  residing 
in  the  United  States.  {Act  of  July  Uth,  1870,  §  6, 16  U.  S. 
Stat,  at  Laa*ge^  257.)  In  the  absence  of  any  special  provision 
of  law  to  the  contrary,  income  must  be  taken  to  mean  money, 
and  not  the  expectation  of  receiving  it,  or  the  right  to  receive 
it,  at  a  future  time.  In  this  case,  the  defendant  changed  his 
patent  rights  for  promissory  notes  payable  in  the  future. 
Their  value  was  uncertain  ;  they  might  or  might  not  be  paid ; 
but,  until  they  were  paid,  they  were  not  income,  but  only  the 
ground  of  expecting  income.  The  notes  were  no  more  tax- 
able as  income  than  would  have  been  other  patent  rights,  if 
the  defendant  had  received  them  in  payment  of  those  he  sold. 
There  are  in  the  next  section  of  the  statute,  sec.  7,  provisions 
which  confirm  this  construction.    It  makes  interest  received 
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or  accrued  upon  all  notes,  bonds  and  mortgages,  or  other 
forms  of  indebtedness  bearing  interest,  whether  paid  or  not, 
if  good  and  collectible,  subject  to  the  income  tax.  The  pur- 
pose of  this  is  evidently  to  prevent  a  man  escaping  the  in- 
come tax,  by  abstaining  from  taking  that  which  is  dne  him. 
On  the  same  principle,  had  these  notes  been  due,  and  had  the 
defendant  allowed  them  to  remain  unpaid,  there  might  have 
been  room  to  contend  that  their  amount  should  be  regarded 
as  income ;  but,  not  being  due,  when  the  income  liad  be- 
come iixed  for  the  year,  they  were  no  part  of  the  defendant's 
income. 

The  judgment  was  in  accordance  with  the  law  and  must 
be  affirmed. 

Roger  M.  Shemum^  {Assistant  District  Attomeyj)  for 
the  plaintiffs  in  error. 

David  Z.  WiUiamSy  for  the  defendant  in  error. 


August  Seugmak 


vs. 


JosKPH  Day  and  Nathan  Hthan.     In  Equtiy. 

The  dAim  of  letters  patent  granted  to  PhUlipp  Lippmann,  September  SOtli, 
ISIB,  for  "  a  corset  clasp  and  cloth  attacbmenty"  namely,  *'  As  a  new  article 
of  manufacture,  a  ooyered  corset  clasp,  the  cloth  of  which  forms  a  margioal 
flap  or  flaps  along  its  leogih,  suitable  for,  and  adapted  to,  being  sewn  upon 
the  corset,  substantially  as  described,  and  fur  use  in  the  place  of  broken, 
injured  or  worn  out  clasps  or  cloth,  as  herein  set  forth,"  claims  merely  the 
making  and  selling  a  part  of  an  old  and  known  manufacture  as  a  new  way  of 
trade,  and  is  not  yalid. 

(Bef<ire  JoBMSoir,  J.,  SouAem  Distriot  of  New  York,  December  21at,  1876.) 


DECEMBBR,  IS16.  78 


SeHgnnm  v.  Day. 


JoHXSON,  J.  Thifl  is  a  motion  for  an  injunction  to  restrain, 
pending  the  suit,  the  infringement  by  the  defendants  of  let- 
ters patent  No.  143,359,  granted  to  PhiUipp  Lippmann,  dated 
September  30th,  1878,  for  "  a  corset  clasp  and  cloth  attach- 
ment." The  patentee  claims,  "  as  a  new  article  of  manufac- 
ture, a  covered  corset  clasp,  the  cloth  of  which  forms  a 
marginal  flap  or  flaps  along  its  length,  suitable  for,  and 
adapted  to,  being  sewn  upon  the  corset,  substantially  as  de- 
scribed, and  for  use  in  the  place  of  broken,  injured,  or  worn, 
out  clasps  or  doth,  as  herein  set  forth." 

The  patent  is  not  sustained  by  any  previons  adjudication 
and  it  is  attacked  by' affidavits  tending  to  show  that  the  article 
which  the  patent  describes  was  in  earlier  use  than  the 
time  claimed  by  the  patentee  as  that  of  his  invention.  Want 
of  novelty  may  be  made  out,  even  conceding  that,  in  a  certain 
sense,  the  use  which  the  patentee  makes  of  the  article  is  new. 
It  is  shown,  that  corset  clasps  covered  with  material  similar  to 
that  of  the  corsets  to  which  the  clasps  were  to  be  applied, 
have  been  long  made  with  flaps  by  which  they  might  be  sewn 
upon  the  rest  of  the  corset ;  and  that  they  were  so  sewn  to  the 
other  parts  of  the  corsets,  in  order  to  complete  them.  It  is, 
also,  shown  that  these,  when  worn  out,  have  been  frequently, 
and  as  matter  of  business,  removed  and  replaced  by  new  ones 
sewn  on  to  the  old  corsets  by  means  of  the  flaps.  These,  in  a 
legal  sense,  are  the  uses  to  which  the  patentee  contemplates 
that  his  articles  shall  be  put ;  but  he  insists,  inasmuch  as  he 
manufactures  these  dssps  with  covers,  as  a  separate  article  of 
trade,  in  assorted  sizes,  and  applicable  by  purchasers  to  the 
making  or  mending  of  corsets  generally,  that  a  qualtity  of 
patentable  novelty  is  imparted,  not  exactly  to  the  article  itself, 
but  to  the  manufacture  of  the  article.  It  is  the  thing  made 
that  is  patentable  or  not.  The  use  made  of  it  is  not  patent* 
able.  The  right  to  make  the  thing  involves  the  right  to  use 
it,  when  made,  at  the  pleasure  of  its  owner.  To  make  and 
sell  a  part  of  a  known  thing,  as  a  separate  article,  is  not  pat- 
entable. If  knife  blades  had  never  been  made  and  sold 
separately  from  their  hsmdles,  or  the  handles  separately  from 


74  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  United  States  «.  Bmrnabo. 


the  bladee,  it  would  not  be  patentable  to  introduce  either  of 
those  manufactures.  Upon  the  affidavits  as  they  stand,  it  ap- 
pears to  me  that  the  plaintiff's  claim  is  merely  to  the  making 
and  selling  a  part  of  an  old  and  known  manufacture,  as  a  new 
way  of  trade,  and  that  this  is  not,  in  its  nature,  the  subject  of 
a  patent.  The  motion  for  a  preliminary  injunction  must, 
therefore,  be  denied. 

John  B.  Stcuples^  for  the  plaintiff. 

John  T.  Richards^  for  the  defendant. 


The  United  States  va,  Joseph  Babnabo. 

The  laws  of  the  State  of  New  York  do  not  depriye  of  the  right  of  snffirige  a 
person  who  has  been  convicted  in  a  Ck>nrt  of  the  United  States  of  the  offeoce 
of  uttering  a  counterfeited  security  of  the  United  States,  such  offence  being 
created  by  §  5431  of  tbe  Revised  Statutes  of  the  United  States. 

An  indictment  will  not  lie,  in  a  United  States  Court  in  New  York,  against  a 
person  for  having  fraudulently  registered  at  a  registry  of  voters  in  New 
York,  for  an  election  for  representatives  in  Congress,  when  he  waa  disqualified 
as  a  voter  by  reason  of  having  been  convicted  of  a  felony,  where  the  convic- 
tion set  forth  is  for  having  committed  the  offence  created  by  g  6431  of  the 
Revised  Statutes  of  the  United  States,  of  uttering  a  counterfeited  security  of 
the  United  States. 

(Before  Bkxxdict,  J.,  Southern  District  of  New  York,  December  29th,  1876.) 

Bknediot,  J.  The  accused  is  charged  with  having  fraudu- 
lently registered  at  a  registry  of  voters  for  an  election  for 
representatives  in  Congress,  he  being  at  the  time  disqualified 
as  a  voter  by  reason  of  having  been  convicted  of  a  felony. 
The  conviction  set  forth  is  a  conviction  of  uttering  a  counter- 
feited security  of  the  United  States,  the  offence  being  created 
by  §  5431  of  the  Eevised  Statutes  of  the  TTnited  States.  A 
demurrer  to  the  indictment  presents  the  question  whether  the 
laws  of  the  State  of  ITew  York  deprive  of  the  right  of  snf- 
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frage  a  person  who  lias  been  convicted,  in  a  Court  of  tlie 
United  States,  of  an  offence  against  the  United  States,  of  the 
character  described  in  §  5431  of  the  United  States  Be  vised 
Statutes.     The  question  is  new  in  this  Court,  and  I  have  not 
been  referred  to  any  case  where  the  question  has  arisen  in  the 
Courts  of  the  State.     In  order  to  a  proper  understanding  of 
the  statutory  provisions  in  the  laws  of  the  State  of  New  York, 
bearing  upon  the  question,  mention  must  be  made  of  the  fol- 
lowing provisions  in  those  laws.     According  to  the  provisions 
of  §  25  of  the  Act  of  April  17th,  1822,  no  person  was  allowed 
to  vote  who  had  been  "  convicted  of  any  infamous  crime." 
In  1823,  the  second  Constitution  of  the  State  took  effect,  and 
gave  authority  to  pass  laws  '^  excluding  from  the  right  of  suf- 
frage persons  who  have  been,  or  may  be,  convicted  of  infa- 
mous crimes."   In  1828,  the  Eevised  Statutes  of  the  State  (1  B. 
S.,  127,  §  3,)  excluded  from  the  right  of  suffrage  every  person 
"  convicted  within  this  St/Ue  of  an  infamous  crime,"  "  unless 
he  shall  have  been  pardoned  by  the  Executive,  and,  by  the 
terms  of  such  pardon,  restored  to  aU  the  rights  of  a  citizen." 
In  order  to  prevent  infractions  of  this  law,  further  provision 
was  then  made,  (1  B.  S.y  135,  §  21,)  that,  "if  any  person  so 
convicted    shall  vote    at  any   such   election,  unless  he  shall 
have  been  pardoned  and  restored  to  all  the  rights  of  a  citizen, 
he  shall  be  deemed  guilty  of  a  misdemeanor,"  &c.     An  orig- 
inal note  of  the  revisers  to  chapter  6,  title  4,  article  2,  section 
10,  says :     "  The  Act  of  1 822,  §  25,  provides,  that  no  person 
who  has  been  convicted  of  an  infamous  crime  shall  be  per- 
mitted to  vote,  but  it  does  not  point  out  any  mode  in  which 
a  challenge  for  that  cause  shall  be  determined.    Parol  evi- 
dence of  the  fact  of  conviction  ought  not  to  be  received ;  nor 
onght  the  oath  of  the  person  challenged  to  be  demanded. 
The  revisers  have  therefore,  in  the  above  section,  required 
the  production  of  the  record  ;  though  it  is  worthy  of  consid- 
eration whether  such  a  regulation  would  not  make  the  exclu- 
sion, to  all  practical  purposes,  a  nullity.    Perhaps  a  list  of  the 
coDTicta  might  be  annually  furnished  to  the  town  clerks,  and 
be  made  evidence  in    cases  of  this  sort."    On  the  5th  of 
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April,  1842,  a  substitate  for  chapter  6,  of  part  1,  of  the  Se* 
vised  Statntes,  was  enacted,  in  which  it  was  provided,  {ti&e  1, 
§  8,)  that  *^  no  person  who  shall  have  been  convicted  of  an 
infamous  crime  deemed  ly  the  lanj09  of  this  State  a  fdmy^  at 
any  time  previous  to  an  election,  shall  be  permitted  to  vote 
thereat,  unless  he  shall  have  been  pardoned  before  or  after  his 
term  of  imprisonment  has  expired,  and  restored  bv  pardon  to 
all  the  rights  of  a  citizen."  This  provision  is  still  in  force, 
and  the  question  in  hand  depends  upon  the  effect  to  be  given 
to  this  statute  of  the  State. 

It  will  be  noticed  that  the  language  of  the  original  Act  of 
1822  is  sufficiently  broad  to  cover  all  convictions  of  any  in- 
famous crime,  wherever  had.  The  Bevised  Statutes  added,  in 
express  terms,  the  limitation,  that  the  conviction  must  have 
occurred  "  within  this  State,"  and,  by  implication,  the  further 
limitation,  that  it  must  be  a  conviction  in  the  Courts  of  the 
State.  This  implication  appears  to  arise  out  of  the  exception 
as  to  persons  ^^  pardoned  by  the  Executive,  and,  by  the  tenuB 
of  such  pardon,  restored  to  ail  the  rights  of  a  citizen."  The 
Executive  of  the  State  only  can  be  referred  to  here,  aa  no 
pardon  issued  by  the  President  of  the  United  States  would,  by 
its  terms,  restore  a  person  to  the  rights  of  a  citizen  of  the 
State  of  New  York.  It  would  appear,  therefore,  proper  to 
construe  the  statute  as  referring  to  those  crimes  only  that  can 
be  pardoned  by  the  Governor  of  the  State.  Furthermore, 
such  appears  to  have  been  the  understanding  of  the  statute 
by  the  revisers  themselves,  as  their  note  above  referred  to 
shows.  For,  the  remedy  proposed  by  them  in  the  note,  while 
sufficient,  if  only  convictions  in  the  Courts  of  the  State  are 
within  the  scope  of  the  statute,  is  wholly  insufficient  if  the 
statute  includes  convictions  in  the  Courts  of  the  United 
States.  The  limitation  which  thus  appears  in  the  Bevised 
Statutes  is  more  plainly  seen  in  the  enactment  of  1842,  for, 
while,  in  that  Act,  the  exception  as  to  persons  pardoned  ib 
substantially  the  same  as  before,  the  disqualifying  clause  re^ 
quires  not  only  that  the  conviction  shall  be  of  an  infamooi 
crime,  but  that  it  shall  be  of  a  crime  '^  deemed  by  the  laws  of 
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this  State  a  felony."  Tliis  atatate  requires  not  only  that  the 
crime  be  of  the  class  of  infamous  crimes,  but,  also,  that  it  be 
such  a  crime  as,  by  the  laws  of  the  State,  is  declared  to  be  a 
felony.  The  Courts  of  the  United  States  take  cognizance  only 
of  statutory  offences  against  the  United  States,  created  by  the 
laws  of  the  United  States,  and  I  doubt  whether  it  can  be  said 
that  any  mere  statutory  offence,  created  by  a  law  of  the  United 
States,  is  ^'  deemed  by  the  laws  of  the  State  a  felony."  It  has 
been  contended  that  the  word  ^^  deemed^^  as  it  is  used,  shows 
an  intention  to  include  all  crimes  presenting  the  feature  desig- 
nated by  the  laws  of  the  State  as  the  characteristic  of  a  felony, 
namely,  a  liability  to  be  punished  by  death  or  by  imprison- 
ment in  a  State  prison,  (2  R.  S.y  702,  §  30,)  and  hence  it  is 
concluded,  that,  inasmuch  as  the  accused,  upon  his  conviction 
under  §  5431,  became  liable  to  imprisonment  in  a  State  prison, 
he  is  within  the  scope  of  the  disqualifying  statute.  Here  this 
diflScuIty  arises,  that,  while  the  laws  of  the  State  are  framed 
with  the  intent  that  the  mode  of  punishment  liable  to  be  in- 
flicted shall  determine  the  character  of  the  offence,  as  a  felony 
or  otherwise,  the  laws  of  the  United  States  are  not  so  framed. 
By  the  laws  of  the  United  States,  upon  conviction  for  any 
offence,  where  the  sentence  imposed  is  an  imprisonment  for  a 
period  of  more  than  one  year,  the  sentence  may  be  directed  to 
be  executed  in  a  State  prison,  (§  5541,  Hev.  Stat.  TJ.  S,)  And 
there  are  offences  against  the  United  States  made,  by  express 
terms,  misdemeanors,  although  punishable  by  hard  labor  in  a 
State  prison.  It  would,  therefore,  result,  that  a  conviction  for 
any  offence  against  the  United  States,  where  imprisonment  for 
a  period  of  more  than  one  year  can  be  inflicted,  would  have 
the  effect  to  disqualify  the  person  convicted. 

The  better  solution  of  the  question  is  to  be  found  in  other 
provisions  of  the  statutes  of  the  State,  now  to  be  mentioned. 
On  the  14th  of  May,  1872,  was  passed  an  Act,  entitled,  '^  An 
Act  in  relation  to  elections  in  the  city  and  county  of  New 
York,  and  to  provide  for  ascertaining,  by  proper  proofs,  the 
citizens  who  shall  be  entitled  to  the  right  of  suffrage  therein." 
In  §  38  is  found  adopted  the  suggestion  originally  made  by  the 
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revisers,  in  their  note  above  referred  to.  By  this  section,  ob- 
viously for  the  purpose  of  providing  means  of  proving  sncb 
convictions  as  work  the  disqualification  of  a  voter,  it  is  re- 
quired, that  the  clerks  of  the  Courts  of  oyer  and  terminer 
and  general  and  special  sessions  shall  file  with  the  chief  of 
the  bureau  of  elections  a  certified  record  of  all  convictions  for 
offences  punishable  by  death  or  imprisonment  in  a  State 
prison.  Here,  the  remedy  provided  by  the  law  affords  a  stat- 
utory indication  that  the  disqualifying  provision  is  understood 
as  applying  only  to  cases  of  conviction  in  a  Court  of  the  State. 
Furthermore,  §  76  of  the  Act  of  1872 — ^plainly  inserted  for 
a  better  enforcement  of  the  disqualifying  provision — de- 
clares, that,  "  if  any  person  who  shall  have  been  convicted  of 
bribery,  felony,  or  other  infamous  crime,  under  the  laws  of 
this  Sta/te^  shall  thereafter  vote,  *  *  *  he  shall,  upon  con- 
viction thereof,  be  adjudged  guilty  of  a  felony,"  &c.  This 
section  throws  light  upon  the  language  of  the  disqualifying 
provision  it  was  intended  to  enforce,  and  shows  plainly  that 
only  convictions  arising  under  the  laws  of  the  State  are  in- 
tended to  work  the  disqualification  of  a  voter.  I,  therefore, 
conclude,  from  an  examination  of  the  statutes  of  the  State  ap- 
pertaining to  this  subject,  that  these  statutes  do  not  deprive  of 
the  right  of  suffrage  a  person  who  has  been  convicted,  in  the 
Courts  of  the  Unit^  States,  of  a  mere  statutory  offence  against 
the  United  States. 

This  conclusion  is  strengthened  by  the  construction  put, 
by  the  Courts  of  the  State,  upon  the  provision  respecting  the 
disqualification  of  witnesses,  contained  in  the  laws  of  the  State, 
where  the  language  used  is  broader  than  that  used  in  respect 
to  voters.  The  provision  in  respect  to  witnesses  is,  that  no 
person  sentenced  upon  a  conviction  for  felony,  shall  be  compe- 
tent to  testify  in  any  proceeding,  &c.,  unless  he  be  pardoned 
by  the  Governor,  &c.  (2  R.  8.,  701,  §  23.)  In  Cole  v.  Cole, 
(60  How,  P.  jff.,  59,  66,)  it  is  intimated,  that  a  conviction  in 
another  State  would  not,  probably,  render  the  testimony  of  a 
witness  inadmissible,  by  virtue  of  this  statute ;  and  this  has 
been  expressly  ruled  on  several  occasions  at  nUi  priits,  as  I 


DECEMBER,  18Yd.  79 


Clark  V.  The  Kennedy  Manafactaring  Company. 


am  informed.  The  cases  are  not  reported.  (See  also  Cam.  v. 
Greeriy  17  Maaa.^  515  ;  Com.  v.  Hall^  4  AUeriy  305.) 

It  is  proper  to  add,  that  the  precise  question  in  hand  ap- 
pears to  have  been  presented  to  the  Attorney-General  of  the 
State,  and  the  opinion  expressed  by  that  officer  is  in  harmony 
with  tlie  conclusion  I  have  reached.  See  Opinions  of  Attor- 
neyS'General  of  the  StaUypage  413,  and  again  on  page  524, 
where  the  Attorney-General  says :  "  I  am  of  the  opinion  that 
a  conviction  for  crime,  in  order  to  disqualify  an  elector,  must 
be  had  under  the  jurisdiction  of,  and  in,  the  Courts  of  this 
State,  and  that  a  conviction  under  the  Federal  laws  and  in  the 
Federal  Courts  does  not  work  such  disqualification." 

In  accordance  with  these  views  the  demurrer  is  sustained, 
and  the  accused  must  be  discharged. 

Benjamin  B.  Foster^  {Assistant  District  Attorney^)  for 
the  United  States. 


Ambrose  H.  Purdy^  for  the  defendant. 


William  J.  Claek* 

vs. 

The  Kennedy  Manufacturing  Company  and  Edwin  Hills. 

In  Equity. 

The  invention  set  forth  in  reissued  letters  ptitent  No.  6,291,  granted  to  William 
J.  Clark,  February  16th,  1876,  for  an  *' improyement  in  the  manufactare  of 
belts  from  round  rods,"  consists  io  the  manner  in  which  the  Inveutor  applies 
lateral  compression  to  the  manufSacture  of  nn  angular  neck,  and  in  the  manner 
in  which  he  permits  the  shaping  mechanism  to  become  anvil  heads  upon 
which  the  header  can  operate  to  form  a  head  upon  the  bolt. 

The  patent  is  to  be  construed  as  claiming  a  method  or  process,  which  con^sta 
in  the  combination  of  the  operation  of  swaging  the  blank  laterally  by  the  de- 
scribed  dies,  or  their  equivalent,  operating  in  substantially  the  same  way,  with 
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the  operation  of  npeetting  the  end  of  the  bolt  upon  the  anvil  ends  of  the  diei, 
to  form  the  bead.  It  does  not  claim  broadly  swaging  by  suitable  ^es»  com- 
bined with  upsetting  to  form  a  head. 
Therefore,  a  machine  in  which  the  swaging  is  produced  by  dies  of  a  construc- 
tion radically  different  from  the  dies  of  the-  patent,  does  not  infringe  the 
patent. 

(BefcMre  Sbifmaic,  J.,  Connecticat,  January  1st,  187Y.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendants  from  an  alleged  infringement  of  reissued  letters  pat- 
ent of  the  United  States,  No.  6,291,  granted  to  the  plaintiff 
and  dated  February  16th,  1875,  for  an  "improvement  in  the 
manufacture  of  bolts  from  round  rods."  The  original  patent 
was  ante-dated  February  2d,  1864,  and  the  first  reissue  was 
dated  March  28th,  1865.  The  answer  alleges  that  the  second 
reissue  was  not  for  the  invention  which  was  described  in  the 
original  patent,  and  denies  that  the  defendants  have  infringed 
the  patent,  and  denies  that  the  plaintiff  was  the  first  inventor 
of  the  patented  improvement. 

The  main  question  in  the  case  is  in  regard  to  infringement, 
and  this  question  involves  the  precise  character  and  extent  of 
the  plaintiff's  invention,  and  the  proper  construction  of  the 
letters  patent.  It  is  necessary  to  ascertain,  in  the  first  place, 
from  the  testimony  as  to  the  state  of  the  art,  and  from  the 
original  and  reissuelfi  patents,  what  was  the  invention  of  the 
patentee.  Prior  to  the  date  of  the  plaintiff's  invention,  angu- 
lar necked,  round  stemmed  and  headed  bolt  blanks  had  been 
made  from  iron  whose  cross  section  was  square.  The  round 
stem,  which  was  to  receive  the  screw  thread,  was  made  cylin- 
drical by  rolling  or  hammering,  which  required  expensive  ma- 
chinery and  much  labor.  Angular  necked  bolt  blanks  were 
also  made  from  the  round  iron  of  commerce.  These  blanks 
were  formed  in  dies,  a  portion  of  which  was  round  and  a  por- 
tion was  square,  but  the  neck  of  the  bolt  was  formed  wholly 
by  the  operation  of  upsetting  or  driving  the  metal  into  the 
square  fixed  matrix  of  the  dies.  It  was  practically  impossible 
by  the  upsetting  process  to  form  a  neck  whose  length  would 
exceed  the  diameter  of  the  bolt.    The  average  length  of  the 
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necks  of  bolts  made  by  "  staving  up  "  was  somewhat  less  than 
the  diameter  of  the  bolt.     The  head  was  formed  by  the  same 
npsetting  operation.    It  is  necessary  that  the  neck  should  be 
of  considerable  length,  in  order  to  prevent  the  bolt  from  turn- 
ing around  after  it  is  driven  into  the  wood  and  the  nut  is 
screwed  upon  the  shank.     The  necks  of  staved  up  bolts  were 
too  short,  and  the  bolts  revolved  in  the  wood.    It  is  also  desir- 
able that  the  comers  of  the  neck  should  be  full  and  angular, 
80  that  the  bolt  may  remain  firmly  imbedded  in  its  place.. 
The  plaintiffs  invention  resulted  in  making  from  round  iron 
an  angular  necked,  round  stemmed  and  headed  bolt  blank,, 
having  a  neck  of  sufficient  length  to  meet  these  mechanical 
requirements.     He  succeeded  in  making  a  cheap  bolt,  which 
has  gone  into  general  use,  and  the  validity  of  his  patent  haer 
been  substantially  acknowledged  by  the  manufacturers  of  the 
country.     His  mechanism  is  described  in  the  original  specifi- 
cation as  follows :  *'  I  construct  a  pair  of  dies  of  cast  iron  or 
other  metal,  making  the  grooves  therein,  for  a  portion  of  their 
lengths,  of  a  semi-cylindrical  form,  and  the  remaining  portion 
of  an  angular  form.    Each  die  being  provided  with  a  groove 
of  this  character,  will  permit  the  two,  when  placed  together, 
to  present  at  one  end  a  cylindrical  opening  corresponding  in 
diameter  to  that  of  the  cylindrical  bolt  blank,  while  the  open- 
ing at  the  opposite  end,  instead  of  being  cylindrical,  will  be 
square  or  angular,  but  of  similar  sectional  area  to  the  cylin- 
drical end,  so  that,  when  the  two  dies  are  forced  together  upon 
the  bolt  blank,  (which  is  heated  to  a  proper  degree  before 
being  placed  therein,)  that  part  of  the  blank  lying  within  the 
angular  portion  of  the  grooves  will  be  swaged  out,  and  forced 
to  take  the  angular  form  corresponding  to  that  of  the  angular 
portion  of  the  groove,  while  the  part  lying  within  the  cylin- 
drical portion  of  the  groove  will  retain  its  original  shape,  and, 
while  the  bolt  blank  is  held  in  the  dies,  they  form  an  anvil 
upon  which  a  portion  of  the  blank  projecting  from  the  dies, 
at  the  end  containing  the  angular  grooves,  is  upset,,  and  formed 
into  a  head,  by  any  proper  machinery.'' 

It  will  be  understood  that  the  process  of  moulding  or  shap- 
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ing  hot  iron  by  swaging  had  long  been  understood  at  the  date 
of  the  original  patent,  and  that  the  manufacture  of  bolt  blanks 
bj  swaging  or  lateral  compression  was  also  then  known.  Hound 
necked  bolts  from  square  iron  had  been  made  by  swaging,  and 
square  headed  bolts  had  been  made  by  the  same  process,  but 
square  necked  bolts  had  not  been  made  from  round  iron  by 
lateral  compression,  prior  to  the  plaintifPs  invention. 

The  plaintiff,  in  the  first  place,  insists  that  his  inv^ention 
consisted  in  constructing  the  angular  neck  mainly  by  the  oper- 
ation of  swaging,  supplemented  by  the  operation  of  staving 
up,  so  that  the  neck  of  his  bolt  had  all  the  advantages  of  swag- 
ing, in  point  of  length,  and  was  completed  by  the  necessary 
result  of  the  action  of  the  header  in  forming  the  head,  by 
pressing  and  forcing  the  metal  into  the  mould,  and  that  the  in- 
vention resides  in  the  combination  of  these  two  separate  oper- 
ations, which  co-operate  with  each  other  in  forming  the  bolt. 
The  defendants,  while  conceding  the  importance  of  the  inven- 
tion, insist  that  it  consists  in  the  peculiar  character  of  the  dies 
which  are  described  in  the  patent. 

The  main  object  of  the  patentee  was  to  construct  an  angu- 
lar necked  bolt  blank  from  round  iron.  The  blank  was,  of 
course,  to  be  headed,  for  a  head  is  a  necessary  part  of  a  bolt, 
Bnd  it  was  to  be  headed  by  some  kind  of  upsetting  machinery 
theretofore  in  use  ;  but  his  inventive  skill  was  directed  to  the 
construction  of  an  angular  necked  bolt  which  was  to  be  headed 
by  old  mechanism  of  some  sort.  If  the  patentee  had  supposed 
that  the  assistance  which  the  upsetting  operation  furnished  to 
the  swaging  operation,  in  the  formation  of  the  neck,  was  a 
part  of  his  invention,  the  second  reissue  would  naturally  have 
distinctly  pointed  out  this  feature.  The  important  part  of  the 
specification  is  as  follows:  ** According  to  my  invention,  I 
make  an  angular  necked,  round  stemmed,  headed  bolt  blank 
from  a  round  piece  of  iron,  by  first  forming  the  neck  into  an 
angular  shape  in  cross  section  by  lateral  pressure  at  all  sides 
simultaneously,  and  then,  while  the  said  piece  is  firmly  held  in 
proper  position,  forming  its  projecting  end  into  a  protuberant 
head  of  the  desired  contour,  by  upsetting  against  the  dies,  as 
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an  anvil,  by  stiitable  mackinerj,  that  acts  to  upset  the  metal 
against  the  anvil  ends  of  the  closed  dies,  and  form  the  head 
by  a  motion  in  the  line  of  the  axis  of  the  bolt  blank.  *  *  * 
The  operation  of  the  dies  is  as  follows :  A  ronnd  piece  or  rod 
of  metal,  suitably  heated,  is  placed  between  the  open  swaging 
dies,  with  a  sufficient  portion  protruding  at  the  anvil  ends 
thereof  to  form  the  head.     A  lateral  pressure  is  then  brought 
against  the  dies  and  they  are  forced  together,  giving  to  the 
metal  substantially  the  angular  shape  of  the  matrix  foi'med  by 
the  dies.     While  the  metal  remains  thus  held,  the  upsetting 
machinery  drives  the  protuberant  end  of  the  rod  or  piece  lon- 
gitudinally against  the  anvil  ends  of  the  closed  dies,  thereby 
forming  the  bolt  head  by  upsetting  the  metal  against  the  anvil 
cuds  of  the  dies,  which  only  shape  its  under  surface."    It  is 
trne,  that  the  patentee  says  that  the  lateral  pressure  gives  to 
the  metal  ^'substantially  the  angular  shape  of  the  matrix 
formed  by  the  dies,"  but  he  does  not  say  that  the  shape  is  per- 
fected by  the  upsetting  operation,  or  give  any  further  sugges- 
tion that  the  upsetting  machineiy  performs  any  other  office 
than  that  of  shaping  the  head.     Neither  was  there  any  testi- 
mony to  the  effect  that,  after  the  metal  had  been  swaged,  the 
angular  shape  of  the  neck  was  made  more  perfect  and  com- 
plete by  the  upsetting  operation.    It  is  undoubtedly  true,  that 
the  portion  of  the  neck  under  the  head  is  made  more  full  by 
the  upsetting  process,  but  the  angularity  of  the  neck  is  not  in- 
creased thereby ;  and  in  neither  of  the  patents  is  this  f  uUness 
claimed  as  an  improvement,  or  that  the  formation  of  the  neck 
by  the  aid  of  upsetting  is  a  part  of  the  invention.     On  the 
contrary,  the  patentee  says,  in  his  first  reissue,  that  the  full- 
ness is  not  intentional,  but  is  incident  to  the  operation  of  mak- 
ing the  head.    Again,  the  first  two  claims  of  the  patent,  which 
are  the  process  claims,  are  as  follows;  '^1.  The  process,  sub- 
stantially as  hereinbefore  set  forth,  of  fonning  from  a  round 
piece  of  metal  a  headed  bolt  blank  having  an  angular  neck 
and  a  round  stem,  which  process  consists  in  subjecting  a  per- 
son of  the  length  of  the  round  piece  of  metal  to  lateral  swag- 
ing or  compression  on  all  sides  simultaneously^  to  form  th^' 


84  CONNECTICUT. 


Clark  V,  The  Kennedy  Manufactaring  Company. 


angular  neck,  and,  while  the  piece  is  firmly  held  with  the  neck 
portion  inclosed  at  all  sides,  upsetting  the  projecting  end  of 
the  swaged  piece  of  metal,  to  form  the  head  of  the  bolt  blank. 
2.  The  process,  substantially  as  hereinafter  set  forth,  of  form- 
ing the  angular  neck  and  protuberant  head  of  a  bolt,  which 
consists  in  subjecting  a  round  piece  of  metal  to  latpral  swaging 
between  angular  grooved  dies,  the  end  surfaces  of  which  dies, 
when  closed,  form  the  anvil  against  which  the  projecting  end 
of  the  swaged  piece  of  metal  is  upset  and  formed  into  a  head 
by  proper  machinery.''  From  the  language  of  each  of  these 
claims,  it  appears  to  be  manifest,  that  the  formation  of  the 
neck  is  claimed  to  be  effected  by  the  swaging  dies,  before  the 
heading  machiner}'  commences  the  formation  of  the  bead ; 
and  all  that  is  claimed  for  the  heading  machinery  is  the  eom- 
pression  of  the  head  against  the  anvil  ends  of  the  dies. 

It  is  next  contended,  that  the  invention  consisted  in  the 
making  a  new  and  useful  bolt  by  a  process  composed  of  two 
operations — ^the  first,  that  of  lateral  swaging  by  dies  capable 
of  swaging ;  and  the  second,  that  of  upsetting,  to  form  the 
head — and  also  consists  of  a  process  to  produce  the  result  by 
means  of  certain  described  mechanism.  It  is  true,  that  the 
bolt  is  formed  by  both  swaging  the  neck  and  upsetting  the 
head,  and  that  the  patentee  is  entitled  to  claim  the  upsetting 
in  combination  with  the  swaging  operation,  because  these 
operations  in  combination  had  not  existed  in  the  formation  of 
an  angular  necked  and  headed  bolt  from  round  iron.  The 
gist  of  the  invention  and  the  inventive  skill,  however,  con- 
sisted in  making  an  angular  necked  blank  from  round  iron, 
and,  irrespective  of  the  claims  of  the  patent,  and  regardmg 
the  state  of  the  art  in  connection  with  what  was  actually  done 
by  the  patentee,  I  am  of  opinion,  that  his  invention,  or  the 
new  and  useful  method  by  which  he  manufactured  bolts,  con- 
sisted in  the  manner  in  which  he  applied  lateral  compression 
to  the  manufacture  of  an  angular  neck,  and  in  the  manner  in 
which  he  permitted  the  shaping  mechanism  to  become  anvil 
heads  upon  which  the  header  could  operate  to  form  a  hea(^ 
upon  the  bolt.    The  patentee  did  not  discover  that  swaging 
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round  iron  would  form  an  angular  neck,  and  that  upsetting 
would  form  a  head,  and  that  both  operations  would  form  a 
bolt ;  but  he  did  invent,  what  was  previously  unknown,  the 
mechanical  means  by  which  swaging  would  form  an  angular 
neck  from  round  irou,  which  mechanism  could  be  used  in  con- 
nection with  upsetting.  This  opinion  is  confirmed  by  the 
description  which  the  patentee  gives  of  his  invention  in  the 
specification  of  his  reissued  patent,  which  has  been  quoted, 
and  in  which  the  mode  of  operation  is  clearly  described. 

Such  being  the  character  and  extent  of  the  invention,  the 
next  question  is,  as  to  the  construction  which  shall  be  given  to 
the  reissued  patent.  The  first  two  claims,  upon  which  the  con- 
troversy mainly  turns,  have  been  quoted.  The  defendants 
contend  that  these  claims  can  only  be  sustained  by  a  construc- 
tion which  shall  limit  the  process  to  the  use  of  the  specified 
dies,  and  that,  if  the  claims  are  broadly  for  a  process,  irrespect- 
ive of  the  peculiar  mechanism,  the  reissued  patent  is  for  an 
invention  which  was  not  indicated  in  any  part  of  the  original 
patent  or  in  the  drawings  attached  thereto.  The  claim  in  the 
original  patent  is  as  follows :  ^^  The  combination  and  use  of 
metallic  dies  for  the  purpose  of  giving  angular  shape  to  a  por- 
tion of  a  cylindrical  bolt,  by  compression  laterally,  leaving 
the  remaining  portion  of  the  bolt  in  its  original  form,  and 
which  dies,  at  the  same  time,  serve  the  purpose  of  an  anvil, 
upon  which  the  head  of  a  bolt  is  formed,  by  upsetting  a  pro- 
jecting portion  thereof,  substantially  as  set  forth;"  and  the 
plaintiff  insists,  that,  inasmuch  as  the  patentee's  process  in- 
volved both  the  swaging  and  upsetting  operations  and  pos- 
sessed the  advantages  of  each,  the  reissue  was  properly  allowed. 
I  am  of  opinion  that  the  reissue  was  properly  granted,  and 
that  the  patentee  had  a  right  either  to  claim  his  invention  as  a 
process,  within  certain  limitations,  or  as  a  part  of  a  machine. 
But  the  patentee  cannot,  by  obtaining  a  reissue  for  a  process, 
enlarge  his  right  to  a  monopoly  beyond  the  actual  iuvention  ; 
and,  when  it  is  insisted  that  he  invented  a  new  process  of  us- 
ing his  improved  dies  or  any  other  dies,  ^'  which  process  con- 
sisted in  the  combination  of  the  operation  of  swaging  the 
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blank  laterally,  with  the  operation  of  upsetting  the  end  of  the 
bolt  to  form  the  head,"  such  a  proposition  is  broader  than  the 
invention  will  justify.  All  that  can  properly  be  claimed  in 
behaK  of  the  patentee  is,  that  he  has  invented  a  new  way  of 
manufacturing  bolt  blanks  by  the  described  swaging  dies,  to 
be  U3ed  in  connection  with  upsetting  machinery ;  and  his  in* 
vention  may  properly  be  claimed  as  a  method  or  process, 
which  process  consisted  in  the  combination  of  the  operation  of 
swaging  the  blank  laterally  by  the  described  dies,  or  their 
equivalent,  operating  in  substantially  the  same  way,  with  the 
operation  of  upsetting  the  end  of  the  bolt  upon  the  anvil  ends 
of  the  dies,  to  form  the  head.  The  thing  invented  and  pat- 
ented was  not  any  mode  of  swaging  combined  with  upsetting, 
but  it  was  "the  employment  or  specified  means,  or  their 
equivalents,  for  the  accomplishment  of  a  desired  end." 
{Roberts  v.  Dickey^  4  Fisher* s  Patent  Cases^  532.)  By  limit- 
ing thie  first  and  second  claims  of  the  reissued  patent  to  the 
use  substantially  of  the  dies  described  in  the  specification,  or 
their  equivalents,  the  patent  will  not  be  broader  than  the  in- 
vention, and  no  question  can  be  made  that  it  is  not  for  the 
same  matter  which  is  contained  in  the  original  patent.  But 
the  plaintiff  is  not  limited  to  the  exact  form  of  the  dies  which 
is  mentioned  in  the  third  daim.  That  form  is  not  particularly 
relied  upon  in  the  specification  and  is  not  a  material  part  of 
the  mechanism. 

The  remaining  question  is  in  regard  to  infringement.  The 
round  portion  and  the  square  portion  of  the  plaintiff's  dies  are 
of  similar  area,  and,  by  means  of  this  similarity,  the  swaging 
operation  is  performed.  The  form  of  the  defendants'  dies  is 
substantially  like  that  of  the  dies  which  were  previously  used 
to  form  bolts  by  the  upsetting  operation  alone.  One  of  the 
defendant's  dies  is  solid,  the  upper  part  being  Y  shaped  and 
the  lower  part  cylindrical.  The  other  die  is  in  two  separate 
parts,  each  portion  being  the  same  as  the  corresponding  por- 
tion of  the  solid  die.  The  area  of  the  squaring  dies  is  larger 
than  the  area  of  the  round  dies,  so  that  there  can  be  no  lateral 
compression  by  the  angular  dies  until  after  the  intervention 
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of  some  operation  other  than  the  grasping  of  the  iron  by  the 
dies.  If  the  ordinary  round  rod  of  commerce  is  placed  within 
the  dies,  and  the  two  parts  of  the  divided  die  are  placed  upon 
a  line  with  each  other,  and  the  dies  are  brought  together, 
there  will  be  no  swaging.  Swaging  in  this  machine  takes 
place  only  after  the  header  has  begun  to  operate.  Although 
the  fact  that  swaging  does  take  place  was  denied  by  the  de- 
fendants, the  sharp  and  well-defined  comers  of  the  neck  por- 
tion of  the  blank,  and  the  result  of  the  operation,  proves  that 
the  bolts  have  been  swaged.  The  swaging  must  have  been 
been  effected  in  one  of  two  ways.  Sometimes  the  separate 
square  part  of  the  necking  die  is  not  set  in  a  line  with  the 
round  or  griping  portion,  and  the  griping  dies  come  in  posi- 
tion and  are  locked  before  the  squaring  dies  are  locked. 
Meanwhile,  the  header  has  partially  fiUed  the  matrix  with  hot 
iron,  and,  while  the  header  is  within  a  very  short  distance 
from  the  ends  of  the  dies,  the  angular  dies  come  completely 
together  upon  the  iron  which  has  been  pressed  into  the  matrix 
and  complete  the  square  by  lateral  compression.  Again,  when 
the  separate  portions  of  the  die  are  on  a  line,  the  separate  an- 
gular die  is  held  in  its  place  much  less  firmly  than  the  round 
die.  The  round  die  is  held  in  place  by  the  whole  strength  of 
the  frame  of  the  machine,  while  the  angular  die  is  so  weakly 
held  that  it  yields  or  "gives"  a  little  as  the  iron  is  being  up- 
set by  the  header.  Then,  and  before  the  header  has  com- 
pleted its  movement  by  about  one-eighth  of  an  inch,  a  second 
cam  comes  into  action  behind  the,  angular  die,  for  the  purpose 
of  locking  it,  and  forces  the  die  laterally,  whereby  the  swag- 
ing operation  is  performed. 

Is  the  swaging  operation  in  the  two  machines  effected  in 
substantially  the  same  way  t  In  one,  the  iron  is  swaged  in 
dies  which  are  constructed  to  swage,  in  which  the  different 
parts  of  the  dies  are  of  similar  sectional  area.  In  the  other, 
the  angular  neck  is  substantially  made  by  upsetting  the  iron 
into  a  matrix,  and  is  completed  by  swaging.  In  the  plaintiffs 
machine,  the  necks  are  swaged,  and  the  head  is  formed  by  up- 
setting.   In  the  defendants',  the  necks  are  formed  by  upset- 
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ting  and  by  swaging.  Bnt  the  material  difference  is,  that 
the  swaging  is  produced  by  dies  of  a  construction  radically  dif- 
ferent from  the  plaintiff's  dies,  and,  unless  swaging  by  suitable 
dies,  combined  with  upsetting  to  form  a  head,  is  secured  by 
the  plaintiff''s  patent,  it  will  not  be  contended  that  the  defend- 
ants' machine  is  an  infringement. 

The  vital  point  in  the  case  is  in  regard  to  the  extent  of  the 
plaintiff's  invention,  and  the  construction  to  be,  therefore,  given 
to  his  patent.  In  order  to  constitute  infringement,  a  broad 
construction  must  be  placed  upon  the  patent,  so  as  to  include 
any  machine  for  making  bolts  from  round  iron,  in  which  ma- 
chine the  two  operations  of  forming  the  angular  neck  by  dies 
which  will  swage,  and  forming  the  head  by  upsetting,  are 
combined.  Such  a  construction,  I  have  already  said^  is,  in  mj 
opinion,  broader  than  the  actual  invention. 

^^The  general  terms,  and,  sometimes,  special  words,  in 
the  claims,  must  receive  such  a  construction  as  may  enlarge  or 
contract  the  scope  of  the  claim,  so  as  to  uphold  that  invention) 
and  only  that  invention,  which  the  patentee  has  actually  made 
and  described,  where  such  construction  is  not  absolutely  incon- 
sistent with  the  language  of  the  claim."  {Estdbrooh  v.  J9w«- 
lar^  10  Off,  Qaz.  of  Patent  Office,  909.) 

The  bill  is  dismissed,  with  costs. 

Charles  E.  Mitchell  and  Benjamin  F.  Thurston^  for  the 
plaintiff. 


Ch/arles  H.  TngersoU^  for  the  defendants. 
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John  Eelsey 

vs. 
The  Pennsylvania  Eajlroad  Company. 

A  corporation  which  has  appeared  and  answered  generaDy  in  an  action  cannot 
afterward  insist  that  this  Court  never  acquired  jurisdiction  oyer  it  because 
process  was  not  served  upon  it  in  the  District  of  which  it  was  an  inhabitant 
at  the  time  of  seryice. 

An  omission  to  allege  sufficiently,  in  a  complunt,  that  the  defendant  is  a  citi- 
sen  of  a  different  State  from  that  of  the  plaintiff,  is  amendable. 

(Before  Wallaoc,  J.,  Southern  District  of  New  York,  January  4th,  1877.) 

Wallace,  J.  The  defendant  havinj^  appeared  and  an- 
Bwered  generally  in  the  action,  cannot  now  insist  that  this 
Court  never  acquired  jurisdiction  because  process  was  not 
served  upon  it  in  the  District  whereof  it  was  an  inhabitant  at 
the  time  of  service.  Jurisdiction  of  the  person  of  a  defend- 
ant may  be  conferred  by  consent  or  waiver.  Jurisdiction  of 
the  subject-matter  of  the  action  cannot. 

The  case  of  Pomeroy  v.  N.  Y.  <&  If.  ff.  R.  R.  Co.^  (4  Blatchf. 
C.  C.  R.J  120,)  is  not  in  point  here.  In  that  case  the  objec- 
tion was  taken  by  plea.  Under  the  present  system  of  plead- 
ing— that  existing  in  the  State  Coui*ts — I  think  it  would  be 
too  late,  after  a  general  appearance  in  the  action,  for  the  de- 
fendant to  avail  itself  of  the  objection  by  raising  it  by  answer. 
However  that  may  be,  it  is  clearly  too  late  tffter  an  answer 
upon  the  merits. 

The  defect  in  the  complaint,  of  omitting  to  allege  suffi- 
ciently that  the  defendant  is  a  citizen  of  a  different  State 
from  that  of  the  plaintiff  is  amendable,  and  does  not  constitute  a 
sufficient  ground  for  dismissing  the  action,  upon  a  motion  of 
this  kind. 

The  motion  is,  accordingly,  denied. 

Benjamin  F.  Rvssellj  for  the  plaintiff. 
Edmund  R.  Robinson^  for  the  defendant. 
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The  United  Statbs  w.  Oeobgb  Jones. 

On  an  applicatioD  to  a  State  Court  for  the  naturalization  of  a  foreigner,  J.  tes- 
tified, aa  a  witness,  that  he  was  well  acquainted  with  the  applicant.  It  ap- 
peared that  he  was  a  total  stranger  to  the  applicant,  and  volunteered  as  i 
witness :  Held,  that  this  was  sufficient  evidence  to  warrant  a  conyiction  of  J^ 
on  an  indictment  for  perjury,  under  §  6392  of  the  Revised  Statutes. 

(Before  Bknsdiot,  J.,  Southern  District  of  New  York,  January  10th,  1877.) 

This  was  an  indictment,  under  §  5392  of  the  Revised  Stat- 
utes, for  perjury,  in  swearing,  as  a  witness,  upon  an  application 
made  to  a  State  Court  for  the  naturalization  of  a  foreigner. 
After  conviction,  the  defendant  moved  for  a  new  trial,  on  the 
ground  that  there  was  not  sufficient  evidence  to  support  the 
verdict.  The  evidence  showed  that  the  defendant,  at  the  time 
of  an  application  to  the  State  Court  for  the  naturalization  of 
a  foreigner,  testified  before  the  Court,  in  behalf  of  the  appli- 
cant, that  he  was  well  acquainted  with  the  applicant,  and  that 
the  applicant  had  lived  in  the  United  States  for  five  years,  and, 
during  that  period,  had  behaved  as  a  man  of  good  moral  char- 
acter. The  prosecution  showed,  by  the  testimony  of  the  ap- 
plicant himself,  that  he  had  no  acquaintance  witb  the  defend- 
ant, and  that  the  defendant  was  a  total  stranger  to  him.  It 
also  appeared,  that,  at  the  time  the  applicant  appeared  before 
the  Court,  the  defendant  was  loitering  about  the  door  of  the 
Court  room,  having  no  apparent  business  there,  and  that,  with- 
out any  previous  request  or  suggestion  from  the  applicant,  he 
accosted  the  applicant,  and  volunteered  to  be  the  witness  upon 
his  application  to  the  Court. 

Benjamin  B.  Foster^  {Assistant  District  Attorney^  few  the 
United  States. 

Ahram  J.  DUtenhoefer^  for  the  defendant. 

Benedict,  J.  The  testimony  given  by  the  defendant,  that 
he  was  well  acquainted  with  the  applicant,  implied  a  mutual 
acquaintance,  and  was  contradicted  by  the  evidence  of  the  ap- 
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plicant,  that  he  had  never  known  the  defendant.  This  evi- 
dence, coupled  with  the  evidence  as  to  the  circnmstances  under 
which  the  oath  was  made,  and  the  absence  of  any  evidence 
tending  to  show  previous  acquaintance,  was  sufficient  to  war- 
rant the  verdict. 


Thb  Uncted  States  vs.  William  Bttblet. 

B.  regiflieml  as  a  roter,  on  tiie  production  of  a  certificate  of  his  naturalisation, 
wfaich  had  been  issued  by  a  State  Court  without  his  preseoce  in  Court,  and 
without  any  oath  haying  been  taken  by  him.  The  certificate  was  regular  on 
itfl  face.  On  an  indictment  against  B.,  under  §  6426  of  the  Revised  Statutes, 
for  using,  for  the  purpose  of  registering  as  a  Toter,  a  naturalization  certificate, 
knowing  the  same  to  have  been  unlawfully  issued :  Held,  that  the  mere  fact 
that  B.  knew  that  the  certificate  had  been  issued  without  his  presence  in  Court, 
and  without  any  oath  being  taken  by  him,  was  not  sufficient  to  warrant  a  con- 
rietion. 

(Before  Bksikdict,  J.,  Southern  District  of  New  York,  January  12th,  1S77.) 

Thib  was  an  indictment,  nnder  §  5426  of  the  Bevised  Stat- 
utes, for  nsing,  for  the  purpose  of  registering  as  a  voter,  a 
naturalization  certificate,  knowing  the  same  to  have  been  nn- 
lawfollj  issued.  The  evidence  showed  that  the  defendant 
had  registered  as  a  voter,  upon  the  production  of  a  certificate 
of  his  naturalization,  which  certificate  had  been  issued  by  a 
State  Court  without  the  presence  of  the  applicant  in  Court, 
and  without  any  oath  having  been  taken  by  him.  The  certifi- 
cate was,  in  all  respects,  regular  upon  its  face. 

The  Coubt  held,  that  the  mere  fact  that  the  defendant 
knew  that  the  certificate  had  been  issued  without  his  presence 
in  Court,  and  without  any  oath  being  taken  by  him,  was  not 
sufficient  to  warrant  a  conviction. 

Benjamin  B.  Foster y  (Assistant  District  Attorney ,)  for  the 
United  States. 

John  L.  HiUy  for  the  defendant. 
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The  United  States  vs,  James  Anthony. 

An  indictment,  under  §  3296  of  the  Revised  Statntes,  which  charges  a  remoTil 
of  a  certain  quantity  of  "  distilled  spirits  "  on  which  the  tax  had  not  been  paid, 
to  a  place  other  than  the  distillery  warehouse,  is  good. 

(Before  Benkdict,  J.,  Southern  District  of  New  York,  January  16th,  1877.) 

This  was  an  indictment,  under  §  3296  of  the  Revised  Stat- 
utes, and  charged  a  removal  of  a  certain  quantity  of  "  distilled 
spirits/^  on  which  the  tax  had  not  been  paid,  to  a  place  other 
than  the  distillery  warehouse.  The  defendant  demurred  to 
the  indictment,  on  the  ground  that  it  did  not  charge  any 
offence. 

jRoger  M.  Shermariy  {Assistant  Dist/rict  Attorney^  for  the 
United  States. 

Thomas  Harland^  for  the  defendant. 

Benedict,  J.  While,  in  a  strictly  chemical  sense,  the 
terms  "  ethyl  alcohol "  and  "  spirits  of  wine "  are  generic 
terms,  and  the  term  "  distilled  spirits,"  as  defined  by  §  3248, 
when  used  in  that  sense,  would  be  geneinc,  and  not  necessarily 
confined  to  the  product  of  distillation,  still,  the  term  "die- 
tilled  spirits  "  has  also  an  ordinary  and  literal  meaning,  which 
implies  distillation,  and,  when  it  is  used  in  the  latter  sense,  it 
is  confined  to  the  product  of  distillation.  It  is  so  used  in 
§  8296  and  in  this  indictment.  Consequently,  the  indictment 
shows  the  subject-matter  to  be  subject  to  tax,  under  §  3354, 
and  is  good. 
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The  United  States  vs.  Chables  N.  Miller. 

Spirits  consigned  to  M.  srriyed,  snd  he  was  notified,  by  the  carrier,  of  their  ar- 
riral.  He  surrendered  his  bill  of  Udiog,  paid  the  freight,  sold  the  spirits  to 
a  third  party,  and  gave  such  party  an  order  to  receiye  the  spirits,  on  which 
such  party,  the  next  day,  received  the  spirits,  and  remoyed  the  same  to  his 
own  premises^  M.  was  indicted,  under  §  3818  of  the  Reyised  Statutes,  for 
omitting  to  enter  the  spirits  in  his  book,  at  the  time  of  sending  them  out  of 
his  stock  and  possesbion :  ffeld,  that  such  remoyal  of  the  spirits  was  a  re- 
moyal  from  the  stock  and  possession  of  the  defendant,  within  the  meaning  of 
§  8818. 

(Before  Bxuxdict,  J.,  Southern  District  of  New  York,  January  I7th,  1877.) 

This  was  an  indictment,  under  §  3318  of  the  Eevised  Stat- 
utes, against  a  wholesale  liquor  dealer,  for  omitting  to  enter 
certain  spirits  in  his  book,  at  the  time  of  sending  them  out  of 
his  stock  and  possession.  Certain  spirits  consigned  to  the  de- 
fendant, from  the  West,  arrived  in  New  York  on  March  15th, 
and  notice  of  their  arrival  was  given  to  the  defendant  by  the 
carrier.  Thereupon  the  defendant  surrendered  his  bill  of  lad- 
ing, paid  the  freight,  and  sold  the  spirits  to  a  third  party,  send- 
ing the  purchaser  an  order  for  their  delivery  to  him.  On  the 
next  day  the  purchaser  presented  the  order,  and  received  the 
spirits  into  his  possession,  and  removed  the  same  to  his  own 
premises. 

Boger  M.  Sherman^  {Assistant  District  Attorney^  for  the 
United  States. 

Treadwell  CleveUmd^  for  the  defendant. 

.  The  Coubt  held  that  the  removal  of  the  spirits,  under 
the  circumstances  stated,  was  a  removal  from  the  stock  and 
possession  of  the  defendant,  within  the  meaning  of  §  3318. 
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The  Dnitkd  States  Eifle   and   Gabtbidoe   Company   aud 

E.  Bemington  &  Sons 

The  WnrrNKY  Arms  Company  and  others.    In  Equity. 

C.  applied  for  a  patent  in  January,  1859.  The  application  was  rejected  in  Feb- 
ruary, 1859.  No  appeal  was  taken.  In  February,  1860,  the  application  wu 
withdrawn,  and  the  balance  of  the  fee  was  refunded.  In  May,  1868,  G.  filed 
a  new  application,  which  was  rejected  on  the  ground  of  abandonment  This 
decision  was  affirmed  by  the  Commissioner  of  Patents,  and  hia  deciffloa  was 
reversed  by  the  Supreme  Court  of  the  District  of  Columbia.  The  Commit- 
sioner  then  declined  to  issue  the  patent.  After  the  passage  of  the  Patent  Act 
of  July  8th,  1870,  {l^  U,  8,  8iat.  at  Large,  198,)  a  new  application  was  filed, 
and  the  patent  was  issued,  it  being  for  "  improvements  in  breech  loading 
gUDS."  During  the  8  years  from  1860  to  1868,  C.  obtained  22  patents  on  his 
own  application,  9  of  them  relating  to  breech-loading  fire-arms,  and  though, 
during  a  part  of  the  time,  he  was  poor,  and  in  debt,  and  in  ill  health,  be 
prosecuted  his  other  inventions  with  energy.  During  the  same  interral 
patents  were  granted  to  others  embodying  his  inTcntioos:  H^,  that,  ondsr 
§  85  of  said  Act  of  1870,  which  provides  that*  upon  the  hearing  of  the  re- 
newal, provided  for  by  that  section,  of  an  application  before  rejected  or  with- 
drawn, "  abandonment  shall  be  considered  as  a  question  of  fact,*'  the  dedsien 
of  the  Commissioner  on  the  question  of  abandonment  is  not  final,  but  may  be 
reviewed  in  a  suit  brought  on  the  patent ; 

Tliat  no  laches  could  be  imputed  to  C.  after  May,  1868 ; 

That  his  invention  was  abandoned  before  May,  1868. 

The  use  of  an  invention  for  mere  competitive  examination,  experiment  and 
test,  is  not  a  public  use. 

(Before  Shxpii ak,  J.,  Connecticut,  January  22d,  1877.) 

Shipman,  J.  Tills  18  a  bill  in  equity,  to  restrain  the  de- 
fendants from  an  alleged  infringement  of  letters  patent 
granted  to  John  W.  Cochran,  on  May  7th,  1872,  for  "im- 
provements in  breech-loading  gnns."  The  plaintifEs  are  the 
owners  of  tho  patent,  and  E.  Eemington  &  Sons,  for  whoee 
benefit  the  suit  is  brought,  are  the  exclusiye  licensees  there- 
under.   The  answer  of  the  defendants  denies  infringement 
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upon  their  part,  and  also  denies  novelty  of  invention  npon  the 
part  of  the  patentee,  and  alleges  that  the  application  of  the 
said  Cochran  for  a  patent  was  filed  on  May  6th,  1868,  and 
that,  for  more  than  two  years  prior  to  said  date,  the  invention 
had  been  in  pnblic  use  and  sale,  with  the  consent  and  allow- 
ance of  said  Oochran,  and  that,  prior  to  the  said  date,  the  in- 
vention had  been  abandoned  to  the  public. 

Mr.  Cochran's  application  for  a  patent  was  made  on  the 
nth  of  January,  1859,  and  was  rejected  February  8th,  1859. 
No  appeal  was  taken  from  the  original  rejection  by  the  pri- 
mary examiner,  and,  on  February  20th,  1860,  the  application 
was  withdrawn,  and  twenty  dollars,  the  balance  of  the  Patent 
Office  fee,  was  refunded  to  the  applicant.     On  May  6th,  1868, 
Mr.  Cochran  filed  a  new  application,  which  was  rejected  upon 
the  ground  of  abandonment.    The  decision  of  the  board  of 
examiners  was  affirmed  by  Mr.  Fisher,  who  was  then  Commis- 
sioner, whose  decision  was  reversed  by  the  Supreme  Court  for 
the  District  of  Columbia.    The  Commissioner  then  declined 
to  issue  the  patent,  but,  after  the  passage  of  the  Patent  Act ' 
of  July  8th,  1870,  (16  IT.  S.  Stat,  at  Large^  198,)  a  new  ap- 
plication was  filed,  and  the  patent  was  issued  by  the  successor 
of  Mr.  Fisher.    During  the  interval  of  eight  years  between 
the  first  rejection  and  the  second  application,  Cochran  ob- 
tained twenty-two  different  patents  upon  his  own  application, 
nine  of  which  patents  relate  especially  to  breech-loading  fire- 
arms.   He  was  constantly  occupied  after  1859,  and  especially 
daring  the  war  of  the  rebellion,  in  endeavors  to  perfect  and 
to  bring  to  the  favorable  notice  of  the  War  Department  and 
of  the  public,  his  inventions  other  than  the  one  which  is  now 
in  controversy.    He  sold,  id  the  year  1865,  an  English  patent 
for  another  breech-loading  fire-arm,  for  the  sum  of  $18,000, 
(of  which  sum  $5,000  was  spent  in  making  models  and  pro- 
curing foreign  patents,)  and  went  to  England,  on  two  occa* 
sions,  for  the   purpose  of   introducing  that  weapon  to  the 
foreign  market.    He  was,  during  a  portion  of  this  interval, 
very  poor,  in  debt,  and  in  ill  health,  and  his  habits  were  irreg^ 
ular,  but  he  was  prosecuting  his  other  inventions  with  con-* 
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stancy  and  energy.  There  is  no  evidence  that  any  arm  em- 
bodying the  invention  in  controversy  was  ever  constructed  by 
Mr.  Cochran,  or  by  any  person  on  his  behalf.  Neither  is  there 
any  evidence  that  he  ever  sought  means  to  renew  his  applica- 
tion,  or  that  he  said  or  did  anything  which  indicated  his  idea 
that  this  invention  was  to  be  pressed,  or  was  to  be  or  become 
available  to  him.  On  the  contrary,  he  apparently  acquiesced 
in  the  action  of  the  Patent  Office,  and  entirely  turned  his  a^ 
tention  to  other  inventions.  He  died  on  January  2d,  1873. 
Patents  were  granted  to  James  Stillman  in  1865,  and  also  to 
Laidley  &  Emory  in  1866,  for  improvements  in  fire-arms, 
which  are  embodied  in  the  gun  of  the  defendants,  and  con- 
stitute its  peculiar  features.  It  was  said  by  Commissioner 
Fisher,  in  his  opinion  upon  the  second  application,  that  the 
primary  examiner  reported  that  the  devices  mentioned  in  the 
first  and  second  claims  of  Cochran's  specification  were  found 
in  eighteen  patents  which  had  been  granted  between  1860  and 
1868.  I  have  no  means  of  verifying  the  truth  of  this  state- 
ment. ' 

'As  I  think  that  the  principal  question  in  the  case  is  in  re- 
gard to  the  validity  of  the  Cochran  patent  by  reason  of  aban- 
donment, or  by  reason  of  laches  and  want  of  diligence  in 
procuring  the  patent,  to  the  injury  of  the  intervening  equities 
of  other  inventors  and  patentees,  I  do  not  enter  into  the 
question  of  novelty,  but  assume  that  Cochran's  invention  was 
not  anticipated  by  the  persons  named  in  the  answer ;  and 
also  assume,  what  was  not  seriously  denied,  that  the  Whitney 
gun  contains,  in  substance,  the  Cochran  invention. 

The  second  application,  which  was  rejected  in  1869,  was 
renewed  after  the  passage  of  the  Patent  Act  of  July  8th, 
1870,  (16  U.  S.  Stat  at  Large,  198.)  The  35th  section  of  this 
Act  provided,  that,  "  when  an  application  for  a  patent  has 
been  rejected  or  withdrawn  prior  to  the  passage  of  this  Act, 
the  applicant  shall  have  six  months  from  the  date  of  such 
passage  to  renew  his  application,  or  to  file  a  new  one ;  and,  if 
he  omit  to  do  either,  his  application  shall  be  held  to  hare 
been  abandoned.    Upon  the  hearing  of  such  renewed  applica- 
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tions,  abandonment  fihall  be  considered  as  a  question  of  fact." 
Prior  to  the  passage  of  this  Act,  the  practice  of  the  Patent 
Office  in  regard  to  the  granting  of  renewed  applications  for 
patents,  after  the  lapse  of  years  from  the  date  of  their  previ- 
ous rejection  or  withdrawal,  was  not  uniform.     It  had  been 
held  that  the  withdrawal  of  an  application,  and  the  neglect  to 
prosecute  it  within  a  reasonable  time,  was  an  abandonment  of 
the  invention.     The  contrary  had  been  held   both  by  the 
Patent  Office  and  the  Courts.     Inventors,  whose  applications 
had  been  rejected,  were  desirous  of  renewing  them,  and  it  was 
proper  both  that  some  limitation  should  be  placed  upon  the 
time  within  which  the  new  applications  should  be  made,  and 
that  some  stable  principle  should  be  adopted  in  regard  to  the 
question  of   abandonment.      The  section  provided  that  this 
question  should  be  regarded  as  a  matter  of  fact,  that  lapse  of 
time  should  not  of  itself  be  conclusive  evidence  of  abandon- 
ment, but  that  the  decision  of  each  case  should  depend  upon 
its  peculiar  circumstances,  as  a  question  of  fact,  and  not  of 
law. 

Both  parties,  while  uniting  in  this  construction  of  the  35th 
section,  differ  materially  in  the  effect  to  be  given  to  the  decis- 
ion of  the  Commissioner  upon  a  renewed  application,  which 
was  made  subsequent  to  the  passage  of  the  Act.  The  plaint- 
iffs contend  that  this  decision  is  conclusive  upon  the  question 
of  abandonment,  and  is  not  open  to  review  collaterally,  while 
the  defendants  insist  that  a  patent  granted  upon  a  renewed  ap- 
plication is  still  open  to  the  same  attacks  which  can  be  made 
upon  any  other  patent. 

The  decision  of  the  Commissioner  in  regard  to  the  ques- 
tions which  have  been  committed  to  his  exclusive  jurisdiction 
are  final.  His  decision  is  conclusive  in  regard  to  the  sufficiency 
and  competency  of  the  formal  acts  and  proofs  which  the  stat- 
ute provides  shall  bo  a  prerequisite  to  the  issuing  of  a  patent. 
He  is,  moreover,  made  the  tribunal  which  is  to  decide  both  in 
regard  to  the  existence  of  those  facts  upon  which  a  reissue  is 
to  be  granted,  and  upon  which  an  extension  of  patents  issued 
prior  to  March  2d,  1861,  is  to  be  made.    By  the  32d  section 
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of  the  Act  of  1870,  he  is  to  judge  of  the  sufficiency  of  the 
reasons  for  delay,  exceeding  two  years,  in  prosecuting  applica- 
tions which  shall  be  thereafter  made.  Upon  these  three  sab- 
jects  which  are  submitted  to  him,  his  decision  is  conclusive. 
The  statute  also  provides,  (§  24,)  that  an  inventor  of  an  im- 
provement not  known  or  used  by  others  in  this  country,  and 
not  patented,  or  described  in  any  printed  publication,  in  this 
or  any  foreign  country,  before  his  invention,  and  not  in  public 
use  or  on  sale,  for  more  than  two  years  prior  to  the  application, 
unless  the  same  is  proved  to  have  been  abandoned,  may  obtain 
a  patent  therefor;  and  (§  61,)  that,  in  an  action  for  an  infnnge- 
ment,  or  a  suit  in  equity  for  relief  against  infringement,  the 
defence  of  abandonment  may  be  pleaded.  The  granting  of  a 
patent  is  prima  fade^  but  not  conclusive,  evidence  that  the 
right  to  the  invention  had  not  been  surrendered  to  the  public. 
I  am  of  opinion  that  the  decision  of  the  Commissioner  in  re- 
gard to  abandonment,  upon  renewed  applications  which  were 
made  under  the  35th  section,  has  no  higher  authority  or  more 
enlarged  scope  than  his  decision  upon  the  same  question  upon 
an  original  application,  and  that  all  the  defences  which  the 
statute  authorizes,  may  be  made  as  well  in  respect  to  patents 
granted  upon  applications  renewed  after  the  Act  of  1870,  as 
in  respect  to  those  issued  upon  original  applications.  The 
question  is,  simply,  whether  the  35th  section  gave  the  Com- 
missioner the  exclusive  jurisdiction  vehich  is  conferred  npon 
him  in  the  cases  which  have  been  mentioned.  His  decision 
upon  a  renewed  application,  prior  to  the  Act  of  1870,  had  no 
conclusive  effect.  The  provision,  that  "  abandonment  shall  be 
considered  as  a  question  of  fact,"  when  it  is  admitted  that  the 
object  of  the  provision  was  primarily  to  make  a  distinction 
between  questions  of  law  and  of  fact,  hardly  confers  upon  the 
Commissioner  an  exclusiveness  of  jurisdiction  which  he  did 
not  previously  have,  and  which  he  has  .not  since  had  upon  any 
6ther  class  of  applications. 

The  question  of  abandonment  being,  then,  one  of  fact  and 
now  open  to  examination,  it  is  plain  that  no  laches  can  be  im- 
puted to  Cochran  after  May  6th,  1868,  and  that  the  considera- 
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tion  of  the  question  is  confined  to  the  eight  years  subsequent 
to  hid  withdrawal  of  the  first  application.     It  is  also  true,  that 
lapse  of  time^^r  ee^  constitutes  no  abandonment,  and  that 
upon  the  defendants  rests  the  burden  of  clearly  establishing,  by 
affirmative  evidence,  a  positive  and  actual  abandonment,  or 
such  laches  as  clearly  to  indicate  an  intent  to  abandon.    It 
may  be  also  considered  as  true,  that  the  original  application  is 
oonclnsive  evidence  that,  at  its  date,  the  inventor  did  not  in- 
tend to  give  his  invention  to  the  public,  but  it  is  not  conclu'^ 
sive  evidence  that  he  did  not  subsequently  conceive  such  in- 
tention, or  that  he  was  not  subsequently  guilty  of  such  neglect 
in  obtaining  a  patent,  that  he  ought  not  to  have  a  monopoly 
to  interfere  with  the  equities  of  those  who  did  anticipate  him 
in  giving  the  public  the  benefit  of  their  inventive  skill  and 
labor. 

In  considering  this  question  of  fact,  the  Court  is  deprived 
of  aid  from  the  testimony  of  the  inventor,  who  died  in  1873. 
There  is,  also,  an  absence  of  the  usual  evidence  from  the  de- 
clarations or  the  acts  of  the  inventor  in  regard  to  his  invention ; 
and  the  Court  has,  therefore,  to  consider  only  the  evidence 
which  the  undisputed  facts  on  the  one  side  or  ilie' other  dis- 
close, and  the  inferences  from  those  facts.    The  application 
was  withdrawn  in  1860,  and  was  not  renewed  until  eight  years 
had  elapsed.    In  the  meantime,  Mr.  Cochran's  attention  was 
directed  to  other  kindred  inventions,  and  to  inventions  of  car- 
tridges, shot  and  shell,  for  which  he  solicited  and  obtained 
twenty- two  patents  in  this  country.     From  his  letters,  which 
tell,  also,  a  sad  story  of  poverty,  it  appears   that  his  mind 
was  constantly  engaged  in  these  various  patents,  and  his  ener- 
gies were  constantly  directed  to  their  development.     If  it 
could  be  shown  that  his  poverty  was  a  reason  for  his  not  re- 
newing and  pressing  an  application  for  this  particular  inven- 
tion, such  testimony  would  tend  greatly  to  dispel  the  idea  of 
laches;  but  poverty  did  not  deter  him  from  entering  into  the 
necessary  expenses  which  his  other  patents  required,  and  from 
devoting  himself  eneigetically  to  obtain  a  recognition  of  their 
merits  from  the  Government  and  from  the  public.    His  wanit 
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of  means  was  not,  apparently,  the  canse  of  his  not  seeking  to 
place  the  invention  in  its  present  position.  He  was  absorbed 
in  the  attainment  of  success  in  the  enterprises  which  occapied 
his  mind,  to  the  exclusion  of  this  invention,  which  he  did  not 
regard  as  of  much  value  as  the  others..  In  the  meantime,  dnr- 
ing  the  war  of  the  rebellion,  inventive  skill  was  greatlj  stimQ- 
lated  in  regard  to  the  perfection  of  breech-loading  fire-arms, 
and  the  attention  of  other  inventors  than  Cochran  became  en- 
gaged in  the  same  line  of  thought  and  experiment  which  he 
had  originally  entered  upon.  In  brief,  the  case  shows  that 
Cochran  made  an  invention,  and  an  application  to  the  Patent 
Office,  which,  upon  its  rejection,  he  voluntarily  withdrew,  and 
for  eight  years  neglected  to  renew,  while  he  devoted  himeelf 
to  other  inventions.  He  could  have  obtained  a  patent  for  this 
improvement,  or  he  could,  at  least,  have  kept  his  appUcation 
in  the  Office.  Meanwhile,  his  invention  is  patented  by  others, 
and  is  finally  introduced  to  the  public  in  the  year  1867,  by  the 
present  licensees,  when  Mr.  Cochran  presents  it  again  to  the 
Patent  Office..  The  new  petition  did  not,  of  itself,  sever  the 
second  application  from  the  first.  (Smith  v.  Dental  Vulcanite 
Co.y  3  OttOy  486.)  But  the  acts  and  conduct  of  Mr.  Cochran 
show  that  the  proceedings  to  obtain  a  patent,  which  were  origi- 
nally undertaken  in  1859,  had  been  abandoned,  and  that  there 
was  no  apparent  intent,  at  the  time  of  the  withdrawal,  to  file  a 
new  petition,  but  there  was  an  acquiescence  in  the  decision  of 
the  Patent  Office.  There  was  no  continuity  in  the  two  appli- 
cations. 

The  case  presents  very  difi^erent  circumstances  from  those 
which  are  disclosed  in  Smith  v.  Dental  Vulcanite  Co.<t  in 
which  case  the  original  application  was  never  withdrawn,  bat, 
from  the  date  of  the  third  rejection,  in  February,  1856,  until 
March,  1864,  when  the  successful  petition  was  again  presented, 
it  is  found  that  the  inventor  did  not  remit  his  efforts,  but  did 
everything  in  his  power  to  obtain  a  patent,  and  no  act  amounted 
to  an  acquiescence  in  the  rejection.  In  this  case  there  was 
,a  withdrawal  of  the  first  application,  the  efforts  to  obtain  a 
patent  were  remitted,  nothing  was  done  towards  that  end, 
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there  wafi  an  apparent  acquiescence  in  the  rejection,  there  was 
a  devotion  of  the  thonghts  and  energies  of  the  inrentor  to 
other  pnrsnits,  a  cessation  of  active  interest  in' the  invention, 
and  a  relinquishment  of  any  attempt  to  perfect  his  title  thereto. 
A  person  "  may  forfeit  his  rights  as  an  inventor  by  a  wil- 
ful or  ne^gent  postponement  of  his  claims,  or  by  an  attempt 
to  withhold  the  benefit  of  his  improvement  from  the  public 
until  a  similar  or  the  same  improvement  should  have  been 
made  and  introduced  by  others."     {Kendall  v.  Winsor^  21 
Howard,  322.)    If  there  was  no  purpose  on  the  part  of  Coch- 
ran to  withhold  his  improvement  from  the  public,  there  was  a 
negligent  postponement  of  his  claims  until  after  other  invent- 
ors had  acquired  equities,  which  it  seems  unjust  to  destroy. 
The  language  of  Judge  Woodruff  in  Consolidated  Fruit  Jar 
Co.  V.  Wright,  (12  BUtchf.  C.  C.  R.y  149,)  though  not  neces- 
sary to  the  decision  of  that  case,  is  just  and  is  pertinent  to  the 
facts  which  are  here  disclosed :    ''  If  an  inventor,  without  sub- 
stantial reason  or  excuse,  abandons  the  use  of  his  invention, 
and  for  nine  years  sleeps  on  his  rights,  and  in  the  meantime, 
others,  in  good  faith,  employ  their  industry,  skill  and  money 
in  producing  the  same  thing,  and  give  the  public  the  benefit 
thereof,  putting  it  into  extensive  use  and  on  sale,  such  a  state 
of  facts  not  only  warrants  the  inference  of  abandonment  by 
the  first  inventor,  but  it  also  creates,  as  between  him  and  the 
others,  the  same  equity  as  would  arise  if  such  others  had  gone 
further  and  taken  out  a  patent.     Whether  the  device  be  pat- 
ented, or  has  ^  gone  into  use  without  a  patent,'  should  make 
no  difference.   {KendaU  v.  Winsor^  21  How,^  822.)    This  is  not 
because  lapse  of  time,  per  se,  deprives  an  inventor  of  his 
right,  but  because  the  circumstances  giving  character  to  the 
delay  indicate  abandonment ;  and,  also,  because  the  intervening 
rights  of  others  make  it  inequitable  that  he  should  thereafter 
be  permitted  to  assert  any  such  exclusive  title  to  the  inven- 
tion."   To  the  same  effect  is  the  case  of  Marsh  v.  Sayles,  (5 
Fisher^s  Patent  Cases^  610.) 

I  find  no  adequate  evidence  of  public  use  by  any  one  for 
two  years  preceding  the  date  of  the  final  application.    Even  if 
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one  of  the  guns,  which  was  presented  for  competitive  ezamioa- 
tion  by  the  Board  of  Annj  Officers  at  Sprin^eld^  in  the  jear 
1865,  embodied  the  Cochran  invention,  it  does  not  appear 
to  me  that  the  submitting  of  an  invention  to  the  test  of  exam- 
ination by  experts,  in  competition  with  other  inventions,  is  the 
public  use  to  which  the  statute  refers.  A  use  for  the  mere 
purpose  of  competitive  examination,  experiment  and  test,  is 
not  a  public  use. 

Let  a  decree  be  entered  dismissing  the  bilL 

Fi^ederic  S.  BeUa  and  Oeorge  Qiffcrdj  for  the  plainti& 

Benjamin  F.  TkarHan^  for  the  defendants. 


James  H.  Beabdslet 


V9. 

John  M.  LmELL  and  Russell  W.  Chaob, 

Id  ad  actioD  at  law  Id  a  Federal  Court  in  New  York,  a  defeodant  cannot,  before 
the  trial,  be  ezamined  as  a  witoeas  for  the  plaintiflf  ont  of  Court,  althoiJigb 
such  examination  is  provided  for  by  the  statute  of  New  York,  in  suits  in  tbe 
Courts  of  New  York. 

The  whole  subject  of  oral  testimony  Id  aotions  at  common  law  in  the  Courts  of 
the  tJnited  States  is  reflated  by  the  statutes  of  the  United  States.  Under 
the  provisions  of  those  statutes,  the  examination  of  an  adverse  party,  as  * 
witness,  before  trial,  in  a  common  law  suit,  cannot  be  had;  and  there  is  noth- 
ing in  section  914  of  the  Revised  Statutes  of  the  United  States,  which  pro- 
vides for  the  conformity  of  the  practice  of  the  Federal  Courts,  in  common 
law  suits,  to  that  of  the  State  Courts,  that  supersedes  those  provisions. 

(Before  Bultcbvoed,  J.,  Southern  District  of  New  York,  January  25th,  1877.) 

Blatchfosd,  J.  This  is  an  action  at  law  to  recover  dam- 
ages for  the  infringement  of  letters  patent.  It  is  at  issue  and 
readj  for  trial    The  plaintiff  now  presents  to  the  Court  his 
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affidaTit,  setting  forth  that  the  testimony  of  the  defendant 
Littell  is  material  and  necessary  for  the  plaintiff  upon  the 
qaeations  of  the  kind  and  description  of  the  machine  used  by 
the  defendants,  and  claimed  to  be  an  infringement  of  the 
plaintiff's  patent,  ^^  the  amount  which  he  has  used  the  same/' 
and  the  profits  resulting  from  such  use ;  that  these  matters 
are  peculiarly  within  the  knowledge  of  said  defendant,  and 
cannot  well  be  proved  except  by  his  testimony ;  and  that  it  is 
necessary  to  take  his  examination  before  the  trial,  in  order 
that  the  plaintiff  may  properly  prepare  for  the  trial.  On  this 
aflSdavit  an  application  is  made  for  an  order  that  the  defend- 
ant appear  for  examination  as  a  witness  before  the  trial. 

Section  389  of  chapter  6  of  the  Code  of  Procedure  of  the 
State  of  New  York,  provides  as  follows :  "  No  action  to  ob- 
tain discovery  under  oath,  in  aid  of  the  prosecution  or  defence 
of  another  action,  shall  be  allowed,  nor  shall  any  examination 
of  a  party  be  had,  on  behalf  of  the  adverse  party,  except  in 
the  manner  prescribed  by  this  chapter."  Section  390  provides 
as  follows :  "  A  party  to  an  action  may  be  examined  as  a  wit- 
ness, at  the  instance  of  the  adverse  party,  or  of  any  one  of 
several  adverse  parties,  and  for  that  purpose  may  be  com- 
pelled, in  the  same  manner,  and  subject  to  the  same  rules  of 
examination,  as  any  other  witness,  to  testify,  either  at  the 
trial,  or  conditionally,  or  upon  commission."  Section  391 
provides  as  follows :  ^'  The  examination,  instead  of  being  had 
at  the  trial,  as  provided  in  the  last  section,  may  be  had  at  any 
time  before  the  trial,  at  the  option  of  the  party  claiming  it, 
before  a  judge  of  the  Court,  or  a  county  judge,  on  a  previous 
notice  to  the  party  to  be  examined,  and  any  other  adverse 
party,  of  at  least  five  days,  unless,  for  good  cause  shown,  the 
jadge  order  otherwise.  But  the  party  to  be  examined  shall 
not  be  compelled  to  attend  in  any  other  county  than  that  of 
his  residence,  or  where  he  may  be  served  with  a  summons  for 
his  attendance."  It  is  provided  by  section  914  of  the  Revised 
Statutes  of  the  United  States,  that  ^^  the  practice,  pleadings 
and  forms  and  modes  of  proceeding  in  civil  actions,  other  than 
equity  and   Admiralty  causes,  in  the  Circuit  and  District 
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Courts,  shall  conform,  as  near  as  may  be,  to  the  practice, 
pleadiogs  and  forms  and  modes  of  proceeding  existing  at  the 
time  in  like  causes  in  the  Courts  of  record  of  the  State  within 
which  such  Circuit  or  District  Courts  are  held,  any  rule  of 
Court  to  the  contrary  notwithstanding.'^ 

The  application  now  made  is  founded  on  the  view  that  the 
practice  of  examining  an  adverse  party  before  the  trial,  as  a 
witness,  in  a  suit  at  law,  has  become  the  practice  of  this  Court 
by  virtue  of  the  above  section  914.    This  is  not  a  correct  view. 

Section  861  of  the  Revised  Statutes  provides  that  "  the 
mode  of  proof  in  the  trial  of  actions  at  common  law  shall  be 
by  oral  testimony  and  examination  of  witnesses  in  open  Coort^ 
except  as  hereinafter  provided."  There  is  nothing  in  the 
Constitution  or  statutes  of  the  United  States  which  sanctions 
any  other  mode  of  trial,  in  a  common  law  action,  than  a  trial  by 
a  jury,  in  the  presence  of  the  Court,  unless  such  a  trial  is 
waived.  Therefore,  when  the  statute  speaks  of  the  examina- 
tion of  witnesses  in  open  Court,  in  the  trial  of  an  action  at 
common  law,  it  means  the  examination  of  witnesses  in  the 
presence  of  the  Court  and  the  jury,  at  the  trial,  and  not  before 
the  trial.  But,  as  some  witnesses  might  be  out  of  the  juris- 
diction of  the  Court,  or  would  probably  be  absent  from  such 
jurisdiction  at  the  time  of  trial,  provision  was  to  be  made  for 
such  cases.  Hence  the  words,  in  section  861,  "  except  as  here- 
inafter provided."  In  pursuance  of  this  view,  section  863 
makes  provision  for  taking  by  deposition,  de  bene  esse,  before 
trial,  by  certain  specified  officers,  out  of  Court,  the  testi- 
mony of  witnesses  who,  though  within  the  United  States,  are 
beyond  the  reach  of  a  suhpcena,  or  who  are  bound  on  a  voyage 
to  sea,  or  who  are  about  to  go,  before  the  trial,  out  of  the 
United  States,  or  who  are  about  to  go,  before  the  trial,  to 
some  place  within  the  United  States  which  is  beyond  the  reach 
of  a  stcbpoBna,  or  who  are  ancient  and  infirm.  Section  866 
makes  provision  for  taking  depositions  under  a  dedinms  po- 
testatemy  "  according  to  common  usage,"  that  is,  by  commis- 
sion, and  for  taking  depositions  in  perpetuam  rei  memariam. 
Sections  882  and  following  sections  provide  for  documentary 
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evidence.  These  are  all  the  statutory  provisions  enacted  by 
the  United  States  on  the  subject ;  and  it  is  quite  clear  that 
they  cover  the  whole  subject  of  oral  testimony,  in  actions  at 
common  law,  in  the  Courts  of  the  United  States.  There  is 
nothino;  in  section  914  which  supersedes  them ;  and,  under 
them,  tbe  examination  of  an  adverse  party  as  a  witness,  before 
trial,  in  a  common  law  suit,  cannot  be  had. 

It  may  well  be  doubted  whether  there  is  anything  in  sec- 
tion 914  which  applies  to  the  subject  of  the  evidence  of  wit- 
nesses, either  as  to  its  character  or  competency,  or  the  mode 
of  taking  it.  The  expression  "  practice,  pleadings,  and  forms 
and  modes  of  proceeding,"  is  well  satisfied  without  including 
in  it  the  subject  of  evidence.  At  all  events,  it  cannot  be  re- 
garded as  covering  matters  connected  with  the  subject  of  the 
evidence  of  witnesses,  which  are  regulated  by  specific  provi- 
sions of  law  found  in  the  same  title  of  the  same  statute. 

In  the  case  of  The  Indianapolia  <&  St.  Louis  E.  R,  Co.  v. 
Horsf,,  (3  OUOj  291,)  the  Supreme  Court  of  the  United  States, 
in  commenting  on  section  914,  say  that  the  language  of  that 
section,  that  the  conformity  mentioned  in  it  is  to  be  "  as  near 
as  may  be,"  means,  '^  not  as  near  as  may  hejH)88iile^  or  as  near 
as  may  be  practicable;  "  that  the  indefiniteness  of  the  expres- 
sion devolves  upon  the  Federal  Court  the  duty  of  construing 
and  applying  the  provision  in  each  case,  and  gives  to  the  Court 
the  power  to  reject  any  subordinate  provision  in  a  State  stat- 
ute, which,  in  its  judgment,  would  unwisely  encumber  the 
administration  of  the  law,  or  tend  to  defeat  the  ends  of  justice, 
in  the  Federal  Court ;  and  that,  while  section  914  is,  to  a  large 
extent,  mandatory,  it  is  also,  to  some  extent,  only  directory 
and  advisory.  In  the  spirit  of  that  language,  it  may  be  ob- 
served, that  section  389  of  the  Code  of  Procedure  of  New 
York  abolishes  an  action  to  obtain  discovery  under  oath,  in  aid 
of  the  prosecution  or  defence  of  another  action,  and  then  sec- 
tion 391  allows  an  examination  of  an  adverse  party  as  a  wit- 
ness before  trial,  evidently  as  a  substitute  for  a  discovery  be- 
fore trial,  in  an  ancillary  action.  But,  a  suit  in  equity,  to  ob- 
tain a  discovery  under  oath,  in  aid  of  the  prosecution  or  defence 
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of  a  suit  at  law,  is  not  abolished  in  the  Courts  of  the  United 
States.  The  distinction  between  suits  in  equity  and  actions 
at  common  law  exists  in  the  Courts  of  the  United  State& 
Such  distinction  is  recognized  by  the  Constitution,  and  cannot 
be  abolished  by  Congress,  It  is  also  recognized  in  section  914. 
Therefore,  one  of  the  reasons  for  the  practice,  in  the  Courts  of 
the  State  of  New  York,  of  examining  an  adverse  party  as  a 
witness  before  trial,  in  a  suit  at  law,  does  not  exist  in  respect 
to  the  Federal  Courts. 

It  is  also  worthy  of  consideration,  that  section  391  of  the 
Code  of  Procedure  of  New  York  provides  that  the  party  to 
be  examined  shall  be  examined  before  a  judge  of  the  Court  or 
a  county  judge,  and  shall  not  be  compelled  to  attend  in  anj 
other  county  than  that  of  his  residence,  or  where  he  may  be 
served  with  a  summons  for  his  attendance.  The  examination, 
if  allowed  in  the  Federal  Court,  must  take  place  before  a  judge 
of  the  Court.  There  is  no  alternative  officer,  to  take  the  place 
of  the  county  judge.  If  the  party  cannot  be  compelled  to  go 
out  of  the  county  where  he  resides,  the  benefit  of  the  provis- 
ion would  practically  be  confined  to  suits  pending  in  the 
counties  where  the  Federal  judges  should  happen  to  reside  or 
to  be  present,  unless  the  party  to  be  examined  could  inciden- 
tally be  found  in  such  county.  There  would  be  no  uniformity 
in  such  a  provision,  and  such  a  practice  could  hardly  be  said, 
as  a  general  practice,  to  conform  ^^  as  near  as  may  be  "  to  the 
State  practice. 

Moreover,  in  view  of  the  limited  judicial  force  in  the 
Courts  of  this  District  in  comparison  with  the  amount  of  the 
business  pending  in  those  Courts,  and  of  the  fact  that  the  ex- 
amination, if  had,  must  take  place  before  a  judge  of  the  Court, 
it  is  quite  dear  that  an  allowance  of  the  practice  would  ^^  un- 
wisely encumber  the  administration  of  the  law,''  especially  in 
view  of  the  fact  that  a  party  may,  at  the  trial,  be  called  as  a 
witness  by  the  adverse  party,  in  a  suit  at  law,  and  may,  if  a 
case  exists  under  section  863,  be  examined  as  a  witness,  before 
trial,  on  behalf  of  the  adverse  party,  by  deposition  de  bene  esse. 
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The  applicatioD  is  refused;  and  I  am  authorized  to  saj 
that  the  Circuit  Judge  concurs  in  the  foregoing  views. 


Walter  S.  Logan^  for  the  application. 


Mart  L.  Gridlet 


V9, 


The  Northwestern  Mutual  Life  Inburancr  Company. 

Thia  qDestion  was  pot  to  the  applicant  for  a  policy  of  insurance  in  a  life  insur- 
ance company :  "  Hare  the  person's  parents,  uncles,  aunts,  brothers  or  sisters 
been  afflicted  with  consumption,  scrofula,  insanity,  epilepsy,  disease  of  the 
heart,  or  any  other  hereditary  disease?"    He  answered,  "No,  except  one 
brother  temporarily  insane  six  years  since ;  causes,  domestic  and  financial 
trouble,  followed  by  hard  drinking  and  excessive  use  of  opium  and  morphioe. 
RecoTery  followed  reformed  habits.    No  hereditary  taint  of  any  kind  in  fam- 
ily, on  either  side  of  house,  to  my  knowledge."    The  policy  haying  been 
afterwards  issued,  in  a  suit  brought  on  it  the  defendant  proved  the  temporary 
insanity  of  an  uncle  of  the  applicant,  but  there  was  no  evidence  of  any  here- 
ditary insanity  in  the  famUy  of  the  applicant :  Htli,  thaX  the  question  put  to 
the  applicant  was  only  an  inquiry  whether  any  of  the  diseases  mentioned  in 
it  had  appeared  among  the  relatives  of  the  applicant  in  the  form  of  an  hered- 
itary disease;  that  the  appUcant  understood  it  in  that  sense;  and  that  the 
answer  was  true. 

(Before  Bknsdiot,  J.,  Eastern  Dbtrict  of  New  York,  January  27th»  1871) 

Benedict,  J.  This  is  a  motion  for  a  new  trial.  The  action 
is  brought  upon  a  policy  of  iDsorance,  issued  by  the  defendant 
upon  the  life  of  Fayette  K  Gridley.  The  question  of  law 
presented  is  as  tp  the  proper  construction  to  be  put  upon  a 
question  contained  in  the  application  for  the  policy,  and  on 
the  answer  ^ven  thereto  by  the  applicant.  The  question  is  as 
follows :  ^  Haye  the  person's  parents,  uncles,  aunts,  brothers, 
or  sisters  been  afflicted  with  consumption,  scrofula,  insanity, 
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epilepsy,  disease  of  the  heart,  or  any  other  hereditary  disease  ?" 
The  answer  given  is  as  follows:  "No,  except  one  brother 
temporarily  insane  six  years  since ;  causes  domestic  and  finan- 
cial trouble,  followed  by  hard  drinking,  and  excessive  use  of 
opium  and  morphine.  Recovery  followed  reformed  habits. 
No  hereditary  taint  of  any  kind  in  family,  on  either  side  of 
house,  to  my  knowledge." 

Upon  the  trial  the  defendant  proved  the  temporary  insanity 
of  an  uncle  of  the  applicant.  There  was  no  evidence  of  knowl- 
edge of  this  fact  by  the  applicant,  and  no  evidence  showing  any 
hereditary  insanity  in  the  family  of  the  applicant.  Upon  this 
evidence  it  is  claimed,  in  behalf  of  the  defendant,  that  the  plaint- 
iff cannot  recover,  upon  the  ground  that  the  question  and  an- 
swer above  referred  to  are  not  confined  to  hereditary  insanity, 
and  that  proof  of  the  temporary  insanity  of  an  uncle  of  the  ap- 
plicant showed  the  answer  to  this  question  in  the  application  to 
be  false  in  a  material  respect,  and  that,  therefore,  the  policy  is 
void  by  its  terms.  But  I  am  unable  to  agree  to  this  construc- 
tion of  the  question  and  answer  under  consideration.  I  fail  to 
see  any  incongruity  in  the  question,  if  it  be  understood  as  con- 
fined to  hereditary  disease.  It  may  be  that  the  diseases  enu- 
merated in  the  question  are  not  in  all  cases  hereditary,  but  all  of 
them  sometimes  take  the  form  of  hereditary  diseases ;  and  the 
word  "  other,"  to  my  mind,  plainly  indicates  that  the  question 
was  intended  to  be  an  inquiry,  whether  any  of  the  diseases 
mentioned  had  appeared  among  the  relatives  of  the  applicant 
in  the  form  of  an  hereditary  disease.  This  constnaction  of  the 
question  derives  support  from  the  fact  that  the  question  is  put 
in  respect  to  the  parents,  uncles,  aunts,  brothers  or  sisters  of 
the  applicant.  The  point  of  the  inquiry  was,  whether  any 
hereditary  taint  had  been  developed.  If  this  meaning  of  the 
question  be  not  plainly  expressed  by  its  language,  it  is  mani- 
fest that  the  applicant  understood  it  in  this*  sense,*  for,  having 
answered  the  question  by  the  unqualified  negative  "  No,"  he 
then  mentions  the  insanity  of  a  brother,  and  explains  how  tbis 
fact  is  consistent  with  the  negative  he  has  given,  by  showing 
that  the  insanity  of  his  brother  was  temporary ;  and  he  sums 
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up  his  answer  in  the  statement,  "  no  hereditary  taint  of  any 
kind  in  family,  to  my  knowledge,"  which  is  equivalent  to  say- 
ing, '^  none  of  the  hereditary  diseases  mentioned  in  the  ques- 
tion I  am  answering,  nor  any  other  hereditary  disease,  has 
appeared  in  my  family."  So  understood,  the  answer  was  true. 
Entertaining  this  view  of  the  proper  construction  of  this 
application,  I  must  adhere  to  the  ruling  made  at  the  trial  and 
deny  the  motion  for  a  new  trial. 

SewcU  cfe  Pierc€j  for  the  plaintiff. 
Salomon  <&  Burke  for  the  defendant. 


The  Magio  Ruffle  Compant 

vs. 
The  Elm  Cmr  Company.    In  EQurrr. 

Where  a  biU  ia  brought  for  a  discovory  and  for  other  eqmtable  relief  within  the 
appropriate  jarisdiction  of  a  Court  of  equity,  and  the  ultimate  object  of  tho 
plaintiff  is  to  obtain  damages,  the  Court,  having  granted  a  discoYery,  will 
proceed  and  give  the  proper  relief  in  damages,  and  not  compel  the  plaintiff 
to  undergo  the  delays  and  expenses  of  a  suit  at  law. 

Where  a  bill  is  bron<ii^!)t  for  a  discovery,  in  a  case  which  is  not  the  proper  subject 
of  an  action  or  bill  for  an  account,  the  fact  that  the  plaintiff  is  entitled  tu  a 
discovery  does  not  necessarily  entitle  him  also  to  an  account. 

Bat  if  the  relief  to  be  ultimately  rendered  is  the  payment  of  damages,  and  a  dis- 
covery is  needed,  and  the  ascertainment  of  damages  is  complicated  and  intri- 
cate, and  the  action  at  law  cannot  be  adequately  tried  without  g^eat  difficulty, 
then,  although  the  case  is  not  one  of  trusteeship  or  agency,  a  Court  of  equity 
will  assume  j  jrisdiction  of  the  whole  case  and  proceed  to  a  final  decree  on  the 
merits. 

The  rale  of  dama2:es  for  the  infringement  of  a  patent  considered. 

If  a  master's  repfirt,  made  under  an  interlocutory  decree,  discloses  facts  properly 
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heard  by  him,  which,  in  the  opinion  of  the  Court,  shoold  be  farther  inyesti- 
gated,  it  is  competent  for  the  Court  to  direct  eueh  an  inyesdgatioB. 

(Before  Shipman,  J.,  Connecticut,  January  2'!rth,  1877.) 

Shipmak,   J.    The  bill  of  complaiat  herein   alleged,  in 
Bubstance,  that  the  plaintiffs  were  the  owners  of  letters  patent 
granted  to  George  B.  Arnold,  on  May  8th,  1860,  for  a  new  and 
useful  '^  improvement  in  raffles,"  and  that  an  executed  agree- 
ment of  license,  dated  February  21st,  1863,  was  entered  into 
between  the  plaintiffs  and  defendants,  by  which  the  former 
licensed  the  latter  to  manufacture  and  sell  the  ruffle  then 
manufactured  by  them,  and  known  as  the  double  ruffle,  and 
the   latter  agreed  to  manufacture  only  said  ruffle,  and  ad- 
mitted the  validity  of  said  patent.     The  bill  also  alleged,  that, 
after  the  date  of  said  agreement,  the  defendants,  in  violation 
thereof  and  of  said  letters  patent,  made  and  sold  many  thou- 
sand yards  of  single  ruffles,  each  of  which  contained  the  in- 
vention described  and  claimed  in  said  letters  patent,  and  prayed 
for  a  disclosure  of  all  their  gains  and  profits,  and  of  the  num- 
ber of  yards  so  made  and  sold,  and  that  they  account  for  and 
pay  over  such  gains  and  profits,  and  also  all  damages  which 
the  plaintiffs  had  sustained  by  reason  of  the  premises.    The 
patent  had  expired  before  the  bill  was  brought.     The  Court 
was  of  opinion,  that,  while  the  averments  of  the  bill  were 
sufficient  to  justify  a  Court  in  holding,  if  necessary,  that  it  was 
a  bill  for  an  injury  to  patent  rights,  yet  it  was  manifest  that 
the  pleader  intended  to  make  the  alleged  breach  of  agreement 
the  foundation  of  the  action,  and  that  he  sought  to  recover 
damages  for  an  injury  to  the  plaintiffs  arising  out  of  the 
violation  of  the  contract.     In  reply  to  the  objection  that  a  bill 
in  equity,  based  upon   the  contract,  could  not  be  sustained, 
because  for  a  breadi  of  contract  there  was  a  complete  and 
adequate  remedy  at  law,  the  Court  held  that  it  properly  had 
jarisdiction  of  the  case,  inasmuch  as  the  proper  averments  of 
the  bill  made  it  a  bill  for  a  discovery,  and  that  the  ascertain- 
ment of  the  facts  from  which  damages  are  to  be  estimated,  in 
case  of  injury  to  property  in  letters  patent,  is  peculiarly  with- 
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in  the  province  of  a  Court  of  equity,  and  whether,  having 
joriadiction,  it  wonld  proceed  to  grant  further  and  more 
complete  relief,  and  what  relief   wonld  be  granted,  were 
questions  which  could  be  determined  after  the  master's  report 
had  been  made.    The  Court  also  found,  that  the  agreement 
had  been  broken,  and  that  the  defendants  had  made  and  sold 
ruffles  in  violation  of  said  agreement,  and  which  ruffles  con- 
tained the  improvement  described  and  claimed  in  said  letters 
patent.    An  interlocutory  decree  was  passed,  in  which  it  was 
adjudged  that  the  plaintiffs  were  entitled  to  a  discovery  from 
the  defendants  of  facts  from  which  damages  for  the  violation 
of  said  contract  could  be  computed  and  ascertained,  and  that 
an  account  be  taken  by  a  master  to  ascertain  and  report  the 
number  of  yards  of  ruffles  made  and  sold  by  the  defendants 
during  each  year  between  February  2l8t,  1863  and  May  8th, 
1874,  which  contained  the  improvement  claimed  in  said  letters 
patent,  and  to  ascertain  the  gains  and  profits  which  had  been 
made  by  the  defendants  during  the  period  aforesaid,  from  said 
^manofactare  and  sale.    The  opinion  of  the  Court,  detailing 
the  pleadings  and  the  facts  in  the  case,  at  length,  is  to  be  found 
in  13  BlatcAf.  C.  G.  R.,  151. 

The  masters  report  states,  that,  after  a  number  of  hearings 
and  adjournments,  the  parties  *^  agreed  upon  the  number  of 
yards  of  ruffling  manufactured  and  sold  by  the  defendants, 
and  that  the  gains  and  profits  on  the  whole  of  the  goods  so 
manufactured  and  sold,  amounted  to  the  sum  of  thirty  thou- 
sand dollars,  the  agreement  being  made  upon  the  basis  of  the 
facts  proved  in  tHe  examination  of  the  business  transacted  in 
the  years  1863  and  1864."  The  whole  number  of  yards  is 
2,363,080,  and  the  number  of  yards  of  each  article,  and  the 
profits  upon  each,  are  stated  in  an  exhibit  attached  to  the 
report.  The  plaintiffs  now  ask  for  a  final  decree  for  the 
amount  which  has  been  reported  by  the  master.  The  defend- 
ants insist,  that,  inasmuch  as  the  Court  has  held  that  the 
violation  of  the  agreement  was  the  foundation  of  the  action, 
and  jurisdiction  was  obtained  merely  for  purposes  of  discovery, 
and  as  the  relief  which  is  desired  is  simply  the  payment  of 
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damages  for  a  breach  of  contract,  the  Court  has  not  jurisdiction 
to  grant  further  relief.  They  claim  that  the  jurisdiction  which 
has  been  exercised  in  ordering  a  discoyeiy  is  exhausted,  and 
cannot  empower  the  Court  to  retain  the  case  for  the  relief 
prayed  for. 

When  a  bill  is  brought  for  a  discovery  and  for  other  equi 
table  relief  within  the  appropriate  jurisdiction  of  a  Court  of 
equity,  and  the  ultimate  object  of  the  plaintiff  is  to  obtain 
damages,  in  such  case  the  Court,  having  granted  a  discover;, 
will  proceed  and  give  the  proper  relief  in  damages,  and  not 
compel  the  plaintiff  to  undergo  the  delays  and  expenses  of  a 
suit  at  law.  "  The  jurisdiction  having  once  rightfully  at- 
tached, it  shall  be  made  effectual  for  the  purposes  of  com- 
plete relief."  (1  Stan/'a  Eq.  JurU.^  sec.  64  *,  8/A  ed.)  This 
rule  is  expressed  in  1  JPhnblanqi^s  ^.,  {book  1,  chap.  1,  §  3,) 
as  follows :  "  The  Court  having  acquired  cognizance  of  the 
suit  for  purposes  of  discovery,  will  entertain  it  for  the  purpose 
of  relief,  in  most  cases  of  fraud,  account,  accident  and  mis- 
take," all  of  which  are  subjects  of  equitable  jurisdiction.  In^ 
some  cases,  Courts  have  laid  down  the  principle  more  broadly, 
and  have  apparently  held,  that,  when  jurisdiction  once  attaches 
for  discovery  in  any  case,  the  Court  will  entertain  a  bill  for 
relief,  although  no  equitable  relief  is  or  could  be  sought,  and 
where  the  only  relief  that  can  be  granted  is  in  damages.  The 
cases  of  Parker  v.  Dee^  (2  Oh.  Cas.^  200,)  liyle  v.  Haggle^ 
(1  Jac,  cfe  Walker^  234,)  Armstrong  v.  GUchrist^  (2  Johm, 
Gaa.y  424,)  Kiiig  v.  Baldwin^  (17  Johns.  7?.,  884,)  assert  this 
doctrine,  and  the  language  of  Ch.  J.  Marshall,  in  UtisseU  v. 
Clarky  (7  Cranoh.,  69,)  if  interpreted  literally,  and  not  in 
connection  with  the  facts  of  the  case,  justifies  the  assertion. 
Other  Courts  have  disclaimed  this  extensive  jurisdiction,  and 
have  held  that,  where  a  party  comes  into  equity  for  discovery 
merely,  and  this  is  the  only  ground  upon  which  a  Court  of 
equity  obtains  jurisdiction,  and  no  other  equitable  relief  is  or 
can  be  sought,  the  case  will  not  be  retained  for  purposes  of 
assessing  damages,  but  the  parties  will  be  remitted  to  an 
action  at  law.    In  Middletovm  Bank  v.  Bum^  (3  Conn,y  135,) 
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Ch.  J.  Hostner  says :  "  This  brings  me  to  consider  whether  a  » 
Court  of  Chancery,  having  taken  jurisdiction  for  enforcing  a 
discovery,  will  universally  assume  cognizance  of  the  cause, 
settle  every  question  which  may  arise,  and  grant  ultimate 
relief.  I  kave  no  hesitation  in  giving  a  negative  to  this  ques- 
tion." The  cases  of  Sipp  v.  BaMn^  (19  How^y  271,)and  Ina. 
Co.  V.  Bailey n  (13  WaU.^  616,)  are  illustrations  of  tiie  indis- 
position of  Courts  of  equity  to  entertain  jurisdiction  of  suits 
which  are  merely  for  the  enforcement  of  a  legal  demand.  It 
may  be  regarded  as  generally  true,  that  a  Court  of  equity 
ought  not  to  sustain  a  bill  which,  although  it  may  contain 
matter  which  can  give  the  Court  jurisdiction,  is  merely  for 
the  assessment  of  damages  for  a  breach  of  contract,  [Ilaieh 
V.  CW6,  4  Johns.  Ch.  U.,  559 ;  KempahaU  v.  Stone^ 
5  Johns.  Ch.  jB.,  193;  Milkman  v.  Ordway^  106  Mass.^ 
232) ;  and  that,  where  a  bill  is  brought  for  discovery,  in  a  case 
which  is  not  the  proper  subject  of  an  action  or  bill  for  an  ac- 
count, the  fact  that  the  plaintiff  is  entitled  to  a  discovery  does 
not  necessarily  entitle  him  also  to  an  account.  {Foley  v.  HiU^ 
2  House  cf  Lordf  Cases^  33  ;  Frietas  v.  Dos  Santos^  \  Y.  dk 
Jerv.y  574.)  There  is,  however,  a  class  of  cases  in  which  the 
relief  to  be  ultimately  rendered  is  the  payment  of  damages 
alone,  and  where  the  party  seeking  such  relief  needs  the  aid 
of  a  Court  of  equity  for  discovery,  in  a  case  which  is  not  of 
trusteeship  or  agency,  but  where  the  ascertainment  of  dam- 
ages is  complicated  and  intricate,  and  the  action  at  law  cannot 
be  adequately  tried  without  great  difficulty,  resulting  from  the 
nature  of  the  accounts  or  from  other  circumstances.  In  such 
cases,  a  Court  of  equity  assumes  jurisdiction  of  thie  whole  case, 
and  proceeds  to  a  final  decree  upon  the  merits.  In  Foley  v. 
BUl^  (cited  supra^)  a  case  in  which  a  debt  against  a  banker  for 
a  deposit  in  his  bank  was  sought  to  be  recovered,  the  Lord 
Chancellor  says :  ^^  It  is  not  because  you  are  entitled  to  a  dis- 
covery, that  therefore  you  are  entitled  to  an  account.  That  is 
entirely  a  fallacy,  that  would,  if  carried  to  the  extent  to 
which  it  would  be  carried,  according  to  the  argument  at  the 
bar,  make  it  appear  that  every  case  is  matter  of  equitable  jnris- 
Voi-  XIV.- 
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diction,  and  tbat^  where  a  plaintiff  is  entitled  to  a  demaDd, 
he  niay  come  to  a  Court  of  equity  for  discovery.  But  the 
rule  is,  that,  where  a  case  is  so  complicated,  or  where,  from 
other  cireumstanoeB,  the  remedy  at  law  will  not  give  adeqiuite 
relief,  there  the  Court  of  equity  assumes  jurisdiction."  To 
the  same  ^ect  are  Corporation  of  Carlisle  v.  WiUony(\Z 
Ves.y  276,)  and  O'Connor  y.  Spaight,  (1  Sch.  dk  Lef.,  305,) 
and  the  principle  is  fully  recognized  in  Fowle  y.  Latorodon^i^ 
Pet,  495.) 

In  my  opinion,  this  case  comes  fully  within  the  rule  which 
has  been  considered.  A  discovery  was  certainly  necessary,  for 
the  facts  which  are  embodied  in  the  master's  report  required 
an  expenditure  of  much  time,  labor  and  painstaldng  by  the 
defendants'  treasurer  before  they  could  be  stated,  and  it  would 
have  been  impracticable  to  obtain  them  in  the  ordinary  method 
of  trial  by  jury.  These  facts  having  been  thus  obtained,the  Court 
is  now  asked  to  leave  the  parties  to  the  remedy  at  law,  where 
the  main  question  must  be,  in  fact,  the  ascertainment  of  dam- 
ages for  an  injury  to  the  patent  rights  of  the  plainti£b,  often- 
times one  of  the  most  complex  and  diiBcult  questions  of  pat- 
ent law,  one  which  demands  careful  study,  reflection  and  ex- 
perience upon  the  part  of  the  master,  and  which  can  often  be 
very  inadequately  solved  in  a  jury  trial.  The  careful  and 
accurate  computation  of  damages  in  this  case  is  a  matter 
which  will  require  time  and  labor,  for,  as  will  be  seen  here- 
after, I  do  not  think  that  all  the  elements  from  which  dam- 
ages are  be  computed  have  been  ascertained  by  the  agree- 
ment of  the  parties. 

There  is  another  reason  whieh  induces  me  not  to  remit 
the  parties  now  to  an  action  at  law.  It  is  disclosed  in  the 
testimony  taken  before  the  master,  that,  since  the  commence- 
ment of  this  suit,  the  defendants  have  gone  into  insolvency, 
and  their  estate  is  now  being  administered  upon  in  the  Probate 
Court,  under  the  insolvent  system  of  this  State.  This  creates 
no  bar  to  an  action  at  law  against  the  defendants,  but,  as  their 
estate  is  entirely  in  the  custody  of  a  Court  for  the  benefit  of 
their  creditors,  and  a  dividend  can  only  be  expected,  it  10  for 
the  advantage  of  all  the  parties  and  the  creditors,  that  the 
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diyidend  should  not  be  dimiBished  by  protracted  and  expensive 
litigation  and  a  mnttiplicitj  of  snits. 

It  is  next  claimed  by  the  plaintiffs,  that  the  report  of  the 
master  discloses  all  the  facts  from  which  damages  can  be  as- 
certained, and  that,  it  having  been  agreed  that  the  profits  of  the 
defendants  upon  the  raffles  manufactured  and  sold  by  them 
wera  the  sum  of  $30,000,  such  ^um  is  the  measure  and  rule  of 
damages.     I  do  not  understand  that,  in  all  cases  and  invariably, 
the  amount  of  profits  upon  the  manufactured  article  is  the 
rale  of  damages  for  an  infringement.    {Cowing  y.  JSunuey^ 
8   BlatcAf.    a    C\   JS.y   86;  Bell  v.   Daniels,   1   Fisher's 
Patent  Cases,  372.)    In  this  case,  as  was  stated  in  the  former 
opinion  ^^the  Magic  raffle  of  the  plaintiffs  is  an  unfinished 
article,  to  be  attached   by  the  band  to  ladies'  or  children's 
undergarments.    The   Princess   ruffle   is   a  finished  article, 
having  a  band  with  an  even  and  finished  edge,  and  is  designed 
to  be  worn  as  a  neck  ruffle.    Still,  the  distinguishing  character 
of  the  Magic  ruffle  .is  found  in  the  Princess,  ruffle."    The 
defendants'  ruffles  contain  the  patented  improvement  which  is 
embodied  in  the  Magic  raffle,  but  the  ruffles  of  the  two  parties 
are  different  in  the  eye  of  the  trade  and  of  the  purchaser. 
The  endeavor  of  the  Court  should  be  to  ascertain  the  damages 
which  resulted  to  the  plaintiffs  from  the  unauthorized  use  of 
their  improvement,  how  much  the  plaintiffs  have  lost  in  con- 
sequence of   the  violation   of*  this  contract  by  the  manu- 
facture and  sale  of  the  twenty-two  kinds  of  ruffles  which 
are  mentioned  in  the  report ;  and  the  fact  that,  upon  the  entire 
ruffles  of  the  charactei)-  which  the  defendants  mannfactured, 
they  made  a  profit,  is  not  sufflcient  to  enable  a  Court  to  deter- 
mine that  the  plaintiffs  suffered  that  amount  of  damages  from 
the  use  of  their  patented  improvement.    {Mowry  v.  Whitney, 
U  WaU.,  620 ;  LitOejidd  v.  Perry,  21  Wall,,  205.) 

There  should,  therefore,  be  a  reference  to  a  master,  to 
ascertain  the  amount  of  (lamages  which  the  plaintiffs  have 
Buffered  in  each  year,  from  the  year  1863  to  1874,  from  the 
breach  of  the  contract  by  the  use  of  the  patented  improvement 
in  the  manufacture  of  the  ruffles  which  it  has  already  been 
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found  were  manufactured  and  sold  hj  the  defendants  dnring 
said  years. 

The  defendants  made  the  point,  upon  the  former  hearing, 
that  thej  had  been  manufactnring  the  Princess  raffle  ever  since 
the  date  of  the  agreement,  with  the  knowledge  and  acquies- 
cence of  the  plaintiffs,  and  were  not  notified  that  snch  manu- 
facture and  sale  were  regarded  by  the  plaintiffs  as  a  violation 
of  the  agreement  or  of  the  patent,  until  after  it  had  expired,  and 
about  the  time  of  the  commencement  of  this  suit;  and  that 
this  claim  had  become  stale,  and  should  not  be  favored  by 
Courts  of  equity,  by  reason  of  the  laches  of  the  complainants 
in  the  vindication  of  their  rights,  and  their  acquiescence  in 
the  assertion  of  adverse  rights.  It  was  said  in  the  opinion, 
that,  ^^  if  I  was  satisfied,  from  the  evidence,  that  the  defendants 
had  manufactured  and  sold  the  Princess  raffle  since  1862,  in 
such  quantities  that  the  attention  of  the  plaintiffs  must  have 
been  early  called  to  the  infringement,  or  that  they  actually 
knew  of  the  violation  of  the  agreement  ever  since  the  year 
1862,  1  should  be  of  opinion,  that  their  delay  in  making 
known  their  claim  was  such  as  to  prevent  them  from  now 
receiving  the  aid  of  a  Court  of  equity  to  the  extent  of  its 
powers."  "  This  doctrine  is  found  in  the  very  nature  and 
character  of  the  jurisdiction  exercised  by  Courts  of  equity  on 
this  and  other  analogous  subjects."  (  Wyeth  v.  Stone,  1  Slory, 
273.)  There  was  at  that  time  no  adequate  evidence  of  laches 
on  the  part  of  the  plaintiffs.  It  now  appears,  from  the  report 
of  the  master,  that  2,359,074  yards  of  infringing  ruffles  were 
sold  by  the  defendants  from  1863  to  18^4,  in  which  amount  is 
included  1,055,246  yards  of  the  Princess  ruffle,  the  one  which 
was  the  principal  subject  of  discussion  upon  the  former  hear- 
ing. The  defendants  renew  their  claim,  from  these  facts,  that 
there  must  have  been  laches  on  the  part  of  the  plaintifb,  who 
properly  say  that  they  have  had  no  opportunity  to  introduce 
any  testimony  upon  their  part,  because  they  did  not  know  that 
the  question  of  laches  was  to  be  made  an  issue  before  the 
master.  Enough  is  brought  to  the  attention  of  the  Court, 
from  the  evidence  properly  received  by  the  master,  to  show 
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that  the  evidence  in  regard  to  laches  was  not  exhausted  in  the 
proofs  which  were  tflJs:en  before  the  interlocutory  decree* 
The  order  which  has  been  heretofore  passed  being  only  inter- 
locutory, if  the  master's  report  discloses  facts,  properly  heard 
by  him  upon  the  order  of  reference,  which,  in  the  opinion  of 
the  Court  should  be  further  investigated,  it  is  competent  for 
the  Court  to  direct  such  an  investigation.  Interlocutory  orders 
and  decrees  are  subject  to  revision  until  a  final  decree  is  made. 
{Perkins  v.  Foumiqttet^  6  Eow.^  206.)  The  decree  should 
also  provide  that  the  master  should  take  proofs  as  to  whether 
the  plaintiffs  have  had  knowledge  of  the  manufacture  and  sale 
of  said  ruffles  which  have  been  manufactured  and  sold  by  the 
defendants  in  violation  of  said  agreement,  and  during  what 
period  of  time  the  plaintiffs  have  had  such  knowledge,  and 
whether  the  defendants  have  manufactured  and  sold  said 
raffles  since  1S62,  in  such  quantities  that  it  must  have  come  to 
the  attention  and  knowledge  of  the  plaintiffs,  or  that  they 
actually  knew  of  such  manufacture  during  said  period. 

The  second  exception  to  the  master's  report,  in  regard  to 
the  admission  of  patents  subsequent  to  the  plaintiffs'  patent,  is 
sustained.  The  master's  report  is  confirmed,  with  said  ex- 
ception. 

Let  a  dercee  be  passed  in  conformity  with  this  opinion. 

Clarence  A.  Sewardy  for  the  plaintiffs. 

Charles  R.  IngersoU  and  Edwin  W.  Sioughtony  for  the 
defendants.  • 


In  the  Matteb  of  Litdwig  Cabstbns,  a  Bankrupt. 

Coder  General  Order  No.  30,  of  the  General  Orders  in  Bankruptcy,  adopted  by 
the  Snpreme  Court,  April  12th,  1875,  no  fees  can  be  aUowed  to  a  register, 
except  such  as  are  provided  for  by  General  Order  No.  SO,  eyen  for  serrices 
rendered  before  such  General  Order  was  adopted. 

(Before  Jobsisov,  J.,  Soathern  District  of  New  York,  January  27th,  1877.) 


118  SOUTHERN  DISTRICT  OP  NEW  YORK, 

In  the  Hatter  of  Lndwig^  Cftrsteos,  a  BaDkrapt 

Johnson,  J.  This  ease  is  brought  here  bj  Eegister  Wil- 
Uiixns,  to  review  a  decision  of  the  District  Court  in  regard  to 
bis  fees  and  compensation  and  other  charges  in  ibis  case,  of 
which  he  was  in  charge  as  register.  The  services  in  question 
were  rendered  before  the  adoption  bj  the  Supreme  Court  of 
the  United  States  of  the  General  Orders  in  Bankraptqr, 
adopted  April  12th,  1875.  The  District  Judge  held  that  Gen- 
eral Order  No.  80  left  him  no  discretionary  power  to  allow 
anything  bat  the  charges  provided  for  in  that  order ;  and,  as 
those  in  question  were  not  thus  provided  for,  he  excluded 
them.  In  so  deciding  he  followed  his  own  determination  in 
In  re  Johnston^  (8  Benedict^  191?)  where  the  various  proTis- 
ions  of  the  statutes  bearing  npon  the  question  are  collected 
and  considered.  That  case  related  to  the  fees  of  the  marshal, 
but  there  is  no  substantial  distinction  in  this  respect  betwees 
the  marshal  and  the  register.  In  re  Gries^  (12  Nai.  Bkcy, 
Reg.  170,)  arose  in  the  Eastern  District  of  Michigan,  and  re- 
lated to  the  fees  of  attorneys.  Judge  Brown  held  that  he 
must  be  governed  by  the  new  General  Orders,  in  the  aHowance 
or  disallowance  of  fees  for  services  rendered  before  those  or- 
ders were  adopted.  In  my  opinion,  General  Order  No.  30  jpe- 
quires  that  construction.  In  regard  to  the  register  the  provision 
is :  ^^The  following  and  no  other  fees  shall  be  allowed  to  the 
register."  Then  follows  the  detail  of  allowable  charges,  which 
does  not  include  those  in  question  in  this  case.  The  last  elanse 
of  this  General  Order  provides  for  the  taxation  of  the  bills  of 
the  clerk,  marshal  and  register.  Each  of  them  is  to  file  % 
statement  of  fees,  including  prospective  fees  for  final  distribu- 
tion, which  must  exhibit  by  items  each  service  and  the  fee 
charged  for  it.  The  clerk  must  tax  each  fee  bill,  allowing 
none  but  such  as  are  provided  for  by  those  rules,  which  taxa- 
tion is  conclusive,  unless  altered  by  the  Court.  There  is  no 
foundation  for  the  idea  that  the  Court  can  make  any  other 
taxation  than  such  as  the  clerk  ought  to  have  made.  There 
was,  therefore,  no  legal  right  to  award  to  the  register  the 
amounts  which  have  been  disallowed  by  the  District  Conrt 
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The  order  of  the  Distriet  Court  must  be  aflSrmed,  but  without 
coete  against  the  register,  in  diis  CoBrt. 

Isaiah  2\  WilUams^  Hie  register,  in  person. 

2%>ma4  S.  Barow9ky^  opposed. 


Thx  Amebioan  Diamond  Book  Boring  Company 


vs. 
Thb  Sullivan  Maohine  Company  and  others.    In  Equity. 

The  iorention  set  forth  in  reluned  letters  patent  No.  8,690,  graDted  to  Asahel  J. 
tSeversnce,  assignee  of  Radolph  Leschot,  October  2dth,  1869,  for  an.'Mm- 
prored  rock  drill/'  the  original  letters  patent  having  been  issued  to  said  Les- 
ehot»  July  14th,  186?.,  defined. 

It  is  Dot  limited  to  an  annular  boring  head,  but  covers  a  convex  boring  head. 

A  constmctor  of  a  machine  infringes,  if  he  makes  his  machine  with  express 
refereuoe  to  a  result  which  he  Imows  will  happen  when  the  machine  is  put  to 
its  use,  and  which  result,  if  originally  introduced  in  thp  machine,  is  an  in- 
fringement. 

It  is  not  proptnr  to  grant  a  motion  for  a  preliminary  injunction  on  a  patent,  on  » 
tlieor3-  which,  although  it  may  be  true,  is  not  supported  by  affidavits. 

(Before  Skpmah,  J.,  Southern  District  of  New  York,  January  29th,  1877.) 


Shipman,  J.  This  is  a  motion  for  a  preliminarj  injano- 
tioD  to  restrain  the  defeodants  from  the  infringement  of  re- 
iflsoed  letters  patent  TSo.  3,690^  issued  to  Asahel  J.  Severance, 
as  assignee  of  Rudolph  Leschot,  and  dated  October  26th,  1869, 
for  an  '*  improved  rock  drill."  The  original  patent  was  issued 
to  Rudolph  Leschot,  and  dated  July  14th,  1863.  The  plaintiffs 
became  the  owners  of  said  reissued  patent  on  June  4th,  1875. 
The  American  Diamond  Drill  Company,  the  assignor  of  the 
present  plainti£b,  brought  in  this  Court,  in  the  jear  1873, 
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their  bill  in  eqaitj  against  the  Sullivan  Machine  Gompanj, 
one  of  the  present  def endants,  for  an  injunction  against  an 
infringement  of  this  patent,  and,  after  a  full  hearing  upon 
proofs,  a  decree  directing  an  injunction  was  entered  in  April, 
1875.  The  injunction  was  duly  served  upon  said  company. 
As  no  opinion  was  filed  in  that  case,  it  becomes  necessary  to 
state  briefly  the  facts  which  were  found  by  the  Court  in  re- 
gard to  the  patent,  the  invention  and  the  infringement,  in 
order  to  a  proper  understanding  of  the  questions  which  are  at 
issue  upon  the  present  motion. 

The  invention  and  tool  of  Leschot  are  described  in  the  re- 
issued patent  as  follows :  "  This  invention  consists  in  a  boring 
tool  composed  of  a  series  of  diamond  edges,  attached  to  anan- 
nular  or  tubular  stock  or  crown,  of  steel  or  other  metal,  to 
which  a  rotary  and  a  direct  forward  motion  are  given,  and 
which  is  thereby  caused  to  cut  or  bore  an  annular  groove  or 
hole,  leaving  a  central  core  or  kernel,  which  is  easily  detached 
by  the  subsequent  operation  of  a  gad  or  wedge.  It  also  con- 
sists in  the  combination  with  the  described  boring  tool,  of  a 
tubular  boring  bar  or  drill  rod,  whereby  motion  is  imparted  to 
the  boring  head,  and  throngh  which  a  stream  of  water  is 
forced,  as  hereinafter  set  forth.  *  *  *  *  A  is  the  annular  or 
tubular  socket  or  crown,  of  steel  or  other  metal ;  a,  a^,  a*,  are 
edged  cutters,  <x)mposed  of  diamonds  fitted  and  set  firmly  into 
suitable  notches  or  mortices  in  the  face  of  the  crown  or  stock 
A.  These  diamonds  are  such  as,  from  their  color,  are  least 
valuable  for  jewelry.  They  are  respectively  so  arranged  in 
the  crown  or  stock  A,  that  the  cutting  edges  of  some  project 
in  a  forward  direction  from  the  face  or  front  end  of  the  said 
crown  or  stock,  as  illustrated  by  a,  a^  while  the  edges  of  others 
project  outwardly  from  the  outward  periphery  thereof,  as 
illustrated  by  a\  a\  and  the  edges  of  others  project  inwardly 
from  the  inner  periphery,  as  illustrated  by  a\  a\  This  crown 
or  stock  is  secured  by  a  bayonet  fastening,  or  other  means,  to 
a  tubular  boring  bar,  of  any  suitable  length,  whose  outer  diam- 
eter is  not  greater  than  that  of  the  said  crown  or  stock,  and 
whose  inner  diameter  is  not  less  than  that  of  the  said  crown 
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or  stock,  and  this  bar  is  arranged  to  form  part  of  a  machine  of 
saitable  construction,  or  otherwise  furnished  with  suitable 
mechanical  appliances,  according  to  the  nature  of  the  work  to 
be  performed,  by  which  it  has  imparted  to  it  both  a  rotaiy 
and' a  direct  forward  or  feeding  motion,  whereby  it  is  caused 
to  cut  or  bore  an  annular  groove  or  hole  in  the  rock  or  other 
hard  body  upon  which  it  is  employed.  The  operation  of  the 
tool  will  be  greatly  assisted  by  the  injection  of  a  stream  of 
water  through  the  tubular  boring  bar  and  crown  or  stock,  for 
the  purpose  of  washing  out  and  carrying  away  the  detritus 
which  is  produced,  and  which  would  otherwise  choke  up  the 
annular  opening  and  impede  the  action  of  the  tool."  The 
second  and  third  claims  of  the  reissued  patent,  which  are,  per- 
haps, the  only  claims  which  it  is  important  now  to  consider, 
are :  "  2.-  The  row  of  cutting  edges  a\  when  attached  to  a  re- 
volving boring  head,  so  as  to  project  beyond  the  circumfer- 
ence thereof^  for  the  purposes  specified.  3.  In  combination 
with  a  revolving  and  progressing  boring  head,  having  cutting 
points  projecting  beyond  the  periphery  thereof,  a  hollow  cen- 
tral drill  rod,  through  which  the  water  is  forced  or  passed." 

The  device  of  the  defendants,  which  was  in  controversy  in 
the  case  of  the  American  Diamond  Drill  Company,  was  a  bor- 
ing tool,  consisting  of  a  hollow  boring  head,  convex  upon  its 
surface,  having  two  holes  extending  from  the  cavity  on  the 
inside  to  the  outeide  surface.  The  convex  surface  is  armed 
with  diamonds,  which  project  from  the  surface,  and  a  portion 
of  which  diamonds  project  outwards  from  the  periphery. 
The  only  difference  between  the  two  devices  is,  that  Le- 
schot's  drill  abrades  only  a  portion  of  the  rock,  the  annular 
boring  head  acting  upon  the  rock  in  such  a  manner  as  to  ena- 
ble an  annular  groove  to  be  formed  in  the  stone  by  the  rotary 
and  progressive  motion  of  the  boring  head,  and  to  leave  a  core 
within  the  groove.  This  core  was  subsequently  removed  by 
wedges.  The  defendants'  tool  abraded  the  entire  surface  of 
tho  rock  through  which  it  passed.  Each,  instrument  was  pro- 
vided with  diamonds,  the  cutting  edges  of  which  extended 
outside  of  the  periphery  of  the  boring  head,  so  that  a  larger 


122  SOUTHERN  DISTRICT  OP  IffEW  YORK, 

The  Americtn  Duunond  Rock  Boring  Go.  v.  The  SnlllyaD  MacUne  Go. 

hole  was  formed  than  the  diameter  of  the  boring  head,  and 
each  was  attached  to  a  hollow  bar,  through  which  water  wag 
passed  to  wash  oat  the  detritus,  the  water  being  injected 
through  the  tubular  boring  bar  and  the  boring  head,  and 
escaping,  in  the  Lesehot  tool,  through  the  annukr  boring  head, 
and,  in  the  defendants'  device,  through  the  two  holes  upon  the 
convex  surface  of  the  boring  head. 

From  an  inspection  of  the  defendants'  drill  and  the  re- 
issued patent,  it  was  obvious  that  the  terms  of  the  second  and 
third  claims  of  the  patent  were  infringed.  The  defendants' 
drill  was  an  exact  imitation  of  the  plaintiffs'  device,  with  the 
exception,  that,  in  place  of  'the  annular  boring  head,  was  sub- 
stituted a  convex  boring  head,  with  two  holes  in  its  surface. 
The  annular  head  was  partially  plugged^  so  that  the  entire 
surface  of  the  rock  could  be  abraded.  It  maj  have  been,  and, 
perhaps,  was,  an  improvement  upon  Leschot's  tool,  but  an  im- 
provement which  required  little,  if  any,  invention.  It  con- 
tained the  principle  of  Leschot's  invention^  which  was  the 
effecting  a  clearance,  by  diamond  points  projecting  beyond 
the  periphery  of  a  revolving  and  progressing  boring  head,  bo 
that  the  drill  should  not  be  clogged  by  the  detritus,  and  the 
combination  of  the  cutting  mechanism  with  the  hollow  drill 
rod,  into  and  through  which,  and  through  the  orifice  in  the 
boring  head,  water  could  be  injected,  for  the  purpose  of  wash- 
ing out  the  detritus.  The  distinctive  features  of  the  invention, 
as  detailed  in  substance  by  the  plaintiffs'  expert,  were,  in  com- 
bination, 1st.  The  boring  head,  adapted  to  being  revolved  and 
progressed  or  moved  forward ;  2d.  Cutting  points  of  diamonds, 
projecting  beyond  the  periphery  of  the  said  boring  head,  60 
that  they  will  cut  a  hole  of  larger  diameter  than  the  boring 
head,  and  so  as  to  give  a  clearance ;  8.  A  hollow  drill  rod  or 
boring  bar,  adapted  to  connecting  the  boring  head  with  mech- 
anism for  causing  it  to  revolve  and  progress,  and  also  adapted, 
by  reason  of  its  tubular  form,  to  permitting  the  injection  of  a 
stream  of  water  through  the  orifice  in  the  boring  head,  for  the 
purpose  of  washing  out  and  carrying  away  the  detritus  which 
is  produced  by  the  abrasion  of  the  stone  by  the  diamond  points. 
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These  distinctive  features  were  all  fonnd  in  the  defendants' 
drill. 

An  earnest  attempt  was  made  to  avoid  the  effect  of  the 
infringement,  bj  the  claim  that  the  reissued  patent  is  for  an 
invention  different  in  kind  and  character  from  the  one  which 
was  claimed  in  the  original  patent.  It  is  not  different  from 
the  one  which  was  described  in  that  patent.  But  it  was  con- 
tended that  the  original  patent  was  for  an  annular  tool  and 
was  confined  to  such  a  tool*  That  Leschot  attributed  import- 
ance to  the  annular  character  of  his  invention  is  plain,  but 
that  his  invention  was  not  limited  to  an  annular  tool  ie  equally 
plain.  He  described  fully  the  manner  in  which  the  diamonds 
were  placed,  whereby  a  larger  diameter  was  given  to  the  hole 
which  was  cut  than  the  diameter  of  the  boring  head.  The  re- 
issued patent  embraces  merely  what  was  not  only  substantially 
but  fully  indicated  and  described  in  the  original  specifications, 
drawings  and  model. 

It  was  also  claimed,  that  there  was  no  novelty  in  Leschot's 
invention,  by  reason  of  the  prior  French  inventions  of  Georges 
Hermann  and  M.  Fauvelle.  Hermann's  mechanism  was  orig- 
inally  for  polishing  a  fashioning  stone.  His  patent  was  subse- 
quently enlarged,  by  a  "  certificate  of  addition,"  so  as  to  in- 
clude the  cutting  of  stone  by  diamonds  at  the  bottom  of  an 
annular  head.  It  did  not  embrace  all  the  features  of  Leschot's 
invention,  and,  especially,  was  not  designed  or  adapted  to 
make  a  clearance  by  projecting  diamonds,  and  had  not  the  hol- 
low boring  bar,  for  the  introduction  of  water.  The  Fauvelle 
device  was  for  an  instrument  which  acted  by  percussion.  The 
combination  of  a  cutting  or  abrading  tool  with  a  hollow  boring 
bar  was  novel. 

A  decree  was  passed  which  declared  that  the  defendants' 
drill  was  an  infringement  of  the  second  claim  of  the  plaintiffs' 
patent.  It  was  equally  an  infringement  of  the  third  claim, 
and  a  decree  declaring  that  the  third  claim  had  been  infringed 
would  have  been  passed,  if  it  had  been  desired,  or  if  it  had 
been  deemed  important. 

Subsequently  to  the  service  of  the  injunction  order,  the 
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defendants  altered  their  drill,  so  that  the  diamonds  were 
placed  flush  or  even  with  the  periphery  of  the  boring  head. 
The  present  bill  was  brought  for  the  purpose  of  testing  the 
question,  whether  or  not  the  drills,  as  now  used  by  the  defen- 
dants, are  or  are  not  an  infringement. 

Upon  the  hearing  of  this  motion,  two  affidavits  were  pre- 
sented by  the  plaintiffs,  to  the  effect  that  the  defendants  use, 
in  a  marble  quarry  in  this  District,  boring  heads  or  bits,  on 
which  the  diamonds  in  fact  project  between  ^^  and  ^th  of 
an  inch  beyond  the  outer  circumference  of  the  drill  heads. 
The  plaintiffs,  admitting  that  the  diamonds  may  have  been 
originally  set  flush  with  the  circumference,  say  that  the  in- 
evitable result  of  use  is,  that  the  steel  head  wears  away  by 
contact  with  the  marble,  and  leaves  the  diamonds  projecting ; 
that  the  defendants  intentionally  placed  the  diamonds  in  such 
a  position  that  use  would  inevitably  cause  a  projection ;  and 
that  such  a  construction  is  a  mere  evasion  and  an  infringe- 
ment. 

It  is  true,  that, ''  if  a  machine  is  constructed  so  as  to  con- 
form in  all  respects  to  the  description  in  a  patent,  except  as  to 
one  particular,  or  as  to  one  motion  and  effect,  yet  is  so  con- 
structed and  intended  as  to  obtain  that  motion  or  effect  in  the 
usage  of  the  machine,  by  the  action  or  wearing  of  the  parts, 
and  it  is  so  obtained,  it  is  a  piracy  of  the  principle,  and  a  vio- 
lation of  the  patent."  {Page  v.  Ferry ^  1  Fisher^ s  Patent 
Cases^  298.)  If  the  object,  in  placing  the  diamonds  flush  with 
the  circumference,  was,  that,  when  put  to  use,  they  should  in- 
evitably become  projecting,  there  is  an  infringement.  A  con- 
structor of  a  machine  infringes,  if  he  makes  hife  machine  with 
express  reference  to  a  result  which  he  knows  will  happen 
when  the  machine  is  put  to  its  use,  and  which  result,  if  origin- 
ally introduced  in  the  machine,  is  an  infringement. 

The  defendants  have  presented  thirteen  counter  affidavits, 
which  are  generally  to  the  effect  that  a  new  flush-set  diamond 
drill  head  performs  its  work  in  a  marble  quarry  better  than 
one  which  had  become  so  worn  by  use  that  the  diamonds  pro- 
ject ;  that  the  new  flush-set  head  makes  a  hole  in  marble 
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larger  than  the  diameter  of  the  head  ;  that  this  clearance  is 
effected  not  by  the  cntting  of  the  marble  by  the  projecting 
diamond  edges,  but  becaase  the  material  of  which  marble  m 
composed  is  cr^'stalline,  and,  as  the  convex  drill  head  advances 
into  the  mai*ble,  the  crystals  are  fractured,  and  crumble  for  a 
little  space  exterior  to  the  diameter  of  the  head ;  that  the  steel 
circumference  of  the  head  is  worn  away  by  the  attrition  of  the 
detritus  as  it  is  carried  to  the  surface,  and  not  by  the  attrition 
of  the  steel  against  the  solid  marble ;  and  that  it  is  not  neces- 
sary that  the  metal  should  be  worn  away  from  the  diamonds 
in  order  to  make  the  drill  operative,  but  that  the  wearing  of 
the  metal  injures  the  head  for  boring  purposes.  If  these  alSi- 
davits  are  true  and  will  endure  the  test  of  cross-examination 
and  rebutting  testimony,  while  the  position  of  the  diamonds 
was  changed  in  order  to  avoid  the  charge  of  infringement,  yet 
it  cannot  be  found  that  the  intent,  in  setting  the  diamonds 
flash  with  the  circumference,  was  that  they  should  speedily 
become  projecting  by  wear  and  use,  or  that  the  object  of  the 
defendants  was  to  have  a  projecting  diamond  drill. 

The  plaiotiffs,  in  reply,  urge,  in  argument,  that  the  dia- 
monds were  so  placed  that  the  drill  head  must  describe  an 
eccentric  movement,  and  that  the  effect  of  this  construction  is 
that  the  diamonds  practically  project.  They  say,  "  that  the 
diamonds  are  so  set  on  the  conical  head  of  the  bit  that  they 
must  cause  the  bit  to  revolve  eccentrically,  whereby  a  diamond 
on  the  periphery  will  describe  a  circle  of  larger  diameter  than 
the  diameter  of  the  metallic  head  in  which  they  are  mounted," 
and  that  this  method  of  setting  ^'  is  a  mere  mechanical  equiva- 
lent for  projecting  the  diamond  radially  outward  from  the 
head."  No  aflidavits  were  presented  from  experts  or  others  in 
support  of  this  proposition.  It  is  hardly  proper  to  grant  a 
motion  for  preliminary  injunction  upon  a  theory  which, 
although  it  may  be  true,  is  not  supported  by  aiBdavits.  In 
view  of  the  testimony  now  offered  I  think  that  the  motion  for 
an  injunction  should  be  denied,  and  that  the  questions  which 
are  at  issue  should  be  left  to  final  hearing  upon  proofs. 
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The  motion  for  a  preliminary  injunction  is  denied. 

Charlea  F.  Blake  and  Benjamin  K  Thurston^  for  the 
plaintiffs. 

Edwin  T.  Rice  and  Edward  If.  Dickereonj  for  the  defen- 
dants. 


The  UNirED  States  w.  John  Pelletreau. 

Under  g  6467  of  the  Revised  Statutes,  an  indictment  will  lie  which  charges  a 
person  employed  as  a  letter  carrier  in  the  postal  Benrice,  with  hariDg  em- 
bezzled a  letter  which  was  intended  to  be  conreyed  by  mail  and  contoioed 
an  article  of  valne,  and  had  been  entrusted  to  him,  and  had  oome  into  his 
possession  as  such  letter  carrier. 

Said  g  6467  is  not  conferred  to  the  offence  of  stealing  or  taking  things  out  of  a 
letter,  packet  or  bag. 

(Before  Bixvdiot,  J.,  Eastern  District  of  New  York,  Febmary  6th,  1877.) 

Benediot,  J.  This  is  a  motion  to  qnash  an  indictment 
framed  nnder  §  5467  of  the  Bevised  Statutes  of  the  United 
States,  upon  the  ground  that  the  facts  stated  do  not  constitute 
an  offence.  The  averments  of  the  indictment  are,  that  the 
accused  was  a  person  employed  as  a  letter  carrier  in  the  postal 
service  of  the  United  States,  and  embezzled  a  certain  letter, 
described,  which  was  intended  to  be  conveyed  by  mail,  and 
which  contained  an  article  of  value,  described,  which  said 
letter  had  been  entrusted  to  the  accused,  and  had  come  into 
his  possession  as  such  letter  carrier.  The  contention  in  be- 
half of  the  accused  is,  that  the  only  offence  created  by  §  5467 
is  that  of  stealing  or  taking  things  out  of  a  letter,  packet  or 
bag.  The  section  is  in  these  words  :  "  Any  person  employed 
in  any  department  of  the  postal  service  who  shall  secrete,  em- 
bezzle, or  destroy  any  letter,  packet,  bag,  or  mail  of  letters 
intrusted  to  him,  or  which  shall  come  into  his  possession,  and 
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which  was  intended  to  be  conveyed  by  mail,  or  carried  or  de- 
livered by  any  mail  carrier,  nmil  messenger,  route  agent,  letter 
carrier,  or  other  person  employed  in  any  department  of  the 
postal  service,  or  forwarded  through  or  delivered  from  any 
post  office  or  branch  post  office  established  by  authority  of  the 
Postmaster-General,  and  which  shall  contain  any  note,  bond, 
draft,  check,  warrant,  revenue  stamp,  postage  stamp,  stamped 
envelope,  postal  card,  money  order,  certificate  of  stock,  or 
other  pecuniary  obligation  or  security  of  the  Government,  or 
of  any  officer  or  fiscal  agent  thereof,  of  any  description  what- 
ever ;  any  bank  note,  bank  post  bill,  bill  of  exchange,  or  note 
of  assignment  of  stock  in  the  funds ;  any  letter  of  attorney 
for  receiving  annuities  or  dividends,   selling  stock   in  the 
funds,  or  collecting  the  interest  thereof;  any  letter  of  credit, 
note,  bond,  warrant,  draft,  bill,  promissory  note,  covenant, 
contract,  or  agreement  whatsoever,  for  or  relating  to  the  pay- 
ment of  money,  or  the  delivery  of  any  article  of  value,  or  the 
performance  of  any  act,  matter  or  thing ;  any  receipt,  release, 
acquittance,  or  discharge*  of  or  from  any  debt,  covenant  or 
demand,  or  any  part  thereof ;  any  copy  of  the  record  of  any 
judgment  or  decree  in  any  court  of  law  or  chancery,  or  any 
execution  which  may  have  issued  thereon ;  any  copy  of  any* 
other  record,  or  any  other  article  of  value,  or  writing  repre- 
senting the  same;  any  such  person  who  shall  steal  or  take  any 
of  the  things  aforesaid  out  of  any  letter,  packet,  bag,  or  mail 
of  letters  which  shall  have  come  into  his  possession,  either  in 
the  regular  course  of  his  official  duties  or  in  any  other  manner 
whatever,  and  provided  the  same  shall  not  have  been  delivered 
to  the  }>arty  to  whom  it  is  directed,  shall  be  punishable  by  im- 
prisonment at  hard  labor  for  not  less  than  one  year  nor  more 
than  five  years."    It  is  contended  that  this  section  omits  to 
say  that  persons  doing  any  of  the  acts  that  are  mentioned  in 
the  section  prior  to  the  last  semicolon  in  it  shall  be  liable  to 
punishment,  and  makes  pxmishable  only  the  acts  mentioned 
after  the  words  "any  such  person  who  shall,"  following  the 
semicolon.    But  this  construction  of  the  section  is  entirely 
too  strict  even  for  a  criminal  statute.    It  is  conceded,  that,  if  . 
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the  conjnnction  "  and  "  had  been  in8erted  between  the  semi- 
colon  and  the  words  "  any,"  the  statute  would  be  complete. 
But,  the  omission  of  the  conjunction,  by  way  of  ellipsis,  in 
such  statutes,  is  a  very  common  thing.  Sections  5463  and 
5464  just  above,  present  several  instances  of  such  omissions. 
The  intention  of  the  statnte  is  as  plain  without  the  conjunc- 
tion as  with  it.  Manifestly,  two  classes  of  offences  are  in- 
tended  to  be  created,  one  relating  to  the  embezzlement  of 
letters,  &c.,  the  other  relating  to  stealing  the  contents  of  let- 
ters ;  and  this  intention  is  carried  out  if  we  suppose  an 
ellipsis,  while,  without  an  ellipsis,  a  very  considerable  part  of 
the  section  is  useless  and  void.  According,  then,  to  the  fam- 
iliar rule  of  construction,  the  statute  should  be  read  so  as  to 
render  its  language  effective,  and,  by  inserting  the  conjnnc- 
tion, this  is  done.  So  read,  it  creates  the  offence  charged  in 
the  indictment.    The  motion  to  quash  is,  therefore,  denied. 

Asa    FT.    Tenneyy  {District  Attorney^  for  the  United 
States. 


John  J.  AlleUj  for  the  defendant. 


George  ELajueongton  vs.  James  L.  Libby. 

Tbe  excfn.«iYe  nse  of  a  tin  pail  with  a  bail  or  handle  to  it.  the  tin  omamentad 
with  a  geometrical  pattern,  and  used  to  contain  paper  callars  for  sale,  and 
sold  with  the  collars,  cannot  be  claimed  as  a  trade-mark,  either  under  tbe 
statute  or  by  yirtue  of  the  general  law  of  trademarks. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  February  8th,  1877.) 

Johnson,  J.  The  plaintiff  claims  to  be  entitled  to  the 
exclusiYe  use  of  a  tin  pail  with  a  bail  or  handle  to  it,  the  tin 
ornamented  with  a  geometrical  pattern,  and  used  to  contain 
paper  collars  for  sale  and  sold  with  the  collars.  This  claim  is 
made  not  on  the  ground,  that  he  is  the  inventor  and  patentee 
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of  pails  thus  made,  or  of  the  material  used  in  making  them, 
or  of  the  art  of  selling  collars  bj  giving  awaj  a  tin  pail  with 
them.  Bat  the  claim  is  that  this  is  a  trade  mark,  and  entitled 
to  protection  as  such,  either  by  force  of  the  statute  of  the 
United  States  on  the  subject,  or  by  virtue  of  the  general  law  of 
trade  marks.  It  appears  that  the  ornamented  tin  pail  which  the 
plaintiff  employs  is  a  common  article  in  commerce,  and  that 
pails  made  of  tin,  ornamented  or  unomamented,  are  and  have 
long  been  in  use  for  all  such  purposes  as  any  one  chose  to 
apply  them  to.  The  question  whether  any  one  can  seize  upon 
BQch  an  article  and  make  title  to  its  exclusive  use  for  a  special 
purpose,  by  calling  it  a  trade  mark,  must  be  far  from  clear  in 
favor  of  the  claimant.  The  forms  and  materials  of  packages 
to  contain  articles  of  merchandise,  if  such  claims  should  be 
allowed,  would  be  rapidly  taken  up  and  appropriated  by  dealers, 
until  some  one,  bolder  than  the  others,  might  go  to  the  very 
root  of  things,  and  claim  for  his  goods  the  primitive  brown 
paper  and  tow  string,  as  a  peculiar  property.  It  will  be  ob- 
served, that  it  is  not  a  mark  at  all  which  is  claimed,  but  the 
whole  enveloping  package,  the  whole  surface  of  which  is 
covered  by  the  ornamental  pattern.  There  is  no  name,  no 
symbol,  no  assertion  of  origin  or  ownership.  The  case  strongly 
resembles  that  of  Payson's  Indelible  Ink,  {Browne  on  Trade 
Marks,  §§  271,  272,)  where  the  claim  was  rejected,  on  the 
gronnd,  that,  if  maintained,  the  effect  would  be  to  gradually 
throttle  trade.  The  case  of  Moorman  v.  ITogej  (2  Savcyer, 
7S,)  seem  to  me  quite  in  point.  In  favor  of  maintaining  the 
right  to  the  barrel  in  question  in  that  ease,  all  circumstances 
of  fact  concurred,  but  the  Court  held  that  the  law  did  not 
recognize  an  exclusive  right  to  an  unpatented  package,  nor 
permit  its  assertion.  I  concur  in  the  principles  maintained  in 
that  case,  and  think  the  plaintiff  has  failed  to  show  such  a 
right  in  the  premises  as  can  entitle  him  to  a  preliminary 
injunction.    The  motion  must  be  denied. 

Ja/rru%  A.   Whitney ,  iar  the  plaintiff. 

JEimund  Wetmorej  for  the  defendant. 
Vol.  XIV.— 9 
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In  the  Matter  of  Williah  H.  Bbightman  and  Hiraii 

B.  Loses,  Banxruftb. 

Under  §  6108  of  the  Revised  Statntes,  as  amended  by  the  Act  of  Julj  26tb, 
1876,  (10  U,  8,  8taL  at  Large,  102,)  which  limits  the  time  within  which  • 
baokmpt  may  apply  for  a  dischargee  from  his  debts,  to  a  time  "  before  the 
final  disposition  of  tlie  cause,"  it  is  too  late  for  him  to  apply  for  a  dischtrge 
after  his  assig^nee  has,  uoder  §  6096,  been  discharged  from  all  liability, « 
assignee,  to  soy  creditor. 

The  words,  "  the  final  disposition  of  the  caase,"  mean  the  final  disposltioD  of 
the  administration  of  the  estate. 

(Before  Johnson,  J.,  Northern  District  of  New  York,  Febroary  lith,  1877.) 

Johnson,  J.  This  is  a  petition  by  the  bankrupts,  to  review 
the  decision  of  the  District  Judge  refnsing  their  application 
for  an  order  to  show  cause  why  thej  should  not  be  dischai^ 
from  their  debts.  The  refusal  was  placed  upon  the  ground 
that  there  had  been  a  final  termination  of  the  matter  prior 
to  the  application  for  discharge.  The  adjudication  was  made 
on  the  petition  of  creditors,  on  the  22d  of  December,  1873, 
declaring  the  petitioners  to  be  bankrupts.  On  the  20th  of 
May,  1876,  the  accounts  of  their  assignee  were  settled,  and 
the  assignee  was  discharged,  in  pursuance  of  section  5096, 
from  all  liability,  as  assignee,  to  any  creditor  of  the  bankrupts. 
The  bankrupts  aver,  in  their  petition  for  a  discharge,  which 
bears  date  November  13th,  1876,  that  they  have  duly  surren- 
dered all  their  property  and  rights  of  property,  and  fully 
complied  with  and  obeyed  all  the  orders  of  the  Court  touch- 
ing their  bankruptcy.  The  question  thereupon  arises,  whether 
their  application  for  a  discharge  was  brought  within  the  period 
fixed  by  section  5108  of  the  Revised  Statutes.  That  section 
was  amended  by  the  Act  of  July  26th,  1876,  {19  U.  &  Stat 
at  Large^  10:^),  and  the  section,  as  amended,  was  declared  to 
apply  in  all  cases  theretofore  or  thereafter  commenced.  The 
amendment  consisted  in  the  substitution  of  the  words  '^  be- 
fore  the  final  disposition  of  the  cause,"  in  place  of  the  words 
*^  within  one  year  from  the  adjudication  of   bankmptcj.'' 
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Before  the  amendrnent,  the  section  read  as  follows :  "  At  any 
time  after  the  expiration  of  six  months  from  the  adjudication 
of  bankruptcy,  or  if  no  debts  have  been  proved  against  the 
bankrapt,  or  if  no  assets  have  come  to  the  hands  of  the  as- 
sio^ee,  at  any  time  after  the  expiration  of  sixty  days,  and 
within  one  year  from  the  adjudication  of   bankruptcy,  the 
bankrupt  may  apply  to  the  Conrt  for  a  discharge  from  his 
debts."    Upon  the  construction  of  this  section  judicial  opin- 
ions were  not  altogether  in  harmony.    In  some  of  the  Districts 
ic  was  held  that,  where  application  for  a  discharge  could  not 
be  made  till  after  six  months  from  the  adjudication,  it  might 
be  made  at  any^  distance  of  time  after  that  period ;  in  some^ 
that  the  limitation  of  one  year  from  the  adjudication  applied 
to  all  cases,  as  well  those  where  the  application  for  a  discharge 
might  be  made  after  sixty  days,  as  where  it  could  not  be  made 
until  after  the  lapse  of  six  months.     One  especial  grievance 
was,  that  a  fixed  period  of  a  year  should  limit  the  right  ta 
apply  for  a  discharge,  although  the  affairs  of  the  bankruptcy 
were  during  all  the  time  involved  in  litigation,  which  was  not 
terminated  at  its  expiration.   It  was  under  these  circumstances 
that  the  amendment  was  made.     If  the  legislative  intention 
had  been  to  fix  no  limit  of  time  after  which  the  bankrupt 
could  not  apply  for  a  discharge,  that  intent  would  have  been 
unmistakably  eflected,  by  striking  out  the   limiting  phrase 
instead   of   altering  its  terms.     Then   it  would  have  been 
plain,  that  at  any  time  after  the  right  to  apply  arose,  under 
the  provisions  of  the  section,  the  bankrupt  might  make  hia 
application  for  a  discharge.     This,  however.  Congress  did  not 
do.    It  has  substituted  for  the  fixed  period  of  a  year,  the  in- 
definite and  varying  period  indicated  by  the  phrase,  "  before 
the  final  disposition  of  the  cause."    If,  then,  we  inquire  what, 
in  the  sense  of  this  section,  is  ^^  the  final  disposition  of  the 
cause,"  it  must  be  replied,  that  it  is  an  event  whioh  may  occur 
before  the  bankrupt  has  applied  for  a  discharge,  because  it  is 
made  to  fix  the  period  before  the  expiration  of  which  his  ap- 
plication must  be  made.     We  cannot  read  it  to  mean  that  the 
bankrupt  may  apply  to  the  Court  fox  his  discharge  at  any  time 
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before  the  Coart  has  finally  acted  upon  an  application  by  him 
for  a  discharge.  We  are  forced,  therefore,  to  conclude  that  a 
final  disposition  of  the  cause  may  have  taken  place,  althongh 
no  application  for  a  discharge  has  been  made,  and  no  action 
of  the  Court  had  upon  the  subject.  A  cause  in  bankruptcy 
consists  of  two  parts.  The  one  embraces  the  administration 
of  the  estate,  the  other  the  matter  of  the  bankrupt's  personal 
discharge.  According  to  the  section  of  the  statute  in  qnes- 
tion,  the  application  by  the  bankrupt  for  his  discharge  must 
be  made  before  the  final  disposition  of  the  administration  of 
the  estate.  When  the  bankrupt  has  surrendered  all  his  prop- 
erty, and  the  assignee,  having  administered  it^  and  rendered 
his  accounts,  has  been  discharged  by  the  Court,  the  cause  is 
ended.  Nothing  remains  pending  in  the  Court,  unless  the 
bankrupt  has  made  application  for  his  discharge.  The  prac- 
tice of  the  District  Courts  affords  no  other  definition  of  "  the 
final  disposition  of  the  cause,"  There  never  in  practice  occnrs 
any  formal  order  of  the  Court  declaring  the  proceedings 
closed.  A  final  disposition  has  taken  place  when  the  actual 
litigations  are  ended  and  the  administration  of  the  estate  is 
closed.  I  think  it  was  the  purpose  of  Congress  to  require  the 
application  for  a  discharge  to  be  made  before  the  administra- 
tioo  of  the  estate  should  be  completed  ;  and  I  do  not  find  in 
the  language  of  tlie  amended  section  any  ground  upon  which 
I  can  Q^te^d  the  time  beyond  the  actual  termination  of  the 
pending  proceedings  for  the  administration  of  the  estate.  The 
order  of  the  District  Court  must  be  afiirmed. 

Ed:^aTd  F.  BvUwd^  for  the  bankrupts. 
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Ebenezeb  W.  Kaymond 
vs. 

The  Danbuby  and  Norwalk  Kailroad  Company, 

In  an  action  of  tort,  in  a  Court  of  the  United  States,  where  the  defendant 
soffers  a  de&nit,  the  plaintiff  has  no  constitutional  right  to  have  the  damages 
aseesiied  by  a  jnry. 

Snch  assessment  is  a  matter  of  practice,  and  may  be  made  according  to  the 
praetioo  of  the  Courts  of  the  State  in  which  the  Federal  Court  is  held. 

In  Connecticut^  such  assessment  may  be  made  by  the  Court. 

(Before  Smpiujf,  J.,  ConnecUcut,  February  16th,  1877.) 

Shipman,  J.  This  is  an  action  of  tort,  to  recoyer  damages 
for  aD  injury  to  the  plaintiff,  arising  from  the  negh'gence  of 
the  defendants.  The  defendants  have  suffered  a  default,  and 
have  thereby  admitted  a  cause  of  action,  as  alleged,  but  not 
the  alleged  extent  of  the  injury,  and  the  question  now  before 
the  Court  is  as  to  the  tribunal  by  which  the  quantum  of  dam- 
ages is  to  be  ascertained.  The  plaintiff  insists  that  he  has  a 
constitutional  right  to  have  the  questions  of  fact  in  regard  to 
damages  determined  by  a  jury,  while  the  defendants  assert, 
that,  in  accordance  with  the  practice  of  the  State  Courts  in 
Connecticut,  the  damages  are  to  be  assessed  by  the  Court. 

The  seventh  amendment  to  the  Constitution  of  the  United 
States  provides,  that,  "in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  Court  of  the  United 
States,  than  according  to  the  rules  of  the  common  law."  By 
the  first  clause  of  the  amendment,  the  right  of  trial  by  jnry,- 
in  common  law  actions,  was  guaranteed.  The  right,  and  the 
same  right,  of  jury  trial,  which  then  existed,  was  to  remain 
undisturbed.  In  some  of  the  State  Constitutions,  the  same 
idea  is  expressed  by  the  phrase,  *'  shall  remain  inviolate."    By 
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the  common  law,  at  the  date  of  the  adoption  of  the  ConBtitution, 
the  trial  of  all  issues  of  fact  must  be  by  a  jury.    By  isBnes  of 
fact  are  meant  questions  of  fact,  as  distinguished  from  queBtiona 
of  law,  which  the  result  of  the  pleadings  in  each  case  shows 
to  be  in  dispute  or  controversy  between  the  parties;  and  t 
jury  trial  in  issues  of  fact  was  the  right  of  the  litigant.    Id 
harmony  with  the  constitutional  right  afterwards  guaranteed 
by  the  seventh  amendment,  Congress  provided,  in  the  twdfth 
section  of  the  Act  of  September  24:th,  1789,  (1  [T.  S,  Stat,  at 
ZarffBy  79,  80,)  that  the  trial  of  all  issues  of  fact  shall,  in  all 
suits,  except  those  of  equity  and  of  admiralty  and  maritime 
jurisdiction,  be  by  jury.     But  the  assessment  of  damages, upon 
a  default,  either  in  actions  of  tort  or  of  contract,  stood  upon  a 
different  footing  from  the  trial  of  issues  of  fact.    In  the  earl; 
history  of  the  common  law,  the  subject  of  the  ascertainment 
of  damages  was  in  some  confusion.  Jhe  Courts  frequently  fixed 
the  amount  of  damages  on  a  judgment  by  default  and  on  de- 
murrer, {Hollers  Abridgment^  Tit  Damages;)  and,  "thoagh 
the  justices  use  to  award  inquest  of  damages,  when  they  gire 
judgment  by  default,  yet  they  themselves  may  tax  the  dam- 
ages, if  they  will."  {Sedgwick  on  Damages^  598  ;  Viner^s  Air,, 
Damagesy  I.)     Courts  had  also  the  right  of  revising  the 
amount  of  damages  which  had  been  assessed  upon  a  writ  of 
inquiry.    In  1765,  the  date  of  the  publication  of  the  first 
volume  of  Blackstone's  Commentaries,  the  practice  had  be- 
come settled,  that,  upon  a  default,  damages  should  be  assessed 
upon  a  writ  of  inquiry,  by  a  sherifiPs  jury ;  but  a  practice  was 
^^established  in  the  Courts  of  Eang's  Bench  and  Common 
Pleas,  in  actions  where  judgment  is  recovered  by  default 
upon  a  bill  of  exchange  or  a  promissory  note,  to  refer  it 
to  tUe  master  or  prothonotary,  to  ascertain  what  is  due  for 
principal,  interest,  and  costs,  whose  report  supersedes  the  neces- 
.sity  of  a  writ  of  inquiry."  (3  Black,  Comm.,  hy  Sharswood^  398, 
note  11.)    In  1848,  before  the  enactment  of  the  statute  of  15 
and  16  Vict,,  (ch,  76,  sec,  94,)  in  regard  to  the  ascertainment 
of  damages  by  a  master,  in  actions  of  contract,  it  is  said,  in 
Whitaker  v.  Ra/ttM^  (12  Jurist^  395,)  ^n  action  of  covenant, 
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that  the  Court  of  Queen's  Bench  had  the  power  to  assess 
damages,  en  demurrer  or  default,  without  the  intervention  of 
a  jurj.    The  assessment  of  damages  by  a  jury,  in  actions  of 
tort,  was,  however,  a  matter  of  practice,  and  not  of  right. 
Chief  Justice  Wilmot  held,  in  1770,  as  had  been  previously 
declared  in  1764,  that  a  writ  of  inquiry,  in  an  action  of  tort, 
is  an  inquest  of  office,  to  inform  the  conscience  of  the  Court, 
which  could  itself  have  assessed  the  damages,  without  any 
inquest.    (Beardmore  v.  Can^ington^  2  Wils,^  244;  Bruce  v. 
Rawlins^  3  Wils.y  61 ;  3  JFinlason*8  Heeve^s  History  of  English 
Law,  610.) 
'  In  the  26th  section  of  the  Act  of  September  24th,  1789,  (I 
U,  S,  SicU,  at  Large^  87,)  Congress  provided,  that,  in  all  causes 
to  recover  the  forfeiture  annexed  to  any  article  of  agreement, 
covenant,  bond,  or  other  specialty,  where  the  forfeiture,  breach 
or  non-performance  shall  appear  by  the  default  or  confession 
of  the  defendant,  or  upon  demurrer,  the  Court  shall  render 
judgment  therein  for  the  plaiutiif,  to  recover  so  much  as  is 
due  according  to  equity ;  and  that,  when  the  sum  for  which 
judgment  should  be  rendered  i^  uncertain,  the  same  shall,  if 
either  of  the  parties  request  it,  be  assessed  by  a  jury.    This 
section  is  reproduced  in  section  961  of  the  Revised   Stat- 
utes. No  provision  was  made  for  assessing  damages  in  actions 
of  tort.    By  the  17th  section  of  the  same  Act,  the  United 
States  Courts  were  empowered  to  establish  all  necessary  rules 
for  the  orderly  conducting  of  business  in  said  Courts,  provided 
such  roles  were  not  repugnant  to  the  laws  of  the  United  States. 
It  is  said  by  Judge  Washington,  in  Oolden  v.  Prince^  (3  Wash, 
G.  C.  B,y  313,)  in  speaking  generally  of  the  rules  of  practice, 
that  the  different  Circuit  Courts,  at  their  first  sessions,  adopted 
the  State  practice  as  it  then  existed.    In  1797,  the  Supreme 
Court  decided,  in  Brown  v.  Van  Braam,  (3  Dall,y  344),  upon 
a  writ  of  error  from  the  Circuit  Court  for  the  District  of 
Bhode  Island,  that  the  assessment  of  damages  after  a  default, 
in  a  suit  upon  a  foreign  bill  of  exchange,  by  the  Court,  instead 
of  a  jury,  under  the  practice  and  laws  of  that  State,  was  cor- 
rect, Judge  Chase  observing,  that  he  concurred  in  the  opinion 
of  the  Court,  upon  common  law  principles. 
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The  practice  in  this  State,  at  the  date  of  the*  adoption  of  the 
Constitution,  in  regard  to  the  assessment  of  damages,  is  easily 
ascertained.  Judge  Swift,  in  his  System^  published  in  1796, 
says :  ^^  Onr  Courts  possess  the  same  power  to  assess  damages 
as  a  jury  in  £ngland,  upon  a  writ  of  inquiry  issued  to  the 
sheriff  for  that  purpose.  There,  in  these  cases,  the  Court 
must  issue  a  writ  to  the  sheriff,  commanding  him,  by  twelve 
men,  to  inquire  into  the  damages,  and  make  return  to  the 
Court,  which  process  is  called  a  writ  of  inquiry.  The  sheriff 
sits  as  judge,  and  there  is  a  regular  trial  by  twelve  jurors,  to 
assess  the  damages.  This  mode  of  proceeding  must  be  pro- 
ductive of  expense  and  delay ;  and  the  practice  of  this  State, 
introduced  by  our  Courts,  without  the  authority  of  a  statute, 
of  assessing  the  damages  themselves,  without  the  intervention 
of  a  jury,  is  one  of  the  many  instances  in  which  we  have  im- 
proved upon  the  common  law  of  England."  (2  Swifffa  System^ 
268.)  This  practice  of  the  Courts  was  afterwards  sanctioned 
by  statute,  (Revision  of  1821,  sec,  59,  j?.  50,)  and  has  remained 
the  law  of  the  State  ever  since. 

The  practice  of  the  Unijpd  States  Courts,  in  the  different 
Circuits,  has  not  been  uniform.  The  more  common  method 
has  been  to  assess  damages  by  a  jury,  upon  a  writ  of  inquiiy, 
but  it  is  believed  that  the  practice  has  conformed  to  the  usages 
of  the  State  in  which  the  Circuit  Court  was  held.  (2  AhMs 
U.  S.  Praoticey  50.)  In  this  District,  neither  the  custom  of 
calling  in  a  marshal's  jury  to  assess  damages,  nor  the  assess- 
ment by  a  petit  jury,  under  the  direction  of  the  Court,  has 
prevailed. 

The  conclusion  is,  that  the  assessment  of  damages  by  a  juiy, 
upon  a  default,  is  matter  of  practice,  and  not  of  right ;  and 
that  the  assessment  should  be  made  in  this  case  according  to 
the  uniform  practice  of  the  State  Courts.  Let  the  damages 
be  assessed  by  the  Court,  or,  if  the  parties  agree,  by  the  clerk, 
as  committee,  to  find  and  report  the  facts  and  the  amount  of 
damages. 

William  JS.  Smith,  for  the  plaintiff. 
Calvin  O.  Childy  for  the  defendants. 
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In  the  mattes  of  Jean  B.  H.  Vandervelpen  and  Jeannettb 
Damas,  his  wife,  on  Habeas  Cobpus. 

The  extradition  treaty  between  the  United  States  and  Belgium,  (18  U,  S,  SUO,  at 
Large,  804.)  declares  that  its  provisions  ^all  not  apply  to  any  crime  com- 
mitted prior  to  the  date  of  the  treaty,  except  murder  and  arson.  The  date 
of  the  signing  of  the  treaty  was  March  19lh,  1874.  It  was  not  to  take  effect 
until  20  days  after  the  day  of  the  date  of  the  exchange  of  ratificationSw  They 
were  exchanged  April  30th,  1874:  Hdd,  that  a  crime  committed  in  Belgium 
on  the  1st  of  May,  1874,  was  covered  by  the  treaty. 

Where  an  extradition  case,  under  a  treaty,  is  brought  before  a  United  States 
Commissioner,  it  is  his  judicial  duty  to  judge  of  the  effect  of  the  evidence, 
and  no  other  judicial  officer  has  any  power  to  review  his  action  thereon. 

(Before  Jobhsok,  J.,  Southern  District  of  NewTork,  February  20th,  1877.) 

Johnson^  J.  These  persons  being  in  the  custody  of  the 
marshal  of  the  Southern  District  of  New  York,  in  extradition 
proceedinpfs  had  before  Kenneth  G.  White,  a  Commissioner 
of  the  Circuit  Court,  specially  authorized  to  entertain  such 
proceedings,  upon  the  warrant  and  decision  of  such  Commis- 
fiioner  against  them,  have  been  now  brought  before  me  by 
writ  of  habeas  corpus.  The  question  I  am  to  consider  is, 
whether  the  restraint  and  imprisonment  of  the  petitioners  is 
lawful,  for  it  is  only  from  unlawful  restraint  and  imprison- 
ment that  parties  can  be  freed  by  means  of  the  writ  of  hdheds 
corpus. 

The  extradition  of  persons  charged  with  crimes  alleged  to 
have  been  committed,  is  regulated  by  the  Kevised  Statutes, 
Title  66,  in  conjunction  with  the  particular  treaty  or  conven- 
tion applicable  to  the  case.  Section  5370  covers  the  whole 
authority  and  procedure  of  the  magistrates  of  this  country  in 
these  proceedings.  It  provides  as  follows  :  "  Whenever  there 
is  a  treaty  or  convention  for  extradition  between  the  Govern- 
ment of  the  United  States  and  any  foreign  Government,  any 
Justice  of  the  Supreme  Court,  Circuit  Judge,  District  Judge, 
Commissioner,  authorized  so  to  do  by  any  of  the  Courts  of 
the  United  States,  or  judge  of  a  Court  of  record,  of  general 
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jurisdiction,  of  any  State,  may,  apon  complaint  made  under 
oath,  charging  anj  person  found  within  the  limits  of  any 
State,  District  or  Territory,  with  having  committed  within 
the  jurisdiction  of  any  such  foreign  Government,  any  of  the 
crimes  provided  for  by  such  treaty  or  convention,  issue  his 
warrant  for  the  apprehen^on  of  the  person  so  charged,  that 
he  may  be  brought  before  such  justice,  judge  or  commissioner, 
to  the  end  that  the  evidence  of  criminality  may  be  heard  and 
considered.  If,  on  such  hearing,  he  deems  the  evidence  suf- 
ficient to  sustain  the  charge  under  the  provisions  of  the  proper 
treaty  or  convention,  he  shall  certify  tlie  same,  together  with 
a  copy  of  all  the  testimony  taken  before  him,  to  the  Secretary 
of  State,  that  a  warrant  may  issue  upon  the  requisition  of  the 
proper  authorities  of  such  foreign  Government,  for  the  surren- 
der of  such  person,  according  to  the  stipulations  of  the  treaty 
or  convention ,  and  he  shall  issue  his  warrant  for  the  commit- 
ment of  the  person  so  charged  to  the  proper  jail,  there  to 
remain  until  such  surrender  shall  be  made."  The  authority 
of  this  law  cannot  be  and  is  not  denied^  and  it  necessarily 
follows  that  an  imprisonment  in  pursuance  of  it  is  lawful. 
The  treaty  for  extradition  under  which  these  parties  ha^e 
been  charged,  is  between  the  United  States  and  Belgium. 
The  officer  who  has  acted  under  the  law  is  one  of  those  npon 
whom  it  confers  the  power  of  acting.  For  the  purposes  of 
this  law,  each  of  the  enumerated  officers  possesses  the  same 
authority,  so  that  it  is  indifferent,  for  all  legal  purposes, 
whether  he  is  the  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  or  only  a  Commissioner  authorized  to  act 
by  any  of  the  Courts  of  the  United  States.  Each  of  them 
derives  his  power  not  from  his  official  station,  but  from  the 
delegation  of  power  conferred  by  this  Act.  A  complaint 
under  oath  was  made  before  this  officer,  charging  these  par- 
ties, who  were  found  within  the  limits  of  a  State,  with  hay- 
ing committed  within  the  jurisdiction  of  Belgium  a  criminal 
offence  provided  for  by  that  treaty.  The  offence  thuB 
charged  was  uttering  a  forged  obligation,  with  intent  to  de- 
fraud, on  and  after  the  1st  day  of  May,  1874.    It  is  provided 
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for  by  Bubdivision  6  of  article  3  of  the  treaty,    (18  U.  S>  Stat 
(U  Zarffej  804.)    Article  8  declares,  that  the  proviaioDs  of  the 
treaty  shall  Dot  apply  to  any  crime  or  offence  committed  prior 
to  the  date  of  the  treaty,  except  murder  and  arson.     The 
date  of  the  signing  of  the  treaty  is  March  19th,  1874.    By 
article  8,  it  was  not  to  take  effect  antil  twenty  days  after  the 
day  of  the  date  of  the  exchange  of  ratifications.     These  were 
exchanged  April  30th,  1874,  and  the  treaty  did  not  take  effect 
until  twenty  days  thereafter.    But,  when  it  did  take  effect,  it 
operated  according  to  its  terms.    The  reference  in  article  3 
was  to  the  date  of  the  treaty,  which  was  either  the  date  of  the 
eigning,  or  the  date  of  the  exchange  of  ratifications,  and  not 
the  time  of  its  taking  effect.     The  offence  charged,  therefore, 
is  included,  in  respect  to  time  as  well  as  to  substance,  within 
the  provisions  of  the  treaty.    The  warrant  issued  by  the  mag- 
istrate, on  which  the  prisoners  were  arrested,  follows  the  com- 
plaint, and  directs  the  apprehension  of  the  persons  charged, 
and  that  they  be  brought  before  the  Commissioner  who  issued 
the  warrant,  to  the  end  that  the  evidence  of  criminality  may 
be  heard  and  considered.     The  statute  and  the  treaty  have 
thns  far  been  exactly  followed  by  the  Commissioner,  who 
thereupon  became  clothed  with  all  the  authority  that  the 
treaty  and  the  statute  confer  in  this  behalf.     When  it  is  re- 
membered that  the  treaty  and  the  statute  create  the  power, 
and  that  judicial  intervention  takes  place  only  because  they 
prescribe  it,  and  that  no  review,  by  judicial  authority,  of  the 
action  of  the  officer  who  executes  the  power,  is  provided  by 
either  treaty  or  statute,  no  ground  is  apparent  upon  which 
BQch  a  review  can  be  claimed.    The  jurisdiction  of  the  Com- 
missioner is  complete  when  the  prisoners  are  brought  before 
him  under  the  statute  and  treaty,  upon  a  charge  proyided  for 
by  the  treaty.     He  is  then  to  hear  and  consider  the  evidence 
of  criminality,  in  the  exercise  of  his  jurisdiction.    If,  on  the 
hearing,  he  deems  the  evidence  sufiSciont  to  sustain  the  charge 
under  the  provisions  of  the  proper  treaty,  he  must  certify  the 
Bamie,  together  with  a  copy  of  all  the  testimony  taken  before 
him,  to  the  Secretary  of  State.    In  this  case,  a  mass  of  evi- 
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dence  was  addaced  before  the  Commissioner,  authenticated 
according  to  the  provisions  of  the  Act  of  June  19th,  1876,  (19 
U,  S.  Stat,  at  Large^  59,)  and  relating  to  the  charges  against 
the  prisoners.  Of  the  effect  of  this  evidence,  it  wafe  the  jndi- 
cial  dntj  of  the  Commissioner  to  judge,  and  neither  the  duty 
nor  the  power  to  review  his  action  thereon  has  been  conferred 
upon  any  other  judipial  officer.  If  he  deems  it  sufficient,  the 
statute  prescribes  his  further  action  in  the  premises.  It  then 
rests  with  the  Executive  authority  to  determine,  in  the  last 
resort,  what  is  demanded  by  justice  and  the  obligations  of  the 
treaty.  If  it  appears  to  the  President,  upon  a  review  of  all 
the  evidence,  that  the  charge  is  not  sustained,  and  that  justice 
and  the  obligation  of  the  treaty  do  not  require  the  surrender  of 
the  prisoners,  he  can  refuse  it,  and  they  can  be  set  at  liberty, 
either  under  thQ  provisions  of  section  5273  of  the  Eevised 
Statutes,  or  in  any  other  appropriate  manner. 

The  whole  subject  involved  in  this  case  has  received  very 
careful  and  ample  examination,  in  this  Circuit,  in  the  case  of 
In  re  Stwpp^  (12  Blatchf.  C,  C.  jff.,  501,)  where  all  the  pre- 
vious cases  are  fully  examined  by  Judge  Blatchford.  His 
opinion  in  that  case  was  concurred  in  by  Judge  Woodruff, 
and  their  decision  established  the  law  in  this  Circuit.  I  con- 
sider it  my  duty,  and  my  judgment  agrees  with  their  views, 
to  apply  that  decision  to  this  case.  I  abstain  from  expreesiDg 
any  opinion  upon  the  effect  of  the  evidence.  .Having,  as  I 
think,  no  right  to  make  that  opinion  effectual  in  case  it  dif- 
fered from  that  of  the  Commissioner,  I  think  it  only  suitable 
to  withhold  it  all  together. 

The  writs  must  be  discharged,  and  the  prisoners  remanded 
to  the  custody  from  which  they  were  taken. 

• 

William  D,  Shipman  and  Emmet  It.  Olcotty  for  the 
relators. 

Frederie  JR.  Goudert^  for  the-Belgian  Government. 
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V8. 


Thoicas  D.  Pbabob  and  others.    In  EQunr. 

• 

In  the  caae  of  a  patent  for  an  ornamental  chain,  as  a  new  article  of  mannfacture, 
where  tliere  la  a  diffSerence  in  kind  between  the  patented  chain  and  prior 
chaioBy  and  where  what  was  open  to  the  public  could  not  make  a  chain  like 
the  patented  article  in  its  peculiar  characteristics,  the  patentee  is  not,  in 
ascertaining  the  damages  sustained  by  him  by  the  infringement  of  his  patent, 
limited  to  the  adyantage  derived  by  the  defendant  from  using  the  pecaliar 
featnrea  of  the  patented  chain  over  what  adyantage  he  would  haye  had  from 
xmiug  what  was  so  open  to  the  public. 

(Before  Shipman,  J.,  Southern  District  of  New  Tork,  February  2l8t,  1877.) 

Shipman,  J.  The  defendants  except  to  the  master's  report 
in  regard  to  the  amonnt  of  damages  found  to  have  been  sus- 
tained by  the  plaintiffs,  by  reason  of  the  infringement  of  their 
patent.  The  principal  exception  is  stated  in  two  forms — that, 
inasmach  as  the  defendants  had  a  right  to  make  chains  of 
alternate  links,  and  to  use  tubing  for  one  link,  provided  it  was 
soldered  so  as  to  make  that  link  closed,  the  question  to  be  de- 
termined by  the  master  was,  Ist,  What  advantage  was  derived 
by  the  defendants  from  using  the  open  links  over  what  they 
would  have  had  in  using  closed  links  made  of  tubing  ?  or,  2d, 
What  advantage  have  the  defendants  gained,  by  reason  of 
having  used  open  spiral  links  of  gold  tubing,  over  what  would 
have  enured  from  the  use  of  open  spiral  links  of  solid  wire  ? 

The  patented  article  was  a  new  ornamental  chain  or  neck- 
lace, a  new  article  of  manufacture,  and  the  first  claim  has  been 
held  by  this  Court  to  be  a  claim  for  a  chain  composed  of  alter- 
nate closed  links  and  open  spiral  links  formed  of  one  or  more 
coils  of  gold  tubing.  (MuJford  v.  Pearce^  13  Bldtchf.  C.  C. 
R.y  173.)  The  distinctive  feature  of  the  invention,  it  was 
held,  did  not  consist  in  the  fact  that  the  link  was  spiral,  but 
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did  consist  in  the  constraction  of  the  open  spiral  link  from  a 
specified  material,  viz.,  gold  tubing.  The  two  elements  of 
utility  and  novelty  which  the  new  article  possesses  are  described 
in  the  opinion,  in  which  it  was  shown  that  these  elements  did 
not  exist  either  in  a  soldered  chain  of  tubing^  which  oodd  not 
be  taken  apart,  and  which  required  finishing  and  polishing 
after  it  was  put  together,  or  in  a  chain  made  of  split  gold  rings 
of  solid  wire.  It  was  said  that  the  difference  between  the 
latter  article  and  the  patented  chain  was  cleai'ly  marked  and 
was  a  difference  in  kind.  The  patented  and  the  unpatented 
articles  are  entirely  distinct  from  each  other.  By  the  use  of 
closed  or  soldered  links  of  tubing,  or  links  of  solid  wire,  the 
manufacturer  cannot  obtain  the  result  which  is  found  in  the 
patented  invention,  and,  therefore,  the  principle  which  wu 
decided  in  Mowry  v.  Whitney^  (14  TTaK.,  62(>,)  and  which  is 
invoked  by  the  defendants,  is  not  apph'cable.  That  was  a 
case  of  a  new  process  of  manufacture,  and  the  Court  say  that 
the  proper  inquiry  was,  what  was  the  advantage  in  bringing  the 
article  by  the  patented  process  to  a  state  of  perfection,  over 
bringing  it  to  the  same  state  by  other  processes  open  to  the 
public,  and  which  would  be  equally  beneficial.  In  this  cas^, 
the  links  of  a  chain  which  are  open  to  the  public,  cannot,  from 
their  nature,  make  a  chain  which  is  like  the  patented  article  in 
its  peculiar  characteristics.  The  master  might  as  well  under- 
take to  estimate  the  advantage  which  the  patented  artide 
possesses  over  any  other  gold  chains,  as  over  those  which  the 
defendants  have  selected. 

The  master  seems  to  me  to  have  observed,  in  this  case,  the 
rules  which  have  heretofore  been  sanctioned  by  the  Circoit 
and  Supreme  Courts.  The  cases  of  Buck  v.  Hermanee^  (1 
Blaichf.  V.  C.  JR.,  898,)  Pitts  v.  Hall,  (2  Blatchf.  C.  C.  B., 
229,)  Cowing  v.  Bumsey^  (8  Blatchf.  C.  C.  B.,  36,)  Zivingstan 
V.  JotieSj  (2  Fishei^a  Patent  Cases^  207,)  Seymour  v.  Mc- 
Cormicky  (16  How,^  480,)  are  in  point. 

In  regard  to  the  motion  for  treble  damages,  I  do  not 
perceive  any  adequate  reason  which  calls  upon  the  Court  to 
exercise  its  discretionaiy  power  to  increase  the  actual  damages. 
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The  master's  report  is  confirmed,  and  the  exceptions  are 
disallowed.     The  motion  to  increase  the  damages  is  denied. 


Benjamin  F,  Lee^  for  the  plaintiffs. 
Henry  Bddwvn^  Jr.^  for  the  defendants. 


Katb  J.  Bayless 

vs. 

The  Travellers'  Insurance  Company  of  Hartford. 

'A  policy  of  insurance  against  accident  provided  for  the  payment  to  the  plaintiff 
of  a  specified  sum  within  a  specified  time,  alter  sufficient  proof  that  the 
faisared  "shall  hare  sustained  hodily  injuries  effected  through  external, 
violent  and  accidental  means,"*  "  and  such  injuries  alone  shall  have  occasioned 
death "  *'  provided,  that  this  insurance  shall  not  extend  to  any  death  or 
disahility  which  may  have  been  caused  wholly  or  in  part  by  any  surgical 
operation  or  medical  or  mechanical  treatment  for  disease."  A  specified  dose 
of  opium  was  prescribed  to  the  insured  by  his  physician,  to  allay  nervousness 
and  restlessness.  By  inadvertence,  he  took  more  opium  than  he  intended  and 
his  death  was  caused  thereby :  Held,  that  his  death  was  caused  wliolly  or  in 
part  by  medical  treatment  for  disease,  and  was  not  covered  by  the  policy. 

Heii,  also,  that  the  case  was  not  one  of  bodily  injury  effected  through  external, 
violent  and  accidental  means,  occasioning  death,  within  the  meaning  of  the 
policy. 

(Before  BnrKDior,  J.,  Eastern  District  of  New  York,  February  24th,  1877.) 

Benedict,  J.  This  action  is  bronght  upon  a  poh'cy  of 
insurance  against  accident,  issued  by  the  defendants,  whereby 
they  agreed  to  pay  to  the  plaintiff  the  sum  of  $10,000,  "  with- 
in ninety  days  after  sufficient  proof  that  the  insured,  William 
E.S.  Bayless,  at  any  time  within  the  continuance  of  the  policy, 
shall  have  sustained  bodily  injuries  effected  through  external, 
violent  and  accidental  means,  within  the  intent  and  meaning 
of  this  contract,  And  the  conditions  hereunto  annexed,  and 
Buch  injuries  alone  shall  have  occasioned  death  within  ninety 
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days  from  the  happening  thereof."    The  contract  contained 
the  following  proviso :  *'  Provided,  that  this  insurance  shaQ 
not  extend  to  any  death  or  disability  which  may  have  been 
caused  wholly  or  in  part  by  any  surgical  operation,  or  medical 
or  mechanical  treatment  for  disease."     The  cause  was  tried 
before  the  Couct  and  a  jury,  when,  upon  the  evidence  adduced, 
a  verdict  for  the  plaintiff  was  directed,  subject  to  the  opinion 
of  the  Court  upon  the  question  whether  the  facts  proved  were 
sufficient  to  render  the  defendants  liable  upon  their  poHcj. 
The  following  are  the  facts,  as  derived  from  the  evidence,  and, 
in  stating  them,  I  adopt  the  conclusions  of  fact  most  favorable 
to  the  plaintiff,  that  the  evidence  will  permit  to  be  drawn. 
The  insured  died  on  the  20th  of  November,  1872.     A  week 
or  so  previous  to  his  death  he  was  suffering  from  influenza, 
the  result  of  a  cold,  and  was  then  treated  therefor  by  hi$ 
physician.     He  began  to  get  better,  when,  on  Friday  night 
before  his  death,  he  had  an  attack  of  cholera  morbus,  accom- 
panied with  convulsions,  which  seemed  to  completely  shatter 
his  nervous  system  and  left  him  in  a  wholly  nervous  state. 
On  Monday  following  he  was  again  better,  proposed  to  go  to 
his  business,  and  asked  his  physician,  on  account  of  restlessness, 
to  give  him  some  opiate  for  a  quiet  night's  sleep.     The  physi- 
cian ordered  a  preparation  of  opium  and  directed  him  to  take 
twenty  drops  of  it  before  going  to  bed.     He  was  at  this  time 
taking    chloral,   under  the   same   medical    advice,  and   the 
opium  was  directed  to  be  taken  in  addition  to  a  prescribed 
dose  of  chloral.     That  night  the  insured  took  the  prescribed 
dose  of  chloral,  and,  as  may  be  inferred  from  the  facts  shown, 
a  dose  of  opium  also.     There  is  no  direct  evidence  as  to  the 
quantity  of  opium  he  took,  but  I  shall'treat  the  case  as  if  the 
evidence   respecting  the  symptoms  that  followed   and  the 
actions  of  the  insured  was  sufficient  to  warrant  a  jury  in  find- 
ing that,  through  inadvertence,  the  insured  took  more  opium 
than  he  intended  to  take,  and  such  a  quantity  tliat  his  death 
was  caused  thereby.    It  is  by  no  means  cle^r  that  such  finding 
would  be  warranted  by  the  evidence  given,  and  it  is  certain 
that  no  conclusion  more  favorable  to  the  plaintiff  can  be  drawn 
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from  the  proofs.  I  am,  therefore,  to  determine  whether,  as 
matter  of  law,  such  a  death  is  within  the  scope  of  the  policy 
sued  on.  Upon  this  question,  my  opinion  is  adverse  to  the 
plaintiff.  As  I  view  the  evidence,  the  death  was  caused  by 
^'medical  treatment  for  disease,"  and,  if  so,  it  was  excepted 
by  the  terms  of  the  policy. 

The  contention  in  behalf  of  the  plaintiff  is,  that  the  opium 
was  not  administered  by  the  hand  of  a  physician,  and,  more- 
over, was  not  the  dose  directed  by  the  physician  to  be  taken^ 
but  was  a  dose  taken  by  the  insured  upon  his  own  judgment, 
and  that  these  facts  take  the  case  out  of  the  exception  in  the 
policy.   But,  it  must  be  conceded,  that  the  opium  which  caused 
the  death  was  taken  by  the  insured  with  the  object  of  allaying 
the  nervous  excitement  from  which  he  was  suffering.     Cer- 
tainly, then,  this  was  disease.     The  advice  of  a  physician  had 
been  taken  as  to  its  cure.     It  is  equally  certain  that  there  was 
a  treatment  of  this  disease,  for,  the  remedy  prescribed  by  the 
physician  was  taken,  although  in  excessive  quantity,  and  the 
opium  taken  was  so  taken  because  the  physician  had  prescribed 
it  to  remedy  the  disease.    The  opium  was  taken  with  no  other 
object  than  to  effect  the  result  which  the  physician  had  ad- 
vised should  be  attained  by  using  opium.     Under  these  cir- 
cumstances, the  fact  that  the  patient  deviated  from  the  direc- 
tion given  by  the  physician  in  the  matter  of  amount,  and, 
upon  his  own  judgment,  took  a  larger  dose  than  had  been 
directed,  does  not  change  the  character  of  the  act.  The  object 
of  the  insured  in  taking  the  opium  he  did  was  to  cure  or  else 
to  kill.    The  facts  repel  the  idea  of  an  intention  to  kill  and 
prove  the  intention  to  cure.    Death  caused  by  such  an  act, 
done  with  such  an  intent,  is,  in  my  opinion,  a  death  caused 
wholly  or  in  part  by  medical  treatment  for  disease  and,  there- 
fore, is  not  covered  by  the  policy.    I  am  also  of  the  opinion 
that  the  facts  do  not  disclose  a  case  of  bodily  injury,  effected 
through  ^^  external,  violent  and  accidental  means,"  occasioning 
death,  within  the  meaning  of  the  policy.     I  do  not  consider 
^t  violence  can  fairly  be  said  to  be  an  ingredient  in  the  act 
Vol.  XIV.— 10 
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of  taking  a  dose  of  mediciDe,  although  the  medicine  be  de- 
structive in  its  action  and  death  the  result. 

These  considerations  compel  to  a  denial  of  the  motion  for 
judgment  in  favor  of  the  plaintiff,  and  a  direction  that  judg- 
ment for  the  defendants  be  entered. 

Redjidd  d&  Tlilly  for  the  plaintiff. 

Mather  <&  Ennever^  for  the  defendants. 


In  the  Matter  of  Solomon  Beisenthal  and  another, 

Bankbctpts. 

On  the  10th  of  July,  1876,  B.  made,  in  New  York,  a  yalid  yoluntary  assignment 
of  all  his  property  for  the  benefit  of  all  his  creditors,  without  preferences. 
The  assignee  accepted  the  trost  and  qualified.  Afterwards  a  creditor  reeor* 
ered  a  judgment  against  B.  in  an  adverse  suit,  on  a  debt  existing  before  the 
assignment,  and,  under  an  execution  thereon,  the  property  covered  by  tlie  as- 
signment was  levied  on  and  taken  possession  of  by  the  sheriff.  Afterwards, 
and  on  the  11th  of  September,  1876,  a  petition  in  inyoluntary  bankruptcy 
was  filed  against  B.  by  creditors,  other  than  the  judgment  creditor,  and  he 
was  adjudged  a  bankrupt,  and  an  assignee  in  bankruptcy  was  appointed.  By 
agreement,  the  property  was  sold  by  the  sheriff,  and  he  held  the  proceeds 
subject  to  the  order  of  the  District  Court  in  bankruptcy.  That  Court  decided 
that  the  assignee  in  bankruptcy  was  entitled  to  ^ch  proceeds,  to  the  exdi- 
sion  of  the  execution  creditor:  Held^  on  review,  that  such  decision  ww  cor- 
rect. 

The  assignment  was  void,  under  the  bankruptcy  statute,  as  against  the  assignee 
in  bankruptcy. 

Where  an  assignment  is  void  as  to  creditors,  by  reason  of  its  being  made  to 
hinder,  delay  or  defraud  them,  it  does  not  in  law  oppose  an  obetade  to  the 
enforcement  of  their  legal  rights. 

But,  where  such  an  assignment  is  valid  as  to  the  debtor  and  as  to  creditorB,  tnd 
is  avoided  by  the  assignee  in  bankruptcy,  only  as  having  been  made  in  coo* 
travention  of  the  bankruptcy  statute,  no  right  ef  any  judgment  and  execuUoo 
creditor,  intervening  between  the  time  of  such  assignment  and  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  can  prevail  over  the  superior  right  of  the 
assignee  in  bankruptcy  to  the  proceeds  of  the  assigned  property. 

(Before  Jobhson,  J.,  Northern  District  of  New  York,  Febrnary  24th,  1871) 
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JoHNBONi  J.    This  is  an  application  to  review  the  decision 
of  the  District  Court  in  bankruptcy.    The  material  facts  are, 
that,  on  the  19th  of  July,  1876,  {he  now  bankrupts  made  a 
voluntary  assignment  of  all  their  property  for  the  benefit  of 
all  their  creditors,  without  preferences,  and  complied,  in  re- 
spect to  it,  with  all  the  provisions  of  the  statutes  of  New  York ' 
regulating  such  assignments.    The  assignee  accepted  the  trust 
and  qualified  as  assignee.      Afterwards,  creditors  recovered 
judgments  against  the  assignors  in  adverse  suits,  upon  debts 
existing  before  the  assignments,  and  executions  were  issued 
thereon  to  the  sheriff  of  the  proper  county,  who  levied  upon 
all  the  goods  and  merchandise  covered  by  the  assignment,  and 
took  the  same  into  his  actual  possession.    Afterwards,  and  on 
the  11th  of  September,  1876,  creditors  of  the  assignors,  other 
than  the  judgment  creditors,  filed  their  petition  praying  that 
the  assignors  might  be  adjudged  bankrupts.     On  the  26th  of 
September,  1876,  an  adjudication  of  bankruptcy  was  duly 
had,  a  warrant  issued,  and  an  assignee  was  afterwards  duly 
appointed  and  qualified.     Afterwards,  upon  the  stipulation  of 
the  parties  in  interest,  the  property  levied  upon  was  sold  by 
the  sherifi,  the  proceeds  to  be  held  subject  to  the  order  of  the 
District  Court  in  bankruptcy.      The  questions  involved  were 
brought  before  the  Court  upon  motion,  and,  after  hearing  the 
parties  interested,  it  was  decided  that  the  assignment,  not  hav- 
ing been  made  with  intent  to  hinder,  delay  or  defraud  credi- 
tors, contrary  to  the  laws  of  New  York,  was  valid  as  against 
the  execution  creditors,  and  that  they  took  nothing  by  the  levy 
made  under  the  executions ;  but  that  the  assignment,  having 
been  made  within  three  months  before  the  filing  of  the  peti- 
tion against  the  bankrupts,  was  void  as  against  the  assignee  in 
bankruptcy,  and  that  he,  therefore,  was  entitled  to  the  pro- 
ceeds of  the  property,  to  the  exclusion  of  the  execution  credi- 
tors' claim  of  priority,  and  it  was  ordered  accordingly. 

That  such  an  assignment  is  void  against  the  assignee  in 
bankruptcy  has  been  long  held  in  the  Courts  of  the  United 
States,  in  most  of  the  Circuits.  It  has  been  recently  elabo- 
rately re-examined  by  Judge  Emmons,  in  the  Sixth  Circuit, ' 
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and  his  opiDion  is  so  full  and  able  that  it  scarcely  leaves  any 
thing  material  to  be  added.  {Globe  Ins,  Co.  v.  Cleveland  Im. 
Co,^  14  Nat.  Bkcy.  Beg,^  3ll.)  All  the  judges  in  this  Circnit 
have  repeatedly  so  held.  This  view  receives  a  strong  affirma- 
tive support  from  the  provisions  of  the  Act  of  July  26th,  1874, 
(19  U.  S.  Stat,  at  La/rge^  1^2,)  amending  section  12  of  the 
Act  of  June  22d,  1874,  (18  7rf.,  1 78,)  in  amendment  of  the 
bankrupt  law.  That  amendment  provides,  that  no  voluntaiT 
assignment  by  a  debtor  of  all  his  property,  made  in  good  faith, 
for  the  benefit  of  all  his  creditors,  ratably  and  without  creat- 
ing any  preference,  and  valid  according  to  the  law  of  the  State 
where  made,  shall,  of  itself,  in  the  event  of  his  being  Buhee- 
quently  adjudicated  bankrupt  in  involuntary  bankruptcy,  be  a 
bar  to  the  discharge  of  such  debtor.  When  it  is  considered 
that  the  making  of  such  an  assignment  had  been  frequently 
held  to  be  of  itself  an  act  of  bankruptcy  and  to  bar  a  dis- 
charge, the  implication  is  irresistible,  from  the  very  narnjw 
limitation  put  by  this  amendment  upon  the  law  as  understood 
and  administered,  that,  in  the  judgment  of  Congress,  the  gen- 
eral interpretation  of  the  law  was  correct.  This  amendment 
alters  the  law  only  in  involuntary  cases,  and  in  them  only  in 
the  single  particular,  that  such  an  assignment,  of  itself,  is  no 
longer  a  bar  to  a  discharge.  In  voluntary  cases  it  is  a  bar, 
and  in  all  cases  it  is  an  act  of  bankruptcy,  and  is  void  as 
against  the  assignee,  according  to  the  intent  of  Congress  as 
plainly  implied  from  this  enactment. 

The  general  intent  of  the  bankrupt  law  was  not  only  to 
administer  assets  on  the  basis  of  equality,  but  to  secure  that 
result  by  giving  to  the  creditors,  and  not  to  the  debtor,  the 
selection  of  the  person  to  be  entrusted  with  their  administra- 
tion, and  to  add  the  sanctions  of  the  criminal  laws  of  the 
United  States  to  secure  the  results  aimed  at.  To  permit  the 
administration  of  the  assets  of  an  insolvent  and  bankrupt 
debtor  to  be  committed  to  a  trustee  of  his  choice,  and  thus  to 
reduce  the  bankrupt  law  to  a  mere  process  for  discharging  a 
debtor  from  his  debts,  is  quite  inconsistent  with  any  fair  view 
of  the  purpose  of  this  legislation. 
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Thus  far  the  Courts  of  the  United  States  are  in  substantial 
agreement  Nor,  so  far  as  I  am  informed,  is  there  any  dis- 
agreement in  regard  to  the  next  proposition.  Where  an  assign- 
ment is  void  as  to  creditors,  by  reason  of  its  being  made  to 
hinder,  delay  or  defraud  them,  it  does  not  in  law  oppose  an 
obstacle  to  the  enforcement  of  their  legal  rights.  A  creditor 
who  has  obtained  an  execution  may  treat  such  an  assignment 
as  void,  and  levy  upon  the  property  transferred  by  it.  The 
bankrupt  law  does  not  interfere  with  this  right,  if  exercised 
prior  to  the  application  in  bankruptcy  for  an  adjudication,  and 
if  the  judgment  and  execution  were  obtained  without  collusion 
on  the  part  of  the  debtor,  in  violation  of  sections  5021  and 
5128  of  the  Bevised  Statutes.  In  the  case  supposed,  the  as- 
signment, being  fraudulent  as  against  creditors  and  void,  does 
not  so  transfer  the  property  to  the  assignee  as  to  obstruct  their 
rights,  although  good  as  against  the  debtor  himself.  Their 
judgments  are  liens  upon  the  assigned  real  estate,  and  their 
executions  bind  the  personal  property  just  as  if  no  assignment 
had  been  made.  These  rights  of  creditors  do  not  grow  out  of 
the  bitnkrupt  law,  and  in  no  sense  depend  upon  it  for  their 
origin  or  support.  The  bankrupt  law,  under  certain  circum- 
stances, defeats  these  rights,  but  never  confers  them. 

We  now  come  to  a  different  case,  in  respect  to  which  dif- 
ferences of  opinion  exist  among  the  judges  of  the  District 
Courts,  and  upon  the  decision  of  which  tins  cause  depends. 
Here,  the  assignment  was  not  made  to  hinder,  delay  or  defraud 
creditors,  and  all  the  requirements  of  the  laws  and  statutes  of 
the  State  of  New  York  had  been  complied  with  in  respect 
to  it.  The  title  to  the  assigned  property  passed,  by  tjie  assign- 
ment, to  the  assignee.  No  creditor,  as  such,  could  successfully 
assail  it.  No  judgment  or  execution,  obtained  against  the 
debtor  after  the  assignment,  could  bind  the  property,  for  the 
plain  reason  that  the  title  of  the  debtor  was  gone  from  him  by 
a  transfer  valid  against  him  and  valid  against  creditors.  But, 
under  the  provisions  of  the  bankrupt  Acts,  {Ji.  S.^  §  5129,  and 
Act  of  June  22{/,  1874,  §  10,)  a  right  was  conferred  upon  an 
assignee  in  bankruptcy  of  such  an  assignor,  to  avoid  such  an 
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afisignment,  provided  it  was  made  within  six  monthB  before 
the  filing  of  the  petition  for  an  adjudication  of  bankmptcj  in 
a  voluntary  case,  or  within  three  months  in  an  involuntary 
case,  and  provided,  also,  that  the  other  requisites  pointed  oat 
by  the  statute  existed.  The  right  thus  given  was  to  recover 
the  property,  or  the  value  of  it,  as  assets  of  the  bankrupt. 
The  title  of  the  assignee  in  general  relates  back  only  to  the 
commencement  of  the  proceedings  in  bankruptcy,  but,  in  the 
particular  cases  of  transfers  made  void  as  to  him,  his  title  re- 
lates back  to  the  time  of  such  transfers.  The  substantial  ques- 
tion is,  whether,  under  these  provisions  of  the  law,  creditors 
by  judgment  and  execution  obtained  after  the  assignment, 
having,  by  reason  of  it,  no  lien  upon  or  right  in  the  assigned 
property,  are  to  be  let  in  to  intercept,  and  take  precedence  of, 
the  right  of  an  assignee  in  bankruptcy  to  the  property  or  its 
value,  when  he  exercises  his  right  to  avoid  the  assignment  and 
to  recover  the  property.  Upon  this  question  the  opinion  and 
decision  of  Judge  Wallace  against  the  claim  of  the  judgment 
creditor  is  given  in  Johnson  v.  Rogers^  (15  Nat  Bkcy,  Reg.^ 
1.)  In  Macdonald  v.  Moore^  (8  Benedict^  579,)  Judge  Blatch- 
ford  reaches  a  different  conclusion,  and  each  of  these  learned 
judges  has  stated  the  arguments  and  considerations  which  led 
him  to  his  conclusion.  Between  these  conflicting  views  the 
controlling  and  decisive  consideration  seems  to  me  to  be  that 
which  Mr.  Justice  Story  puts  forward  as  the  ground  of  his 
judgment  upon  a  similar  question  under  the  bankrupt  Act  of 
1841,  in  the  case  of  Everett  v.  StonCj  (3  Sto7*y^  446,  454,  455.) 
He  says,  in  substance,  that  the  judgment  creditors  cannot  avail 
themselves  of  a  fraud  under  the  bankrupt  Act,  to  defeat  the 
very  policy  of  the  Act  itself.  That  policy  is,  equal  distriba- 
tion  among  creditors,  through  the  agencies  of  the  bankrupt 
law.  To  avoid  the  assignment  as  in  conflict  with  that  policT, 
and,  as  a  consequence,  to  allow  particular  creditors  to  intercept 
the  fruits  of  avoiding  it,  and  thus  prevent  equal  distribution, 
would  be  contradictory,  and  would  subvert  the  whole  laudable 
purpose  of  the  bankrupt  Act,  so  far  as  creditors  are  concerned. 
These  considerations  were  overlooked  in  McLean  v.  MeUne^ 
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(3  McLean^  199,)  where  it  was  assumed,  rather  than  adjudged, 
that,  if  an  assignment  could  be  avoided  under  the  bankrupt 
Act,  the  necessary  consequence  was  that  judgment  creditors 
would  be  let  in  to  claim  according  to  their  priorities,  in  pref- 
erence oyer  the  assignee  in  bankruptcy. 

The  acts  of  the  assignee  in  bankruptcy  do  not  enure  to  in- 
crease the  rights  of  the  judgment  and  execution  creditors. 
{Dodge  v.  Shddony  6  HiU^  9 ;  Seatnan  v.  Stoughton^  3  Barb. 
Ch.  R.,  344.)  .  When  the  assignee  recovers  the  property,  he 
takes  it  as  the  debtor  had  it  at  the  time  of  the  act  which  the 
assignee  avoids,  so  far  as  creditors  of  the  debtor  are  concerned. 
Avoiding  the  transfer  in  favor  of  the  assignee  in  bankruptcy 
does  not  revest  the  property  in  the  debtor,  but  vests  it  di- 
rectly in  the  assignee,  who  takes  it  by  virtue  of  the  statute. 
Tlie  transfer  by  the  debtor,  good  against  him,  and  good  against 
his  creditors,  prevents  any  lien  by  subsequent  judgment  or 
execution.  Upon  the  property  so  situated  the  statutory  trans- 
fer to  the  assignee  in  bankruptcy  operates  directly,  and  cannot 
be  subjected  to  the  liens  of  intervening  judgments  and  execu- 
tions without  overthrowing  both  the  language  and  the  policy 
of  the  bankrupt  Act  in  its  most  vital  provisions. 

I  am,  therefore,  of  opinion  that  the  order  of  the  District 
Court  under  review  was  correct,  and  should  be  affirmed. 

Norns  Morey^  for  the  assignee  in  bankruptey. 

Sherman  S.  Bogers  and  B,  Carlton  Sprague,  for  the  judg- 
ment creditors. 
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Hermann  A.  Gunther.    In  Equity. 

The  iDYention  Bet  forth  in  reissned  letters  patent  granted  to  John  J.  Schillings, 
May  2d,  1871,  for  an  improved  concrete  pavement,  defined,  and  the  claim 
construed. 

The  claim  is  not  confined  to  the  making  of  joints  by  the  permanent  interpositioo 
of  some  material  between  the  blocks,  but  it  embraces  the  making  of  joiots  bj 
the  temporary  interposition  of  a  catting  material  while  the  pavement  is  ia 
process  of  formation,  inasmuch  as  the  latter  method  accomplishes  the  aub- 
stantinl  results  of  the  patentee's  invention,  in  substantially  the  same  way  in 
which  they  are  attained  by  the  patentee. 

Circumstances  stated  which  govern  the  amount  of  the  fine  to  be  imposed  for  a 
contempt  of  Court  by  violating  an  injunction  issued  restraining  the  infringe- 
ment of  a  patent. 

(Before  Shxfmak,  J.,  Southern  District  of  New  York,  February  2dth,  1877.) 

Shifman,  J.  This  is  a  motioD-  for  an  attachment  for  con- 
tempt of  Court  by  reason  of  the  alleged  violation  of  an 
injunction  order.  Eeissued  letters  patent,  dated  May  2d, 
1871,  were  issned  to  the  plaintiff  for  an  improved  concrete 
pavement.  The  specification,  including  the  portions  subfie- 
quentlj  disclaimed,  and  which  are  enclosed  in  brackets,  states 
that  the  invention  *^  relates  to  a  concrete  pavement,  which  is 
laid  in  sections,  so  that  each  section  can  be  taken  up  and  relaid 
without  disturbing  the  adjoining  section.  With  the  joints  of 
this  sectional  concrete  pavement  are  combined  strips  of  tar 
paper  or  equivalent  material,  arranged  between  the  seTeral 
blocks  or  sections  in  such  a  manner  as  to  produce  a  suitable 
tight  joint,  and  yet  allow  the  blocks  to  be  raised  separately 
without  aiiecting  the  blocks  adjacent  thereto."  After  describ- 
ing the  composition  of  the  concrete,  the  specification  con- 
tinues :  "  While  the  mass  is  plastic,  I  lay  or  spread  the  same 
on  the  foundation  or  bed  of  the  pavement,  either  in  moulds 
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or  between  moyable  joists  of  the  proper  thickness,  so  as  to 
form  the  edges  of  the  concrete  blocks,  a  ay  one  block  being 
formed  after  the  other.     When  the  first  block  has  set,  I  re- 
move the  joists  or  partitions  between  it  and  the  block  next  to 
be  formed,  and  then  I  form  the  second  block,  and  so  on,  each 
succeeding  block  being  formed  after  the  adjacent  blocks  have 
set ;  [and,  since  the  concrete,  in  setting,  shrinks,  the  second 
block,  when  set,  does  not  adhere  to  the  first,  and  so  on ;]  and, 
when  the  pavement  is  completed,  each  block  can  be  taken  up 
independent  of  the  adjoining  blocks.     Between  the  joints  of 
the  adjacent  blocks  are  placed  strips,  J,  of  tar  paper,  or  other 
suitable  material,  in  the  following  manner :  After  completing 
one  block,  a,  I  place  the  tar  paper,  J,  along  the  edge  where  the 
next  block  is  to  be  formed,  and  I  put  the  plastic  composition 
for  such  neict  block  up  against  the  tar  paper  joint,  and  proceed 
with  the  formation  of  the  new  block  until  it  is  completed. 
In  this  manner,  I  proceed  until  the  pavement  is  completed, 
interposing  tar  paper  between  the  several  joints,  as  described. 
The  paper  constitutes  a  tight  water-proof  joint,  but  it  allows 
the  several  blocks  to  heave  separately  from  the  efi^ects  of  frost, 
or  to  be  raised  or  removed  separately,  whenever  occasion  may 
arise,  without  injury  to  the  adjacent  blocks.    *****    [In 
8nch  cases,  however,  where  cheapness  is  an  object,  the  tar 
paper  may  be  omitted,  and  the  blocks  formed  without  inter- 
posing anything  between  their  joints,  as  previously  described. 
In  this  latter  case  the  joints  soon  fill  up  with  sand  or  dust,  and 
the  pavement  is  rendered  sufficiently  tight  for  many  purposes, 
while  the  blocka  are  detached  from  each  other,  and  can  be 
taken  up  and   relaid,   each    independent   of   the  adjoining 
blocks."]     The  claims  are :  "  1.  A  concrete  pavement  laid  in 
detached  blocks  or  sections,  substantially  in  the  manner  shown 
and  described ;  2.  The  arrangement  of  tar  paper,  or  its  equiv- 
alent, between  adjoining  blocks  of  concrete,  essentially  as, 
and  for  the  purpose,  set  forth."     On  February  2d,  1875,  the 
plaintiff  disclaimed  the  portions  included  in  brackets,  and,  in 
his  disclaimer,  also  said  :  "  Your  petitioner  hereby  disclaims  the 
forming  of  blocks  from  plastic  material  without  interposing 
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anything  between  the  joints,  while  in  the  process  of  forma- 
tion." 

In  April  1875,  the  bill  in  eqnitj  of  the  plaintiff  against  the 
defendant,  alleging  an  infringement  of  said  letters  patent,  and 
praying  for  an  injanction  and  an  account,  was  heard  upon  the 
pleadings  and  proofs  by  this  Court.  It  was  clearly  proved 
that  the  defendant  had  made  and  laid  the  pavement  described 
in  the  patent,  except  that  he  had  substituted  tin  foil  between 
the  joints  in  lien  of  tar  paper.  An  attempt  was  made  to  show 
that  the  invention  had  been  anticipated  by  other  manufactur- 
ers of  concrete  pavement  in  this  country,  which  attempt  ww 
unsuccessful.  The  American  patent  of  Horace  P.  Kuss,  dated 
March  14th,  1848,  and  the  English  patent  of  John  Little, 
daied  April  29th,  1864,  were  also  relied  upon  by  the  defend- 
ant, as  anticipatory  of  the  plaintiff's  invention.  Mr.  Rubs's 
invention  consisted  of  a  foundation  pavement  of  concrete, 
which  was  afterwards  to  be  covered  with  ordinary  stone  flag- 
ging. This  sub-pavement  of  concrete  was  divided,  in  places 
where  it  covered  a  sewer  or  a  drain,  into  panels,  by  bars  of 
iron  forming  crosses,  united  by  an  eye-bolt,  with  a  ring  in  the 
head  of  each  bolt.  When  repairs  were  to  be  made  upon  the 
sewer  the  panel  could  be  lifted,  without  injury  to  the  rest  of 
the  concrete,  by  suitable  appliances  attached  to  the  ring.  The 
Little  patent  was  for  a  metallic  frame  work,  filled  in  with  con- 
crete blocks.  Neither  device  had  substantial  similarity  to  the 
pavement  of  the  plaintiff.  As  the  novelty  of  the  plaintiffs 
invention  was  not  disproved,  and  as  the  infringement  was 
manifest,  a  decree  was  rendered  directing  an  injunction  and 
an  accounting  before  a  master. 

The  plaintiff  has  now  filed  a  motion  for  attachment,  daini- 
ing  that  the  defendant  is  violating  the  injunction  and  the  pat- 
ent, by  the  construction  of  the  pavement  which  is  hereafter 
described.  As  the  parties  were  at  issue  upon  the  manner  in 
which  the  pavement  was  constructed,  a  reference  was  directed 
to  a  master  to  find  the  facts,  who  has  reported  as  follows: 
"  The  ground  was  prepared  by  grading  to  four  inches  below 
the  final  and  completed  surface  of  such  pavement.     Upon  the 
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surface  of  the  ground  so  graded  were  placed  wooden  frames 
or  mould  boards,  four  inches  in  height  or  thickness.     In  such 
frames  or  mould-boards  were  first  formed  the  one-half  of  the 
proposed  diamond-shaped  blocks.     The  said  frames  were  then 
removed  back,  so  that  their  points  of  separation  rested  against 
and  accorded  with  the  points  of  the  half  blocks  of  pavement 
already  laid,  thus  making,  by  means  of  the  sides  of  the  two 
completed  half  blocks  and  the  two  sides  of  the  frames  or 
mould-boards,  the  shape  for  the  diamond-shaped  block  to  be 
made  by  the  next  operation.    The  materials  used  and  the 
manner  of  using  them  were  as  follows  :  A  lower  course  upon 
the  ground  as  graded  was  laid,  composed  of  one  part  of  cement, 
three  parts  of  sand  and  two  parts  of  gravel  or  broken  stone, 
(none  of  the  particles  of  such  gravel  or  broken  stone  exceed- 
ing two  inches  in  diameter.)    This  lower  course  was  laid  to 
the  depth  of  three  inches  and  tamped  down.     Before  the  sec- 
ond block  is  thus  laid  in  its  lower  course,  the  lower  course  of 
the  first  block  is  allowed  to  become  "  well  set."    After  the 
lower  layer  has  been  thus  laid  to  within  one  inch  of  the  final 
surface,  the  upper  layer  is  then  put  on,  which  upper  layer  con- 
sists of  one  part  of  cement  and  one  part  of  fine  sand,  such  up- 
per layer  being  put  upon  the  first-formed  block  first  and 
shortly  after  such  first  block  has  been  made  with  the  bottom 
layer  thereon.     The  top  layer  of  cement  and  sand  was  then 
placed  upon  the  bottom  laj  er  of  the  second  block,  up  to  and 
against  the  top  layer  of  the  first  block,  and  the  laying  of  the 
pavement  was  thus  continued.     After  the  laying  of  two  ad- 
joining blocks,  and  while  the  upper  material  for  the  second 
block  was  in  a  soft  or  plastic  state,  a  trowel  or  other  similar 
instrument  was  inserted  between  the  top  layers  of  the  first  and 
second  block  through  the  upper  layer,  for  the  purpose  of 
making  a  separation  or  joint  between  them,  thus  making  what 
is  commonly  known  and  designated  as  a  block  pavement."    It 
is  conceded  that  this  description  of  the  method  in  which  the 
pavement  is  made  is  correct. 

The  question  at  issue  between  the  parties  is,  whether  a 
pavement  constructed  in  the  manner  described  is  an  infringe- 
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ment  of  the  patent.    That  the  defendant's  pavement  is  con- 
structed of  separate  layers  of  coarse  and  fine  cement,  I  do  not 
regard  as  material.     The  upper  layer  is  divided  into  blocks 
by  the  insertion  of  a  trowel  after  the  separate  sections  have 
been  made  in  the  frame,  and  while  the  concrete  of  the  second 
block  is  still  plastic.    The  defendant  thus  makes  a  block  pave- 
ment, which  can  be  taken  up,  so  far  as  the  blocks  into  which 
the  top  layer  is  divided  are  concerned,  without  injury  to  the 
adjoining  blocks.    The  pavement  possesses  the  advantage  of 
the  plaintiffs  invention.     The  plaintiff  forms  his  joint  by  the 
permanent  interposition  of  some  material  between  the  blocks, 
which  material  also  serves,  in  some  degree,  to  make  a  tight 
joint.     The  defendant  forms  a  joint  by  the  insertion  of  a  cat- 
ting instrument  between  the  blocks,  and  then  removing  the 
instrument,  leaving  the  joint  an  open  one  for  the  time.    The 
question  between  the  parties  becomes  one  of  construction  of 
the  patent.    Is  the  patent  confined  to  the  making  of  the  joints 
by  the  permanent  interposition  of  some  material  between  the 
blocks,  or  does  it  embrace  the  making  of  the  joints  by  the 
temporary  interposition  of  a  cutting  material  while  the  pave- 
ment is  in  process  of  formation  ?    For  the  purpose  of  deter- 
mining this  question,  it  is  necessary  to  ascertain  the  actual  in- 
vention of  the  patentee. 

It  was  manifest,  upon  the  former  hearing  of  this  case,  that 
the  old  method  of  laying  cement  or  concrete  pavement  was 
in  sections  between  joists  or  frames,  without  any  attempt  to 
divide  the  pavement  into  blocks.  The  pavement  was  a  uni- 
form surface  of  concrete,  subject  to  contraction  and  expansion 
from  natural  causes,  and,  when  it  became  cracked  through  the 
agency  of  frost,  was  not  easily  repaired.  The  improvement 
and  the  invention  coiisisted  in  dividing  the  pavement  into 
blocks,  so  that  one  block  might  be  removed  and  repaired  with- 
out injury  to  the  rest  of  the  pavement.  Although  this  im- 
provement, however  effected,  whether  by  the  insertion  of  a 
trowel,  or  by  the  permanent  interposition  of  some  other 
means  of  separation  between  the  blocks,  now  appears  to  have 
been  a  simple  invention,  yet  it  was  one  which  the  history  of 
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the  art  shows  to  have  been  previously  unknown,  and  to  have 
been  of  practical  importance,  and  to  have  been  received  with 
much  favor  by  the  public.  The  plaintiff  supposed  that  his 
invention  included  a  block  pavement  in  which  the  blocks  were 
formed  either  with  or  without  the  interposition  of  something 
between  the  joints.  He  subsequently  ascertained  that  he  was 
mistaken,  and  that  the  pavement  was  not  divided  into  blocks 
without  the  interposition  of  some  material  to  form  joints. 
The  discovery  of  this  fact  led  to  his  disclaimer,  wherein  he 
disclaimed  the  forming  of  blocks  from  plastic  material  with- 
out interposing  anything  between  the  joints.  This  disclaimer 
left  the  patent  for  a  pavement,  wherein  the  blocks  were  formed 
by  the  interposition  of  some  separating  material  between  the 
joints,  and,  in  the  specification,  he  has  described  tar  paper,  or 
its  equivalent. 

A  strict  construction  of  the  patent  would  limit  the  patented 
invention  to  the  permanent  interposition  of  the  equivalent 
material,  but  such  a  construction  would  be  a  limitation  of  the 
actual  invention.  The  method  adopted  by  the  defendant  ac- 
complishes the  substantial  results  of  the  plaintifPs  invention, 
in  substantially  the  same  way  in  which  they  are 'attained  by 
the  plaintiff.  The  difference  in  method  is,  that  the  material 
is  not  permanently  interposed  between  the  blocks,  and  this 
leads  to  the  only  difference  in  result,  which  is,  that  the  de- 
fendant's method  leaves  an  open  joint,  instead  of  the  tight 
joint  of  the  plaintiff,  which  is  not  the  material  part  of  the 
plaintiff's  invention.  The  material  part  was  to  make  a  cement 
pavement  separated  into  blocks  by  joints.  This  was  the  end 
to  be  accomplished  by  each  party.  Inasmuch,  then,  as  the 
plaintiff's  actual  invention  is  substantially  reproduced  by  the 
defendant  and  there  is  substantial  identity  in  the  means  by 
which  the  material  portion  of  the  result  was  accomplished,  I 
am  of  opinion  that  the  mode  of  operation  which  the  defend- 
ant has  adopted,  is  within  the  proper  limits  of  the  patent,  and 
is  included  within  the  first  claim. 

The  well  known  and  just  principle  of  the  Courts  of  this 
country  is,  that  a  liberal  construction  is  to  be  given  to  the 
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language  of  all  patents  and  specifications,  nt  res  magis  mUat 
quam  pereat  In  pursuance  of  that  rule,  •**  the  technical  daima 
in  a  patent  are  to  be  construed  with  reference  to  the  state  of 
the  art,  so  as  to  limit  the  patentee  to,  and  give  him  the  full 
benefit  of,  the  invention  he  has  made."  {Estahrock  v.  Bunr 
ha/r,  10  Pat.  Off,  Gazette,  909.) 

It  was  well  understood  by  both  parties,  upon  the  argument, 
that  the  object  of  the  motion  was  not  to  mulct  the  defendant 
in  damages,  but  to  obtain  a  decision  in  regard  to  the  extent  to 
which  the  plaintiff  was  to  be  protected  in  the  enjoyment  of  his 
patent,  which  had  been  decided  to  be  valid  and  to  have  been 
infringed.  I  am  of  opinion,  from  all  the  circumstances  which 
are  disclosed  in  the  aflSdavits  and  the  testimony  before  the 
master,  that  there  has  been  a  studied  attempt  on  the  part  of 
the  defendant  to  obtain  the  benefit  of  the  plaintiff's  invention. 
But  I  am  not  disposed  to  impose  a  severe  fine,  in  view  of  the 
fact  which  has  been  stated.  The  motion  is  granted,  and  a 
nominal  fine  of  fifty  dollars,  in  addition  to  a  sum  equal  to 
the  fees  of  the  master  upon  this  reference,  is  imposed  upon  the 
defendant,  to  be  paid  to  the  plaintiff  as  partial  indemnity  for 
his  expenses. 

Edward  Fitch  and  John  Van  Santvoord^  for  the  plaintiff. 

Ar^ur  V.  Brieeen^  for  the  defendant. 
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The  Mayob,  Aldermen  and  Commonalty  of  the  City  of 

New  York 


V8. 


The  New  England  Transfer  Company.    In  Equtty. 

By  the  IStli  section  of  the  Montgomerie  charter,  granted  to  the  city  of  New 
Tork  in  17«S0,  there  was  granted  to  the  corporation  of  that  city  the  sole  power 
of  establishing  such  ferries  **  around  Manhattan's  Island/' ''  for  the  carrying 
and  transportinq^  people,  horses,  cattle,  goods  and  chattels  from  the  said 
Island  of  Manhattan  to  Nassaa  Island,  and  from  thence  back  to  Manhattan's, 
and  also  from  the  said  Island,  Manhattan's,  to  any  of  the  opposite  shores  all 
around  the  same  Island,"  in  such  and  so  many  places  as  the  Common  Council 
should  think  fit,  and  the  ferriages  from  such  ferries  were  also  granted  to  the 
corporation.    The  boundaries  of  the  city  were  made  co-eztensire  with  Man- 
hattan Island.    In  1874,  part  of  another  county  was  annexed  by  the  Legis- 
luture  of  New  York  to  the  city  of  New  York,  and  declared  to  be  a  part  of  the 
city  as  if  it  had  always  been  so,  and  the  like  powers  were  giyen  to  the  corpo- 
ration, oyer  the  annexed  territory,  as  if  it  had  always  been  a  part  of  the  city. 
Afterwards,  a  ferryboat,  fitted  up  to  transport  railroad  cars  only,  was  run  to 
and  fro  between  a  place  in  such  annexed  territory  and  a  place  in  New  Jersey 
oppodte  the  city  of  New  York,  connecting  with  railroads  running  from  the 
termini  of  the  ferry.    The  boat  was  provided  with  two  railroad  tracks,  which 
preyented  the  entrance  of  ordinary  yehicles  and  of  foot  passengers,  except  as 
transported  in  the  cars :  BeUj  that  such  ferry  was  not  such  a  ferry  as  the 
charter  contemplated,  and  did  not  inyade  the  exclusive  franchise  of  the  cor- 
poration. 
Whether  the  Legislature  can  interfere  with  the  ferry  franchise  granted  by  said 

charter,  guert. 
Whether  the  franchise  so  granted  is  limited  to  establishing  ferries  from  the 
original  territory  of  the  city,  quert, 

(Before  Shipican,  J.,  Southern  District  of  New  York,  March  10th,  1877.) 

SHiPMANy  J.  This  is  a  bill  in  equity,  which  is  brought  by 
the  corporation  of  the  city  of  New  York,  to  restrain  the  de- 
fendants from  operating  a  ferry,  without  the  license  of  the 
plaintiffs,  from  Mott  Haven,  on  the  north  shore  of  the  Har- 
lem Eiver,  within  the  23d  Ward  of  the  city  of  New  York,  to 
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Jersey  City.     The  following  agreed  statement  of  facte  speci- 
fies the  character  and  nses  of  the  boat  which  is  employed  by 
the  defendants,  the  route  over  which  the  boat  passes,  and  the 
object  for  which  the  said  boat  and  route  are  used  :  "  The  d^ 
fendants  are  a  corporation,  organized  under  the  laws  of  the 
State  of  Connecticut.     A  certified  copy  of  their  charter  may 
be  read  in  evidence.    They  hold  a  contract  with  the  United 
States  for  the  carriage  of  certain  mails.     They  are  owners  of 
a  side-wheel  steamboat,  called  the  Maryland,  of  about  1,093t{» 
tons  burthen,  enrolled  and  licensed  for  the  coasting  trade,  un- 
der the  laws  of  the  United  States.    The  said  steamboat  is  con- 
structed as  what  is  popularly  called  a  '  double  ender,'  i.  <?.,  with 
open  ends  for  entrance  upon  and  egress  from  the  main  deck 
fore  and  aft,  and  capable  of  being  run  either  end  foremost, 
having  at  each  end  a  rudder  controlled  from  the  rudder  wheel 
in  the  pilot  house  on  the  upper  deck,  but  she  is  not  adapted  to 
or  capable  of  the  transportation  of  ordinary  vehicles  or  traflBc, 
and  her  sole  purpose  and  adaptation  is  to  thei  transfer  of  rail- 
road cars.     On  the  main  deck  two  railroad  tracks  are  laid  down, 
occupying  the  entire  space  on  the  main  deck  to  the  bulkheads 
on  the  sides  of  the  vessel,  extending  from  end  to  end  of  the 
boat,  and  preventing  the  entrance  or  egress  of  vehicles,  and 
also  of  passengers,  baggage  or  freight,  except  as  the  same  mav 
be  transported  in  railroad  cars  run  over  the  said  railroad  tracts, 
which  are  so  adjusted  as  to  connect  with  corresponding  tracks 
on  the  platform  or  bridge  at  the  railroad  dock,  or  of  the  rail- 
road  landing  place  to  which  the  boat  runs.     Cars  containing 
passengers  and  their  baggage,  other  freight  and  mails,  are  ran 
upon  the  boat  at  the  place  of  embarkation,  on  the  arrival  of 
trains  at  the  terminus  of  the  railroad  at  such  place  of  embark- 
ation, and  are  run  oflE  from  the  boat  at  the  place  of  disem- 
barkation, for  farther  transportation  by  land ;  but  no  passen- 
gers, baggage,  freight,  goods  or  merchandise  are  taken  or 
transported  on  said  steamboat,  except  as  the  same  may  be 
contained  in  railroad  cars  run   on  and  off  said  tracks  as  afore- 
said.    Used  in  this  manner,  the  Maryland  has  been  employed 
by  the  defendants  since  the  10th  day  of  May,  1876,  for  the 
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transfer  of  drawing  room,  sleeping  and  ordinary  passenger 
cars  containing  passengers  and  baggage,  freight,  express  and 
mail  cars  containing  baggage,  freight,  express  matter  and 
mails,  from  a  point  at  a  place  called  Mott  Haven,  on  the  north 
shore  of  the  Harlem  river,  now  within  the  Twenty-third  Warcf 
of  the  city  of  New  York,  but  formerly  the  town  of  Morrisania, 
in  the  county  of  Westchester  and  State  of  New  York,  to  a 
point  in  Jersey  City  in  the  State  of  New  Jersey,  at  the  dock 
of  the  Pennsylvania  Railroad  Company,  and  vice  versa.  The 
trips  of  the  Maryland  are  dependent  upon  the  arrival  of  trains 
connecting  by  railroad  from  places  north  and  east  of  the  city 
of  New  York,  and  arriving  at  Mott  Haven,  bound  south  and 
southwest,  and  upon  the  arrival  of  connecting  trains  by  rail- 
road from  places  south  and  southwest  of  Jersey  City,  arriving 
at  that  city  and  bound  north  and  northeast,  with  no  other 
delay  of  the  journey  than  such  as  is  necessary  to  run  the  cars 
on  and  off  the  boat.  The  drop  platform  or  bridge  at  Mott 
Haven,  by  means  of  which  the  cars  of  the  defendants  are  run 
upon  and  off  from  the  deck  of  the  Maryland,  is  so  constructed 
and  operated  as  to  rise  and  fall  with  the  tide  in  the  Harlem 
river;  but  it  does  not  project  into  the  river  beyond  the  natural 
line  of  low-water  mark,  sufficient  artificial  excavation  having 
been  made  to  give  ample  depth  of  water  to  float  at  any  tide. 
The  course  of  the  Maryland  on  leaving  the  dock  at  Mott 
Haven  is  down  the  Harlem  river  to  its  junction  with  the 
East  river,  down  the  East  river  southward  to  the  bay  of  New 
York,  through  the  said  bay  around  the  Battery  to  the  Hudson 
or  North  river,  and  up  the  Hudson  river  to  the  dock  at  J  ersey 
City  in  the  State  of  New  Jersey,  on  the  west  shore  of  the 
Hudson  river,  and  crossing  the  dividing  line  between  the 
States  of  New  York  and  New  Jersey  in  the  course  of  the  trip. 
On  the  trip  of  the  boat  from  Jersey  City  to  the  place  of  land- 
ing at  Mott  Haven,  the  course  (being  reversed)  is  over  the 
same  water.  No  fixed  or  separate  toll  is  charged  or  taken  by 
the  defendants  in  respect  to  the  carriage  of  passengers'  bag- 
gage or  freight  upon  the  said  steamboat,  but  the  defendants 
operate  their  said  route  as  a  part  of  a  continuous  line  for  the 
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traDBportation  to  the  place  of  destination,  of  paseengers,  bag- 
gage, freight,  mails,  and  other  property,  on  their  way  from 
places  north  and  east  of  the  city  of  New  York,  in  the  States 
^of  Massachusetts,  Connecticut  and  New  York,  to  places  ^^ 
spectively  south  and  southwest  of  the  said  city- of  New  York, 
in  the  States  of  New  Jersey  and  Pennsylvania,  respectivdy, 
and  vice  versa,  under  arrangements  made  by  the  defendante 
with  the  New  York  &  New  England  Bailroad  Company,  the 
Hartford,  Providence  &  Fishkill  JRailroad  Company,  the  New 
York,  New  llaven  &  Hartford  Eailroad  Company,  the  Penn- 
sylvania Eailroad  Company,  and  the  other  railroad  companies 
whose  roads  form  a  part  of  said  continuous  lines,  and  which 
are  incorporated  and  exist  under  the  laws  of  the  Stateeof 
Massachusetts,  Ehode  Island,  Connecticut,  New  York,  New 
Jersey  and  Pennsylvania,  and,  as  part  of  such  continuoas  line 
between  Mott  Haven  and  Jersey  City,  the  defendants  trang- 
port  such  passengers,  baggage  and  freight  by  water,  in  the 
manner  above  mentioned.  Neither  of  the  railroad  companies 
above  mentioned  had  separately  or  jointly,  prior  to  the  10th 
day  of  May,  1876,  established  or  effected  a  transportation  of 
passengers,  baggage,  freight  or  mails,  by  or  by  means  of  what 
is  herein  described  as  the  continuous  route  between  Mott 
Haven  and  Jersey  City.  Through  coupon  tickets,  in  the  nsnal 
form,  are  sold  to  the  passengers.  The  compensation  of  the  de- 
fendants for  the  carriage  by  water  between  Mott  Haven  and 
Jersey  City,  is  included  in  a  through  rate,  and  collected  by  the 
railroad  companies  selling  a  through  ticket  to  a  passenger  or 
delivering  freight  to  a  consignee,  and  is  paid  over  to  the  de- 
fendants. The  compensation  of  the  defendants  in  respect  to 
the  carriage  of  United  States  mails  upon  the  said  continu- 
ous line  and  route,  by  their  said  steamboat,  is  paid  to  said  de- 
fendants by  the  postmaster-general,  in  the  manner  established 
by  law,  and  is  fixed  by  an^  included  in  a  contract  made  be- 
tween the  defendants  and  the  Post  OflSce  Department  of  the 
United  States,  for  the  transportation  of  such  mails  over  their 
portion  of  said  continuous  line,  from  places  north  and  east  of 
the  city  of  New  York  to  places  south  and  southwest  of  the 
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said  city  of  New  York,  and  vice  versa.  The  Pennsylvania 
Sailroad  Company  own  and  control  the  dock  and  slip  at  Jersey 
€ity,  and  the  New  York,  New  Haven  &  Hartford  Railroad 
Company  own  and  control  the  dock  and  slip  at  Mott  Haven, 
and  purchased  the  same  prior  to  the  passage  of  Chapter  613 
of  the  Laws  of  New  York,  1873,  np  to  which  time  the  place 
called  Mott  Haven  was,  as  it  had  ever  prior  thereto  been,  a 
part  of  Westchester  county.  Neither  the  Mayor,  Aldermen 
and  Commonalty  of  the  city  of  New  York,  nor  the  Common 
Council  of  said  city,  have  ever  taken  any  action  to  establish 
any  ferry  between  the  termini  of  the  route  navigated  by  the 
said  steamer  Maryland,  nor  over  any  other  route  or  line  with 
which  said  Maryland  competes  or  interferes.  The  maps  iden- 
tified by  the  signatures  of  the  counsel  for  the  respective  par- 
ties, and  made  under  the  direction  of  Mr.  G.  W.  Greene,  Jr., 
eugineer-in-chief  of  the  Department  of  Docks,  are  admitted 
to  be  correct,  and  may  be  referred  to  at  the  hearing  by  either 
party.  All  charters,  grants  and  legislative  acts  of  the  State  of 
Xew  York,  of  the  United  States,  or  of  any  State  of  the  United 
States,  material  to  this  cause,  may  be  referred  to,  on  the  hear- 
ing thereof,  by  either  party." 

The  Montgomerie  charter,  granted  in  1780,  (4  Geo.  H,) 
^Ms  the  charter  upon  the  foundation  of  which  the  city  of  New 
York  is  at  present  governed.'*  (KenPs  Charters^  note  xix,  p, 
212.)  It  recited  and  ratified  the  Dongan  charter,  which  was 
the  first  English  charter  granted  to  the  city  of  New  York,  in 
1686,  and  the  Combnry  charter,  granted  in  the  7th  of  Queen 
Anne,  and  conferred  new  and  additional  powers  upon  the  cor- 
poration. By  the  15th  section  of  the  Montgomerie  charter, 
the  Crown  of  England  granted  and  confirmed  to  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  and  their 
successors,  forever,  "  the  sole,  full  and  whole  power  and  author- 
ity of  settling,  appointing,  establishing,  ordering  and  directing 
«  «  «  «  Boch  and  so  many  ferries  around  Manhattan's  Island 
nlias  New  York  Island,  for  the  carrying  and  transporting  peo- 
ple, horses,  cattle,  goods  and  chattels  from  the  said  Island  of 
Manhattan  to  Nassau  Island,  and  from  thence  back  to  Manhat- 
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tan's,  and  also  from  the  said  Island  Manhattan's  to  any  of  the 
opposite  shores  all  aroand  the  same  island,  in  such  and  bo 
many  places  as  the  said  common  council "  shall  think  fit.  The 
rents,  issues,  profits,  ferriages,  fees  and  other  advantages  aris- 
ing from  such  ferries  were  also  granted  to  the  said  oorporatioii. 
By  the  87th  section,  there  was  also  a  grant  of  the  existing  fer- 
ries, "  and  all  other  ferries  now  and  hereafter  to  be  erected 
and  established  all  round  the  island  of  Manhattan's."  The 
boundaries  of  the  city  were  made  co-extensive  with  Manhattan 
Island. 

By  an  Act  of  the  Legislature  of  the  State  of  New  York, 
passed  May  6th,  1874,  {Chapter  329  of  the  Law%  of  ISU,)  the 
towns  of  Morrisania,  West  Farms  and  King's  Bridge,  all  of 
Westchester  county,  were  annexed  to  the  city  of  New  York, 
and  were  constituted  the  23d  and  24th  wards  of  that  city. 
The  first  section  of  this  Act  declared  that  this  territory  w» 
thereafter  to  be  a  part  of  the  city,  and  to  be  entitled  to  the 
immunities,  privileges  and  franchises  of  the  city,  in  every  ^^ 
spect,  and  to  the  same  extent,  as  if  the  annexed  territory  had 
sJways  been  included  within  the  city.  The  eleventh  section 
provided  that  the  mayor  and  common  council  of  the  city  of 
New  York  should  thereafter  exercise  over  the  annexed  terri- 
tory the  same  powers,  in  like  manner  and  to  the  same  extent, 
as  if  said  territory  had  always  been  a  part  of  the  city  of  Ke^ 
York,  except  as  limited  or  excepted  by  the  Act  itself. 

Upon  the  foregoing  facts,  three  questions  of  law  arise: 
1st.  Did  the  city  of  New  York  obtain,  by  the  Montgomerie 
charter,  exclusive  power  to  establish  all  the  ferries  from  the 
original  limits  of  the  city  to  any  of  the  opposite  shores!  2d. 
Was  this  exclusive  franchise  extended  to  and  impressed  upon 
the  annexed  territory,  so  that  a  ferry  could  not  be  establiabed 
from  a  point  within  the  23d  ward,  without  the  license  of  the 
common  council,  or  is  the  franchise  limited  to  the  establiA- 
ment  of  ferries  from  Manhattan  Island !  8d.  Is  the  user,  bj 
the  defendants,  of  the  Maryland  upon  its  route,  a  ferry,  with- 
in the  true  meaning  of  the  Montgomerie  charter  i 

1.  The  grant  was  of  an  exclusive  right  in  the  coq)oration 
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to  establish  future  ferries  from  any  part  of  the  original  terri- 
tory of  the  city,  to  any  of  the  opposite  shores,  and  to  receive, 
for  the  exclusive  benefit  of  the  corporation,  the  ferriages  aris- 
ing therefrom,  or  the  emoluments  arising  from  any  ferry 
licenses  which  the  common  council  might  give.    Whedier  the 
legislature  of  New  York  can  or  cannot  interfere  with  this 
exclusive  grant,  and  divest  the  city  of  the  rights  which  it 
acquired  by  such  charter,  is  a  question  which  has  not  yet 
arisen.     The  grant  seems  to  have  been  one  of  property  as 
well  as  of  public  or  political  power  ;  and,  whenever  the  ques- 
tion shall  arise  in  regard  to  the  control  of  the  State,  acting 
by  its  le^slature,  over  the  grant,  the  remarks  of  Chancellor 
Kent,  in  his  notes  to  the  charters  of  New  York,  {Note  xxx, 
page  235,)  in  opposition  to  the  theory  that  the  grant  is  within 
the  reach  of  gratuitous  legislative  resumption,  will  undoubtedly 
receive  the  consideration  which  has  always  been  given  to  the 
opinions  of  that  eminent  judge.     (Benson  v.  Mayor^  i&c.j  10 
Barb.  S.  C.  R.,  223 ;  Darlmgt&n  v.  MayoTy  dko.^  81  N.  Y. 
164,  203 ;  People  v.  Mayor^  dko.,  32  Barb.  S.  O.  B.,  102 ; 
Mayor y  dkc.  v.  *Staien  hla/nd  Ferry  Company ^  8  Jones  <& 
Spencer,  232.) 

2.  The  second  question  is,  whether  the  exclusive  franchise 
is  or  is  not  limited  to  the  establishment  of  ferries  from  Man- 
hattan Island,  the  original  territory  of  the  city.  The  grant, 
which  has  been  heretofore  substantially  recited,  was  a  grant  of 
an  exclusive  right  to  establish  ferries  around  Manhattan  Island, 
from  said  island  to  any  of  the  opposite  shores.  On  the  one 
hand,  it  is  urged,  that  municipal  jurisdiction  extended  through- 
out the  whole  island,  and  that,  whenever,  in  either  of  the  three 
charters,  Manhattan  Island  was  referred  to,  it  was  referred  to 
for  the  purpose  of  designating  the  territory  made  subject  to 
the  corporate  franchises  and  powers  of  the  city,  and  was 
referred  to  as  the  territorial  limit  to  which  the  ferry  franchises 
could  then  extend,  because  the  island  and  city  territory  were 
then  identical,  and  that  the  meaning  of  the  charter  is,  that, 
wherever  the  jurisdiction  of  the  corporation  extended,  namely, 
throughout  the  island,  that  territory  was  aflEected  with  a  corpo- 
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rate  and  exclusive  right  in  the  corporation  to  establish  all  need- 
ful ferries,  and  that  the  powers  which  the  mayor  and  commoa 
council  rightfully  exercised  over  the  old  territory,  were,  by  the 
act  of  annexation,  to  be  exercised  over  the  new  territory,  ta 
the  same  extent  as  if  such  territory  had  always  been  a  part  of 
the  city,  and  that  thus  the  ferry  franchises  were  extended  to 
and  impressed  upon  such  new  territory.  On  the  other  hand 
it  may  be  urged,  that  the  charter  was  of  a  municipal  corpor- 
ation, which  was  established  upon  an  island ;  that  the  pros- 
perity, and  the  very  existence  of  the  city  depended  upon  its 
abundant,  permanent  and  regular  means  of  intercourse  with 
the  main  land ;  that  there  was  a  necessity  that  *the  city 
should  be  furnished  with  the  exclusive  power  to  authorize  the 
permanent  establishment  of  regular  and  frequent  means  of 
communication  with  the  opposite  shores  and  with  Long  Island; 
that,  therefore,  the  power  was  given  to  the  corporation  to 
connect  the  island  by  ferries  with  other  places,  as  a  power 
indispensable  to  the  welfare  of  the  city ;  that  this  power,  being 
in  terms  for  the  establishment  of  ferries  around  the  island^ 
was  not,  by  the  act  of  annexation,  extended  to  a  power  to 
establish  ferries  from  the  newly  acquired  territory  beyond  the 
island,  but  the  construction  of  the  grant  should  be  governed 
and  controlled  by  the  circumstances  which  existed  when  the 
charter  was  given,  and  which  made  such  a  grant  necessaiy; 
and  that,  therefore,  the  city  of  New  York,  as  enlarged  by  the 
annexation,  possesses  only  the  same  franchise  which  it  pre- 
viously had — that  of  establishing  ferries  from  the  island,  and 
not  necessarily  from  the  territory  of  the  city,  and  that  thii 
construction  limits  the  grant  to  the  natural  meaning  of  the 
words  employed.  The  view  which  I  take  of  the  tliird  question, 
renders  it  unnecessary  to  express  an  opinion  upon  this  point. 
3.  Is  the  liberty  or  privilege,  which  the  defendants  now 
use,  of  running  the  steamer  Maryland,  in  the  manner  and  for 
the  uses  described  in  the  statement  of  facts,  a  ferry,  within 
the  meaning  of  the  grant  in  the  Montgomerie  charter  i  In 
Bridge  Proprietors  v.  Jlobokcn  Company,  (L  Wall,,  116,) 
the  Supreme  Court  held,  that  a  railroad  bridge,  which  was  an 
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extension  of  the  iron  rails  which  composed  the  material  part 

of  a  railroad  over  the  Ilackensack  river,  together  with  such 

sabstmcture  as  is  necessary  to  keep  the  rails  in  place  and 

enable  them  to  support  the  cars,  was  not  a  bridge,  within  the 

meaning  of  an  Act  of  the  Legislature  of  New  Jersey,  passed 

in  1790,  by  which  that  State  empowered  certain  commissioners 

to  contract  for  the  building  of  a  bridge  over  the  Hackensack, 

and  provided  that  it  should  not  be  lawful  for  any  person  to 

erect   any  other  bridge  across  the  said  river  for  ninety-nine 

years.     The  decision   was  upon  the  ground,  that  a  railroad 

bridge,  on  which  there  was  '^  no  planked  bottom,  no  roadway 

or  path,  nothing  on  which  man  or  beast  or  vehicle  could  pass, 

save  as  it  is  carried  over  in  the  cars,"  was  not  a  bridge,  within 

the  minds  of  the  framers  of  the  Act  of  1790,  or  within  the 

true  intent  and  meaning  of  the  exclusive  grant  contained  in 

that  Act.    To  the  same  eflTect  are  Mohawk  Bridge  Co.  v.  Utioa 

R,  a,  Co.j  (6  Paige,  554 ;)  McRee  v.  Railroad  Co.,,  (2  Jonesj 

Law,  186 ;)  Thbmpaon  v.  N.  Y.  <&  Haarlem  R.  R.   Co.,  (3 

Sand.  Ch.  i?.,  625.)    The  decision  in  Enfield  Bridge  Co.  v. 

IlaHford  de  N.  11.  R.  R.  Co.,  (17  Conn.,  40.)  where  the 

contrary  doctrine  was  ably  maintained,  is  not  in  accordance 

with  the  prevailing  opinion  which  is  now  entertained  by  the 

Courts  of  this  country. 

The  reasoning  which  denies  that  a  railroad  bridge  is  an 
interference  with  an  exclusive  right  theretofore  granted  to 
build  an  ordinary  bridge,  applies  with  almost  equal  force  to 
the  question,  whether  a  ferry  franchise  is  interfered  with  by  a 
ferry  which  is  designed  for  the  transportation  of  railroad  cars 
only.  The  boat  of  the  defendants  is  provided  with  two  rail- 
road tracks,  which  prevent  the  entrance  or  egress  of  ordinary 
vehicles,  and  also  of  foot  passengers,  except  as  they  are  trans- 
ported in  cars  which  run  upon  the  railroad  tracks.  The  boat 
is  exclusively  used  for  the  transportation  of  railroad  cars, 
in  connection  only  with  the  arrival  of  trains.  It  is  impossible 
to  transport  ordinary  vehicles  upon  the  boat,  it  is  impracticable 
to  transport  foot  passengers,  except  as  they  are  conveyed  to 
the  boat  in  cars.     The  whole  arrangement  of  boat  and  docks 
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is  for  the  ingress  and  egress  of  railroad  cars,  and  not  for  the 
accommodation  of  anything  else.  The  ferry  is  a  part  of  a 
continuous  through  railroad  line  from  places  north  and  east 
of  the  city  of  New  York,  to  places  south  and  southwest  of 
that  city,  and  the  trips  of  the  boat  are  dependent  upon  the 
arrival  of  through  railroad  trains. 

Such  a  ferry  is  unlike  an  ordinary  ferry  for  the  transporta- 
tion across  a  river  of  persons,  animals  and  freight,  at  interrak 
more  or  less  regular,  for  fare  or  toll.  The  ordinary  ferry  is  a 
substitute  for  the  ordinary  bridge,  and  is  a  means  of  transpor- 
tation of  all  persons  and  ordinary  vehicles,  and  is  for  the  ac- 
commodation of  the  public  generally,  and  should,  therefore, 
be  accessible  to  the  public.  The  railroad  ferry  is  a  substitute 
for  a  railroad  bridge,  and  is  a  part  of  a  railroad  route  for  the 
transportation  of  the  cars  which  are  used  upon  a  railroad  track, 
and  the  burden  which  they  bear,  and  is  not  for  the  accommo- 
dation of  any  persons  except  those  who  happen  to  be,  for  the 
time  being,  railroad  passengers.  A  railroad  ferry  is  a  means 
of  connecting  railroad  tracks,  or  two  railroads,  as  a  railroad 
bridge  is  the  continuation  of  railroad  tracks  across  a  stream  of 
water.  It  differs  widely,  except  in  name,  from  a  general  or 
unlimited  ferry,  {Fitch  v.  li.  li.  Co.^  30  Conn,^  38,)  and  is  not 
within  the  spirit  of  the  grant  which  was  made  to  the  city  of 
New  York  in  the  year  1730 ;  and  the  adoption  of  the  word 
ferry,  "  to  express  the  modem  invention,  does  not  bring  it 
within  the  terms  of  the  "  charter,  "  if  it  is  not  within  the  intent 
of  it."    {B^ndge  Proprietors  v.  IJoboken  Co.y  1  Wall.^  116.) 

But,  it  is  urged,  that,  in  Aiken  v.  Western  H.  li.  Co., 
(20  iT.  y.,  370,)  a  ferry  which  was  used  by  a  railroad  for  the 
transportation  of  its  passengers  and  freight,  has  been  held  to 
interfere  with  a  ferry  franchise  theretofore  granted.  The 
ferry  which  the  Western  Railroad  Company  used  at  Albany 
was  not  the  ferry  which  is  described  in  the  agreed  statement 
of  facts,  and  which  is  now  known  as  a  railroad  ferry,  and  de- 
signed for  the  transportation  of  cars,  although  it  was  used  by 
a  railroad  corporation,  but  was  an  ordinary  steamboat  and 
transported  other  persons,  teams  and  carriages  than  such  as 
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were  borne  upon  the  railroad.  It  was  justly  held,  that  the 
maintaining  by  a  railroad  company  of  a  ferry,  npon  which  it 
regnlarly  and  constantly  transported  gratuitously  persons  not 
passengers  nor  in  its  service,  was  an  invasion  of  the  right  of  a 
proprietor  of  a  ferry  franchise.  The  decision  in  this  case  does 
not  conflict  with  the  doctrine  which  is  recognized  in  Fitch  t. 
Rail  Road  Co.,  (30  Conn.,  38.) 

It  results,  that  the  establishment  of  the  railroad  ferry  of 
the  defendants  is  not  an  invasion  of  the  exclusive  franchise  of 
the  plaintiffs,  assuming  that  their  franchise  was  extended  to 
the  territory  which  was  annexed  in  1874. 

Let  there  be  a  decree  dismissing  the  bill. 

George  Tickncr  Curtis,  for  the  plaintiffs. 

Simeon  E.  Baldwin  and  Oeorge  H.  Forster,  for  the 
defendants. 


Tbb  Miller's  Falls  Company 
W.  A.  Ives  &  Co.    In  EQumr.    Two  suits. 

The  inyeotion  set  forth  in  reissued  letters  patent  granted  to  the  Miller's  Falls 
MannfactariDg  Company,  November  29th,  1870,  for  an  improvement  in  instru- 
ments for  operating  tools,  such  as  augers,  bits,  Ac.,  the  shanks  of  which  are 
of  rariable  sizes  (the  original  patent  haying  been  grantee^  to  James  M.  Hor- 
toD,  July  8tb,  1862,)  defined. 

The  inyention  set  forth  in  letters-patent  granted  to  Charles  H.  Amidon,  Janu- 
ary 14th,  1868,  for  an  improyement  in  bit-stocks,  defined. 

The  claims  of  the  patents  construed,  and  the  patents  held  to  be  yalid. 

The  coDstruGtion  of  devices  which  infringe  the  patents,  set  forth. 

(Before  Shipman,  J..  Connecticut,  March  28d,  1877.) 

Shipman,  J.     These  are  two  bills  in  equity,  each  of  which 
is  bronght  to  restrain  the  defendant  corporation  from  an  al- 
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leged  infringement  of  letters  patent  granted  to  James  M. 
Horton,  on  July  8th,  1862,  and  reissaed  for  the  second  time  to 
the  Miller's  Falls  Manufacturing  Company,  on  Noyember 
29th,  1870,  and  also  from  an  infringement  of  letters  patent 
granted  to  Charles  H.  Amidon,  on  the  14th  of  January,  1868. 
Each  patent  is  now  owned  by  the  plaintiffs.  The  Horton 
patent  was  for  an  improvement  in  instruments  for  operating 
tools,  such  as  augers,  bits,  &c.,  the  shanks  of  which  are  of  vari- 
able sizes.  The  Amidon  patent  was  for  an  improvemeDt  in 
bit^tocks.  The  infringement  complained  of  in  the  first  suit 
was  the  making  and  selling  by  the  defendants  of  bit-braces, 
known  in  the  market  as  the  "Ives  Brace"  and  the  "Ite* 
Novelty."  The  second  suit  was  brought  to  restrain  the  de- 
fendants from  making  the  "  Centennial"  and  the  "  Centennial 
Novelty"  braces,  the  manufacture  of  which  last  named  tooU 
was  commenced  after  the  first  suit  had  been  brought.  Tlie 
two  bills  of  complaint  may  be  treated  as  substantially  one  ac- 
tion. The  principal  defence  as  against  the  Horton  patent  id 
non-infringement,  and  as  against  the  Amidon  patent  is  want 
of  novelty. 

The  llorton  device  was  an  auger  handle,  provided  with  a 
metal  band,  called  in  the  patent  a  barrel,  around  its  centre,  the 
lower  portion  of  which  barrel  is  formed  into  a  projecting  cyl- 
inder or  socket,  recessed  or  slotted  upon  its  opposite  sides. 
The  recesses  receive  two  jaws,  the  ends  of  which  are  curved 
so  as  to  lie  loosely  in  the  recesses,  and  act  as  hinges  upon 
which  the  jaws  swing.  Along  the  centre  axis  of  the  cylinder 
there  is  a  rectangular  tapering  bore,  large  enough  to  receive 
the  shank  of  the  boring  tool.  A  revolving  nut,  which  force* 
the  jaws  together,  is  fitted  upon  the  screw  threads  which  are 
cut  upon  the  periphery  of  the  cylindrical  portion  of  the  cylin- 
der. When  the  nut  is  near  the  handle,  the  lower  part  of  the 
jaws  swing  upon  their  hinged  parts,  so  as  to  receive  the  shank 
of  the  tool  to  be  used.  When  the  nut  is  screwed  up,  the 
curved  ends  of  the  jaws  enclose  the  shoulder  of  the  anger 
shank.  The  claims  are,  "  1.  The  combination  of  the  barrel  A, 
provided  with  a  socket  C,  jaws  B  and  D  and  nut  N,  workinj? 
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on  a  screw  for  holding  a  boring  tool,  substantially  in  the  man- 
ner described  and  specified.  2.  The  socket  C  of  the  barrel  A, 
having  cavities  b  b,  in  combination  with  the  jaws  B  D  having 
curved  ends  to  iit  therein,  to  allow  the  necessary  lateral 
movement  in  the  socket  without  failing  out,  substantially  as 
described  and  specified." 

The  Amidon  brace  consists,  as  described  in  the  patent, 
*'^  first,  in  the  construction  and  use  of  two  jaws,  which  conform 
to  the  taper  of  the  bit  shank,  and  are  forced  equally  upon  said 
shank  at  both  ends,  by  a  screw  nut  or  other  device ;  second, 
in  the  special  construction  of  the  end  of  the  bit  stock  to  hold 
said  jaws  and  retain  them  always  in  place ;  third,  in  the  for- 
mation of  the  groove  in  the  edge  of  each  jaw,  so  that  the 
Bhoulders  of  the  bit  shank  are  enclosed,  and  the  accidental 
withdrawal  of  the  bit  prevented ; "  and,  fourth,  in  a  particular 
not  material  to  the  present  case.    The  bit  stock  has  at  one  end 
the  ordinary  swivelled  head,  and  at  the  other  the  clamping 
mechanism  which  is  the  subject  of  the  invention.     The  end  of 
the  stock  which  receives  the  shank,  and  is  called  the  foot,  is 
cylindrical,  and  has  a  male  screw  thread  cut  upon  its  outer 
surface.    A  slot  is  cut  vertically  through  the  foot,  and  within 
this  slot  rest  the  jaws  which  seize  and  hold  the  shank.    At  the 
bottom  of  the  slot  is  bored  a  cylindrical  cavity  with  an  enlarg- 
ing orifice.     A  thimble  or  nut  is  constructed  with  a  female 
screw  thread  corresponding  at  its  lower  portion  with  the  thread 
on  the  foot,  while  the  upper  part  is  protuberant  and  contracted 
towards  the  mouth  at  the  upper  end.     This  nut  screws  upon 
the  foot,  and  forces  the  jaws  upon  the  shank.     These  jaws  are 
in  thickness  suitable  to  fill  loosely  the  slot.     Their  lower  ends 
are  attached  to  each  other  by  a  curved  wire,  which  is  rigidly 
set  in  one  part,  and  projects  loosely  through  the  other  part. 
The  upper  and  lower  ends  of  the  jaws  are  bevelled,  so  that 
they  may  be  forced  together  by  the  inclined  surfaces  of  the 
nat  and  the  cavity  at  the  bottom  of  the  slot,  ^hen  the  nut  is 
screwed  upon  the  foot.    In  the  opposing  surfaces  of  the  jaws 
are  formed  grooves,  which,  when  the  jaws  are  in  position,  form 
a  recess  of  square  section.     This  recess  is  made  tapering,  so  as 
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to  correspond  with  the  taper  of  the  bit  shank,  and  is  largest  at 
the  outer  end,  bo  that  the  shoulders  of  the  bit  shank  may  be 
enclosed  within  the  jaws  and  the  removal  of  the  bit  be  pre- 
vented, except  by  relaxing  the  pressure  of  the  jaws.    As  the 
jaws  are  loosely  connected  at  the  lower  ends  by  the  wire,  they 
may  either  move  apart,  as  on  a  pivot  at  that  end,  or  they  may 
be  moved  bodily  away  from  each  other,  so  as  to  accommodate 
a  bit  shank  of  any  size  or  taper.     The  three  claims  which  are 
material  to  this  case  are :  ^^  1.  In  combination  with  the  jaws  G, 
G,  or  their  equivalents,  constructed  to  move  away  from  or 
towards  each  other  in  the  manner  described,  so  that  they  may 
conform  to  the  taper  of  the  bit-shank,  the  screw  thimble  F,  or 
its  equivalent,  to  force  the  said  jaws  upon  said  shank,  as  and 
for  the  purpose  set  forth.     2.  The  jaws  G,  G,  constructed  with 
the  groove,  formed  substantially  as  set  forth,  so  as  to  endoee 
the  taper  sides  and  the  shoulders  of  the  shank,  as  and  for  the 
purpose  described.     8.  The  cavity  D,  formed  with  a  bevelled 
orifice,  as  shown,  in  combination  with  the  jaws  G,  G,  con- 
atructed  with  correspondingly  bevelled  ends,  as  and  for  the 
purpose  shown  and  described." 

The  Ives  brace  is  substantially  like  the  Amidon.  The 
Kovelty  brace  difiers  from  the  Ives  mainly  in  the  fact  that,  in 
the  thimble,  the  threaded  portion  is  separated  from  the  swell 
portion,  and  the  nose  or  head  of  the  thimble  is  attached 
fixedly  to  the  socket.  The  lower  portion  of  the  thimble  re- 
volves towards  the  foot,  and,  by  its  revolution,  produces  the 
same  effect  as  if  the  whole  thimble  revolved. 

1.  As  to  the  character  of  the  Horton  invention,  and  the 
construction  of  the  Horton  patent.  Devices  for  holding  took 
or  articles  which  have  shanks  of  variable  sizes  and  tapers  were 
known  prior  to  the  date  of  the  Horton  patent,  and  couasted 
broadly  of  clamping  jaws  and  a  nut  which  caused  the  jaws  to 
effect  a  gripe  upon  the  tool  to  be  held.  Thus,  the  daVnp  de- 
scribed in  the  Mechanics'  Magazine,  vol.  14,  page  116,  con- 
sisted of  two  jaws,  with  a  recess  in  them  to  hold  whatever  was 
placed  therein.  The  jaws  are  forced  together  by  a  dome- 
headed  nut  acting  upon  their  noses.     The  "Stever  chuck" 
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had  a  slotted  socket  with  a  screw  thread,  and  two  jaws,  which 
clamp  the  tool  by  a  screw  nat  or  sleeve  acting  upon  the  jaws. 
The  "  Meriden  Cutlery  chuck"  had  a  slotted  socket,  with  a 
round  tapering  bore  at  the  bottom  of  the  chuck,  and  two  jaws 
forced  together  by  a  collar  or  sleeve,  which  moves  forward 
upon  the  socket  without  any  screw-thread,  and  is  retained  in 
its  place  by  friction.  The  D.  H.  Chamberlain  awl  holder, 
patented  in  1854,  which  will  be  more  particularly  considered 
hereafter,  has  a  socket,  and  a  dome-headed  nut  moving  upon 
the  screw  on  the  socket,  which  nut  acts  upon  two  jaws,  which 
approach  each  other  and  grasp  the  shank  of  an  awl  or  other 
similar  instrument. 

The  peculiar  features  of  the  Horton  handle  consisted  in 
combining  with  the  handle  or  stock  of  a  boring  tool,  a  slotted 
cylinder,  provided  with  a  rectangular  tapering  bore  for  hold- 
ing firmly  the  shank  of  a  boring  tool,  and  hinged  jaws  work- 
ing in  the  slot,  having  the  necessary  lateral  movement  to  re- 
ceive, without  displacement,  variable  sizes  of  tools,  and  a  nut 
moving  on  the  screw  thread  upon  the  circumference  of  the 
cylinder,  which  nut  clamps  the  jaws  together  so  as  to  hold  the 
shank.    The  shank  is  held  firmly  in  place  by  the  tapering  bore 
and  by  the  jaws  which  seize  the  angular  portion  of  the  bit,  and 
serve  not  only  to  draw  out  the  auger  from  the  wood,  but  also 
help  to  prevent  the  auger  shank  irom  being  twisted  in  its 
place  as  the  bit  enters  the  wood.    The  nut  wedges  the  swing- 
ing jaws  against  the  edges  of  the  shank  of  the  tool,  and  binds 
the  projecting  noses  of  the  jaws  against  the  upper  end  of  the 
shank,  so  as  to  hold  the  tool  firmly  in  position  as  it  advances 
in  the  wood,  and  so  as  to  draw  it  back  as  it  is  endeavored  to 
be  pulled  out.    Neither  of  the  pre-existing  devices  had  this 
combination  of  barrel,  slotted  socket  with  threaded  outer  sur- 
face, tapering  bore,  hinged  jaws  and  nut.    It  is  not  claimed  by 
the  learned  expert  of  the  defendants  that  the  Horton  inven- 
tion was  antedated  by  any  of  the  devices  placed  in  evidence. 
The  patent  was  for  a  handle  of  a  boring  tool  having  these  de- 
scribed elements  in  combination,  which  several  elements  are 
formed  substantially  as  described  in  the  specification.     The 
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first  claim  was  for  the  entire  combination  of  the  several  de- 
ments. The  second  claim  omitted  the  encircling  nnt,  and 
made  prominent  the  shape  of  the  jaws  by  which  lateral  move- 
ment was  permitted  in  the  socket,  withont  the  jaws  falling  out. 
2.  The  next  question  is  whether  the  Ives  and  the  Novelty 
braces  infringe  the  Horton  patent.  These  braces,  which  are 
substantially  a  reproduction  of  the  Amidon  brace,  are  mani- 
festly an  improvement  upon  the  Horton  invention,  but  have 
its  leading  features.  These  features,  in  the  defendants'  biacea, 
are  a  threaded  and  slotted  cylinder,  which  loosely  holds  a  pair 
of  movable  jaws  pivoted  at  the  foot,  or  secured  by  a  projec- 
tion at  the  bottom  of  the  slot,  and  enclosing  a  bit  shank  which 
they  are  made  to  clamp  firmly  by  the  action  of  an  encirding 
nut,  which  is  forced  upon  the  shank  at  both  ends,  and  closes 
the  noses  of  the  jaws  over  the  top  of  the  shank,  so  that  the 
tool  is  held  and  retained  in  its  proper  position.  The  tapering 
bore  of  the  Horton  patent  is  transferred,  in  the  defendants' 
braces,  to  the  faces  of  the  jaws,  and  becomes  the  tapering 
grooves  which  enclose  the  shank  as  the  jaws  are  pressed  against 
it  by  the  action  of  the  nut  or  thimble.  The  defendants  insist 
that  the  jaws  of  the  Ives  braces  and  of  the  Horton  patent  are 
not  the  same,  because  they  say  that  the  only  office  of  the  Hor- 
ton jaws  is  to  prevent  the  auger  bit  from  being  withdrawn 
from  the  handle,  and  are  a  substitute  for  the  nut  or  rivet  which 
secures  the  handle  of  an  old-fashioned  auger,  while  the  h^ 
jaws  gripe  the  shank  and  prevent  its  turning  around  in  the 
handle.  But,  the  Horton  jaws  do  not  merely  hold  the  anger 
bit  in  the  handle.  They  also  resist  any  tendency  to  turn 
around  or  to  be  twisted  in  the  handle.  Aiding  upon  this 
idea,  that  the  office  of  the  jaws  in  the  two  devices  is  different, 
the  defendants  easily  prove  that  the  respective  jaws  are  rsdi- 
cally  different  from  each  other,  and  that  the  grooved  jaws  of 
the  Amidon  bit  holder,  which  grasp  the  shank  so  that  it  can- 
not turn,  perforna  a  different  office  from  the  jaws  of  the  Hor- 
ton handle,  which,  they  say,  serve  merely  to  withdraw  the 
auger  bit ;  but,  the  premises  being  unsatisfactory,  I  am  of 
opinion  that  the  conclusion  is  also  untenable.     The  principal 
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of  the  Horton  invention  is  reproduced  in  the  Amidon  and  the 
defendants'  bit  stocks,  and,  while  that  principle  is  developed 
so  as  to  make  a  more  perfect  instrument,  it  is  developed  in 
substahtiallj  the  same  way,  and  by  the  same  general  mechan- 
ical means.  The  lateral  movement  which  is  mentioned  in  the 
second  claim  of  the  Horton  patent,  is  produced,  in  the  Novelty 
brace,  by  the  jaws  being  loosely  pivoted  together  in  the  bot- 
tom or  foot  of  the  cylinder,  instead  of  swinging  in  recesses  or 
cavities  of  the  cylinder,  as  in  the  Horton  patent,  and  is  pro- 
<luced,  in  the  Ives  brace,  by  the  movement  of  the  jaws  in  a 
projection  substantially  similar  to  the  arrangement  in  the 
Horton  cylinder.  The  hinge-like  movement  of  the  jaws  is 
substantially  alike  in  each  brace. 

3.  Is  the  Amidon  patent  invalid  for  want  of  novelty  ?   That 
the  Ives  and  Novelty  braces  infringe  the  Amidon  patent,  is  not 
practically  denied,  and  the  principal  question  which  remains  as 
to  these  two  braces  is  the  validity  of  the  patent.     The  Amidon 
bit  stock  is  an  improvement  upon  the  Horton  handle,  and 
it  becomes  important  to  ascertain  wherein  the  improvements 
consist.    They  are  found  in  the  shape  of  the  jaws,  and  of  the 
nut  or  thimble,  and  in  the  cavity  at  the  bottom  of  the  socket. 
These  jaws  are  bevelled  at  the  upper  and  lower  ends,  so  that 
they  are  forced  together  by  the  surfaces  of  the  thimble  and 
of  the  cavity  at  the  foot  of  the  cylinder.     The  grooves  of 
the  jaws  are  so  tapered  as  to  fit  the  edges  and  shoulders  of  the 
shank,  and  the  protuberant  portion  of  the  sleeve  gives  the 
jaws  such  a  capacity  of  movement  that  they  can  take  in  a  bit 
shank  beyond  the  end  of  its  shoulder,  and  the  jaws  will  con- 
form to  the  shape  of  the  shank.     The  bevel  of  the  jaws  at 
their  upper  and  lower  ends,  whereby  the  jaws  are  forced  to- 
gether, and  the  taper  of  the  grooves  in  the  jaws,  are  the 
peculiar  and  distinguishing  features  of  the  jaws.     The  pro- 
tuberant swell  of  the  thimble,  whereby  the  jaws  have  greater 
capacity  of  adjustment  to  the  taper  and  shoulder  of  the  bit 
shank,  and  the  contracting  mouth  of  the  thimble,  which  draws 
the  noses  of  the  jaws  together  over  the  top  of  the  shank,  are 
the  peculiar  features  of   the  thimble.     The   recess  at  the 
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bottom  of  the  slot,  formed  with  a  bevelled  orifice,  has  its 
office  to  force  the  lower  ends  of  the  jaws  together,  as  they  are 
forced  by  the  pressure  of  the  thimble  against  the  walls  of  the 
cavity.  In  the  peculiar  formation  of  these  parts  of  the  com- 
bination consist  the  patentable  features  of  the  Amidon  patent. 
The  question  of  novelty  depends  materially  upon  the  con- 
struction which  is  given  to  the  patent  and  to  its  first  daim, 
which  is  as  follows :  ''  In  combination  with  the  jaws  G,  G,  or 
their  equivalents^  constructed  to  move  away  from  or  toward 
each  other  in  the  manner  described,  so  that  they  may  conform 
to  the  taper  of  the  bit  shank,  the  screw  thimble  F,  or  its 
equivalent,  to  force  the  said  jaws  upon  said  shank,  as  and  for 
the  purpose  set  forth.''  If  this  claim  means  the  jaws  G,  6,  or 
any  jaws  constructed  so  as  to  move  away  from  or  towards  each 
other,  in  the  general  manner  described,  so  that  they  may  con- 
form to  the  taper  of  a  bit  shank,  in  combination  with  the  screw 
thimble  F,  or  any  thimble  which  forces  the  jaws  upon  the 
shank,  the  claimed  invention  was  probably  well  known.  Such 
a  constnicti6n  would  limit  the  patentable  part  of  the  invention 
to  the  third  claim,  and  would  make  it  consist  of  the  recess  at 
the  bottom  of  the  slot  in  combination  with  bevelled  jaws ;  but 
such  a  construction  is  not  in  accordance  with  the  actual  in- 
vention or  with  the  specification.  The  peculiarities  of  the 
jaws  G,  G,  are  minutely  described,  and  stress  is  laid  upon  the 
peculiar  shape  of  the  jaws,  which  evidently  constituted,  in  the 
mind  of  the  patentee,  the  distinctive  feature  of  his  invention. 
The  protuberance  and  convergence  of  the  screw  thimble  are 
described,  though  the  same  prominence  is  not  given  to  the 
thimble  as  to  the  jaws.  The  first  claim  specifies  the  peculiarly 
shaped  jaws  G,  G,  or  jaws  which  are  substantially  formed  like 
the  jaws  G,  G,  in  the  following  particulars,  viz.,  which  are 
constructed  to  loosely  fill  the  slot,  and  so  that  they  may  move 
apart  on  a  pivot,  or  may  be  moved  bodily  away  from  or 
towards  each  other  in  the  described  manner,  and  thus  conf onn 
to  the  taper  of  different  bit  shanks,  in  combination  with  the 
peculiarly  shaped  screw  thimble  F,  or  a  thimble  which  is  6o 
constructed  as  to  allow,  by  its  protuberance,  the  range  of 
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movement  of  the  jaws  which  thimble  F  permits,  and  also  to 
bind  the  heels  and  noses  of  the  jaws  upon  the  shank.  This 
claim  has  special  reference  to  jaws  pivoted  and  bevelled,  which 
have  the  range  of  movement  between  the  laterally  supporting 
walls  of  a  slotted  cylinder  which  the  jaws  G,  G,  have,  in 
combination  with  the  encircling  thimble,  which,  by  its  pro- 
tuberant shape,  also  gives  the  jaws  their  capacity  of  move- 
ment, and,  by  its  convergence,  clamps  the  noses  of  the  jaws. 
The  grooves  are  particularly  specified  in  the  second  claim, 
which  is  for  the  peculiarly  shaped  jaws  G,  G,  with  tapered 
and  grooved  faces.  The  third  claim  is  for  the  cavity  D,  in 
the  bottom  of  the  slot,  with  a  bevelled  orifice,  in  combination 
with  the  jaws  G,  G,  which  combination  permits  a  lateral 
movement  of  the  jaws  within  the  cylinder,  and  the  closing  of 
the  heels  of  the  jaws  within  the  cylinder,  and  closing  of  the 
heels  of  the  jaws  when  acted  upon  by  the  thimble. 

This  statement  of  the  invention  and  this  construction  of 
the  patent  excludes  from  the  consideration  of  anticipatory 
devices,  the  Stackpole  brace  of  1862,  the  Stackpole  patent  of 
1867,  the  Goodell  brace,  and  the  Bartholomew  brace  of  1867. 
The  jaws  of  neither  of  these  braces  have  tapering  ends  or 
noses  which  are  closed  over  the  shoulders  of  the  bit  shank,  and 
which  are  acted  upon  by  a  protuberant  and  convergent  sleeve 
or  thimble.  These  devices  were  not,  however,  mainly  relied 
upon  by  the  defendants,  who  chiefly  urged,  as  an  anticipatory 
invention,  the  Dexter  II.  Chamberlain  awl  holder,  patented  in 
1854.  This  tool  is  a  useful  one  for  holding  the  shanks  of  awls, 
or  other  similar  small  tools,  but  could  not  be  relied  upon  to 
endure  the  strain  and  twist  which  necessarily  comes  upon  an 
auger  or  bit,  whose  radially  cutting  edges  are  forced  by 
successive  revolutions  into  the  wood.  The  tool  consists  of  a 
pair  of  clamps,  each  one  of  which  is  cylindrical  upon  the 
outside.  The  upper  and  lower  ends  are  conical,  which  ends 
are  cut  off  and  do  not  run  to  a  point.  Through  the  centre 
of  the  inside  of  each  one  of  the  clamps,  is  cut  a  triangular 
groove  from  top  to  bottom,  so  that,  when  the  clamps  are 
placed  together,  the  triangles  face  each  otlier,  and  make  a 
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uniform,  straight,  square  groove  throughout  the  extent  of  the 
clamps  or  jaws.  These  jaws  enclose  the  shank  of  an  awl,  and 
are  screwed  together  and  kept  in  place  by  a  dome-shaped 
screw  nut.  These  jaws  are  not  like  the  Amidon  jaws,  loosely 
placed  in  a  slotted  socket,  to  give  lateral  motion,  nor  are  they 
so  constructed  as  to  accommodate  themselves  to  bit  shanks  of 
varying  taper,  nor  is  the  dome-shape  sleeve  the  equivalent  of 
the  protuberant  and  converging  sleeve  of  the  Amidon  patent. 
In  brief,  the  Chamberlain  holder  has  neither  the  movable  nor 
tapered  jaws,  nor  the  thimble,  of  the  Amidon  stock. 

On  February  16th,  187 1 ,  the  plaintiffs,  or  their  predecessors, 
licensed  the  defendants  to  make  two  thousand  braces  of  their 
patent,  No.  111,649,  dated  February  7th,  1871,  for  a  royalty 
of  ten  per  cent,  on  the  net  prices  for  which  the  defendanta 
sold  the  braces.  They  did  not  manufacture  the  precise  in- 
vention represented  in  their  patent,  but  made  a  quantity  of 
the  braces  known  as  the  "  Ives  brace,"  and  which  are  made 
according  to  the  Amidon  patent.  I  have  not  seen  the  Ives 
patent,  and  therefore  do  not  understand  precisely  the  difference 
between  the  two  articles,  but  understand,  from  the  testimony 
of  the  defendants'  expert,  that  there  is  less  capacity  of  lateral 
movement  of  the  jaws  at  the  foot  of  the  brace  in  the  Ives 
patent,  than  in  the  Amidon,  and  that  the  elder  patent  is 
broader  than  the  Ives  patent.  The  defendants  were  liceneed 
only  to  make  the  article  which  was  shown  in  their  patent. 
On  December  30th,  1875,  the  defendants,  by  agreement, 
submitted  to  a  preliminary  injunction  against  manufacturing 
the  Ives  brace,  and  conceded  that  it  was  an  infringement  of 
the  Amidon  patent,  without  conceding  any  other  questions  in 
the  case,  in  regard  to  other  braces.  It  was  further  agreed, 
that,  in  any  accounting,  the  defendants  shall  account  for  all 
Ives  braces,  in  accordance  with  the  terms  of  said  agreement 
of  February  11th,  1871.  Upon  this  state  of  facts,  I  think 
that  the  Ives  brace  is  not  protected  by  the  license,  and  it  is 
also  true  that  the  plaintiffs  have  agreed  that  the  infringement 
is  to  be  paid  for  as  if  it  was  so  protected. 

The  questions  in  regard  to  the  Centennial  and  Centennial 
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Novelty  braces  only  remain.  These  two  braces  differ  from  the 
Ives  and  the  Novelty  mainly  in  this,  that  the  Jaws  are  attached 
to  the  side  walls  of  the  bevelled  cavity  in  the  foot,  and  that  these 
side  walls  move  on  a  pivot  towards  each  other,  when  operated 
upon  by  the  screw  thimble,  and  so  pinch  the  jaws  together. 
This  accomplishes  the  same  result,  in  substantially  the  same  way 
in  which  it  is  accomplished  in  the  Amidon  patent,  where  the 
heels  of  the  jaws  are  forced  together  in  the  bevelled  orifice  by 
the  screw  thimble  acting  directly  upon  the  jaws,  or,  as  it  is 
expressed  in  the  patent,  the  jaws  are  ^'  forced  together  by  the 
inclined  surfaces  of  the  thimble  F  and  the  cavity  D,  when 
the  said  thimble  is  screwed  on  the  foot."  It  is  not  material 
whether  the  walls  of  the  orifice  pinch  the  jaws,  or  the  jaws  are 
pinched  against  the  walls.  These  two  braces,  differing  from 
the  other  braces  of  the  defendants  only  in  the  particular 
which  has  been  named,  infringe  also  the  third  claim  of  the 
Amidon  patent,  and,  equally  with  the  other  braces,  infringe 
the  first  and  second  claims  of  that  patent,  and  also  of  the 
Horton  patent. 

There  should  be  a  decree  for  an  injunction  against  the  four 
braces  of  the  defendants,  and  for  an  accounting. 

Charles  E.  Mitchell^  for  the  plaintiffs. 

Benjamin  F.  Thurston^  for  the  defendants. 
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vs. 

* 

Thomas  C.  Vice.    In  Equity, 
The  Same  vs.  Various  Defendants — 56  Suns. 

T^renty  days  before  the  expiration  of  a  patent  for  a  self-raising  flour,  motions 
for  injunctions,  in  oyer  60  suits,  to  restrain  the  infriogement  of  the  patent. 
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were  made.     All  of  the  suits  bat  one  were  against  gprocers  who  were  seDiog 

the  flour.    One  was  aj^inst  a  manufacturer.     The  patent  had  been  sostuned. 

on  final  hearing,  in*  other  suits,  but  had  been  much  litigated,  and  nntil 

recently.     Since  then  there  had  been  no  unnecessary  delay :  Beld,  that  do 

laches  could  be  imputed  to  the  plaintiff. 
Apprehension  that  the  grocers  may  fear  to  sell  non-infringing  flours,  and  thai 

cause  injury  to  the  manufacturers  of  such  flours,  is  no  ground  for  withholding 

injunctions  against  the  grocers. 
That  a  person  who  has  infringed  by  maldng  the  infringing  floor  has  desisted, 

and  has  no  intention  of  again  making  it,  is  no  ground  for  not  enjoining  him. 

(Before  Bs:(edict,  J.,  Eastern  District  of  New  York,  April  2d,  1877.) 

Benedict,  J.  These  actions  come  before  the  Court  upoD 
motions  for  preliminary  injunctions.  There  are  many  actions, 
similar  in  character,  brought  by  the  same  plaintijBfa,  who,  as 
assignees  of  Eben  Norton  Horsford,  are  the  owners  of  a  patent 
for  self-raising  flour,  made  by  the  use  of  an  acid  phosphate  of 
lime,  and  to  be  employed  as  a  substitute  for  leaven  or  ferment 
in  the  maldng  of  bread.  The  defendants  are,  with  one  excep- 
tion, grocers,  who  are  charged  with  selling  a  self-raising  flour 
such  as  is  described  in  the  plaintiffs'  patent,  to  families  where 
the  same  is  used  solely  for  the  purpose  of  making  bread.  One 
of  the  defendants  is  a  manufacturer  of  a  self-raising  flour. 
The  plaintiffs'  patent  has  been  the  subject  of  much  litigation, 
which  has  resulted  in  its  being  sustained  by  the  Courts,  upon 
final  hearings.  The  fourth  claim  of  the  patent  has  been  sns- 
tained  by  the  final  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York  and  the  Dis- 
trict of  New  Jersey.  The  third  and  fourth  claims  have 
been  sustained  by  final  decree  in  the  District  of  South 
Carolina. 

Upon  this  motion,  it  has  not  been  contested  that  the  prior 
adjudications  upon  the  patent  in  other  Courts  afford  a  suffi- 
cient ground  for  asking  a  preliminary  injunction  in  these  ac- 
tions, and  the  motion  for  an  injunction  has  been  opposed  upon 
grounds  outside  of  the  question  of  the  validity  of  the  patent, 
and,  first,  upon  the  ground  of  laches,  because  the  patent  will 
expire  on  the  22d  of  the  present  month.  To  this  objection 
the  answer  is,  that  the  plaintiffs  have  been  compelled  to  main- 
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tain  their  rights  in  Court,  and  have  but  recently  obtained  an 
adjudication  in  their  favor.  Since  that  time  there  has  been 
no  unnecessary  delay.  Surely,  the  fact  that  infringers  have 
been  able  to  keep  the  patent  in  litigation  until  within  a  few 
days  of  its  expiration  furnishes  no  reason  why  the  patentee 
should  not  enjoy  his  grant  during  the  small  remnant  of  the 
term. 

The  next  ground  of  opposition  is,  that  grocers  are  timid 
men,  easily  frightened,  and,  if  an  injunction  be  issued,  direct- 
ing these  defendants,  who  are  grocers,  to  abstain  from  selling 
such  self-raisiDg  flour  as  is  described  in  the  plaintiffs'  patent, 
they  will  be  afraid  to  sell  certain  other  kinds  of  self-raising  flour 
not  covered  by  the  plaintiffs'  patent,  and  not  protected  by  the 
injunction  here  sought,  whence  great  injury  will  follow  to  the 
trade  of  those  who  make  and  vend  such  other  flours.     This 
position  can  hardly  be  said  to  be  taken  by  the  grocers  in  whose 
names  it  is  advanced,  for,  it  is  conceded  that  the  defence  here 
interposed  has  been  assumed  by  the  manufacturers  of  other 
self-raising  flours,     it  is  the  injury  to  manufacturers  of  such 
other  flours,  and  not  to  the  defendants  in  these  actions,  that  is 
put  forward    as  a  reason  for  withholding  the  injunction. 
Plainly,  the  suggestion  that  the  injunction  will  work  injury,  in 
an  indirect  way,  to  third  parties,  affords  no  ground  for  denying 
the  plaintiffs'  application.     Damage  from  loss  of  trade  that 
may  result  to  manufacturers  of  other  self-raising  flours  not 
covered  by  the  plaintiffs'  patent,  from  groundless  fears  of 
other  suits  and  injunctions  in  respect  to  other  articles,  that 
may  come  to  possess  the  minds  of  timid  grocers,  is  not  to  be 
charged  to  the  plaintifis,  and  afibrds  no  reason  for  withholding 
from  the  plaintiffis  what  they  have  been  adjudged  to  be  enti- 
tled to. 

Again,  it  is  said  in  behalf  of  the  defendant  who  manufac- 
tures a  self-raising  flour,  that  he  has  now  desisted  from  manu- 
facturing any  self-raising  flour  with  phosphoric  acid,  and  has 
no  intention  of  making  such  a  flour ;  and  that  an  injunction 
against  him  is,  therefore,  useless.  But,  neither  will  an  injunc- 
tion hurt  him,  if  it  be  tme  that  he  has  desisted.     Inasmuch  as 


182  EASTERN  DISTRICT  OF  NEW  YORK, 


Andrews  v.  Denslow. 


he  concedes,  that,  up  to  a  late  day,  he  has  been  engaged  in 
making  snch  an  article,  he  cannot  complain  if  he  be  enjoined 
for  the  future.  When,  upon  his  own  showing,  there  is  no 
possibility  of  his  being  injured  by  the  injunction  asked  for, 
and,  upon  that  ground  alone,  the  injunction  may  be  granted  in 
a  case  like  this.  As  to  the  grocers,  it  is  conceded  they  sell  a 
self-raising  flour  to  those  who  use  it  for  the  sole  purpose  of 
making  bread,  in  violation  of  the  fourth  claim  of  this  patent, 
which  claim  has  been  sustained  in  all  the  Courts  that  lutTe 
been  called  to  consider  this  patent.  The  plaintifE  may,  there- 
fore, well  ask  to  have  them  restrained.  (See  WaUaceY.  Edme^ 
9  Blatehf,  C,  C.  7?.,  65.)  The  motion  must,  therefore,  be 
granted. 

Blaichfordy  Seward^    Griswold  c6  Da   Costa^   for  the 
plaintiffs. 

Francis  Forhea^  for  the  defendants. 


TViLLiAM  D.  Andrews  and  others 
Walteb  p.  Denslow  and  others.     In  Eqlttt. 

In  a  salt  in  equity  on  a  patent,  a  preliminary  injanction  was  g^nted,  on  BOtiea 
and  'Without  opposition.  Afterwards  a  decree  pro  eonfcuo  was  entered,  and  > 
reference  ordered,  which  was  commenced,  and  witnesses  were  examined,  tod 
the  defendants  prodaced  their  accounts  and  attended  by  counsel.  Afterward* 
they  moved  to  set  aside  the  decree  and  for  leave  to  file  an  answer,  allegiog 
matters  which  had  been  set  up  in  a  prior  suit  on  the  patent  and  overraled  by  the 
Court,  and  sundry  new  matters.  No  mistake  or  misapprehension  or  neglect 
of  counsel  was  alleged.  The  plaintiffs  offered  to  limit  their  recover  j  to  |500, 
which  would  be  less  than  the  expense  to  the  defendants  of  trying  the  iasoce. 
The  defendants  had  ceased  to  use  the  patented  invention :  Eeld^  that  the  mo. 
tton  must  be  denied,  on  the  plaintiffs  stipulating  to  limit  their  recoverj  to 
(600. 

(Before  Bexbdict,  J.,  Eastern  District  of  New  York,  April  6th,  1877.) 
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Benedict,  J.    This  case  comes  before  the  Court  upon  a 
motion  to  set  aside  a  decree  taken  pro  oonfeaao.     The  action 
is  founded  upon  the  reissued  patent  of  Nelson  W.  Green, 
dated  May  9th,  187J,  reissue  4,372,  for  what  has  been  termed 
*'  th^  driven  well."    The  action  was  commenced  in  July,  1876. 
A  motion  for  an  injunction  was  noticed  for  the  28th  day  of 
July,  at  which  time  no  opposition  was  made,  and  the  injunc- 
tion was  granted.    On  the  3d  of  November,  a  decree  ^r^  con- 
J^es90  was  taken,  no  answer  having  been  filed,  which  decree 
was  regularly  signed  and  entered  on  November  10th,  and  a 
reference  to  ascertain  the  amount  of  the  damages  was  directed. 
Such  reference  was  thereafter  commenced,  and  several  meet- 
ings were  had  and  witnesses  examined,  at  which  meetings  the 
defendants  were  represented  by  counsel.    No  application  was 
made  to  set  aside  the  decree  until  December  following.    Dur- 
ing this  period  negotiations  were  being  undertaken  with  a 
view  to  an  agreement  as  to  the  amount  of  damages,  in  the 
course  of  which  the  defendants  stated  that  they  had  no  inten- 
tion of  defending  the  case,  and  tendered  a  sum  of  money  for 
the  damages.    Now  the  defendants  apply  to  have  the  decree 
set  aside,  and  for  leave  to  file  an  answer.    No  excuse  is  pre- 
sented for  the  omission  to  answer  at  the  proper  time.    The 
statement  of  the  defendants,  that  ^'  they  had  no  idea  there 
was  any  hurry  about  the  matter,"  and  that  "  the  papers  were 
printed,  and  I  was  extremely  busy  at  the  time,  and  I  did  not 
pay  any  special  attention  to  them,  or  know  their  exact  char- 
acter," shows  that  there  is  no  excuse ;  and  the  facts  warrant 
the  conclusion  that  the  decree  was  sufi^ered  because  the  de- 
fendants had  then  no  intention  of  defending.     The  intention 
to  defend  was  subsequently  formed,  after  the  decree  in  ques- 
tion had  been  entered,  and  after  the  reference  had  been  pro- 
ceeded with.    The  decree  sought  to  be  set  aside  was  regularly 
entered.     Bule  18  does  not  require  special  notice  of  an  appli- 
cation for  a  decree,  when  no  answer  is  filed.     Besides,  here, 
the  defendants  and  their  attorneys  knew  that  the  decree  had 
been  entered,  and  they  actually  attended  upon  the  reference 
to  ascertain  damages,  where  they  produced  their  accounts,  and 
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witnesses  were  examined,  without  objection,  although  they 
were  then  represented  by  counsel,  and  this  without  the  sugges- 
tion of  an  intention  to  contest  any  other  question  save  that  of 
the  amount  of  damages. 

I  do  not,  on  this  motion,  consider  whether  the  defence  Bet 
up  in  the  answer  which  the  defendants  are  asking  permifisioD 
to  file,  can  be  successful  or  not.  A  part  of  tlie  matter  set  up 
has  been  considered  by  this  Court  in  an  action  similar  to  the 
present,  brought  against  Carman,  and,  so  far  as  this  Court  is 
concerned,  that  portion  of  the  answer  has  been  disposed  of 
and  will  not  be  again  examined  here.  The  other  part  of  the 
answer,  wherein  is  set  forth  certain  patents  and  publications 
that  have  as  yet  never  been  presented  to  this  Court,  which 
are  supposed  to  show  a  prior  description  of  the  subject-matter 
of  this  patent,  doubtless  contains  matter  as  to  which  the  decis- 
ion of  this  Court  can  properly  be  invoked,  when  duly  pre- 
sented for  determination.  It  may,  therefore,  for  the  purposes 
of  this  motion,  be  assumed  that  the  answer  discloses  a  meri- 
torious defence.  The  question  presented,  then,  is,  whether 
the  possession  of  a  meritorious  defence  gives  the  defendants  a 
right  to  have  a  regular  decree  pro  confesso  set  aside,  \\ithont 
regard  to  other  circumstances.  I  know  of  no  such  rule.  To 
entitle  a  defendant  to  be  relieved  from  such  a  decree  there 
must  be  a  meritorious  defence,  and  it  must  also  appear,  that, 
as  between  the  parties  to  the  action,  equity  requires  that  the 
defendant  be  allowed  to  interpose  his  defence.  In  the  present 
case,  no  such  equity  exists,  for  the  reason  that  the  plaintiifs. 
offer  to  limit  their  recovery  to  the  sum  of  $500,  which,  it  is 
plain  to  see,  is  less  than  the  expense  to  which  the  defendants 
would  be  put,  in  case  of  a  trial  upon  the  issues  raised  by  the 
answer.  As  to  the  injunction,  the  defendants  make  no  ob- 
jection, having  ceased  to  use  the  plaintiffs'  patent. 

This  is,  then,  a  case  where  the  plaintiffs  obtained  a  regular 
decree  pro  confesso^  not  by  means  of  any  mistake  or  misappre- 
hension of  facts,  or  neglect  of  counsel,  but  through  the  delib- 
erate intention  of  the  defendants  not  to  defend,  and  where 
the  defendants  now  ask  to  be  relieved  from  the  effects  of  their 
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omission  to  answer,  although  the  result  of  granting  such  relief 
will  be  of  no  advantage  to  them  and  a  disadvantage  to  the  plaint* 
ifis.  For,  it  is  apparent,  from  the  nature  of  the  action  and  of 
the  questions  involved  in  controversy,  that  holding  the  decree 
will,  in  view  of  the  damages  asked,  require  of  the  defendants 
no  greater  outlay  of  money  than  will  be  required  by  the  trial 
which  they  seek ;  while,  if  the  decree  be  set  aside,  the  plaint- 
iffs will  thereby  be  put  to  large  expense.  A  trial  under  such 
circumstances  would  seem  to  be  a  waste  of  money.  Tlie  legal 
right  of  every  citizen  to  spend  money  in  litigation  is  not  to  bo 
doubted,  but  it  is  a  right  that  can  be  abandoned.  In  a  case 
like  the  present,  equity  requires  it  to  be  held  that  the  aban- 
donment by  the  defendants  of  their  right  to  defend  upon  the 
merits  was  final,  and  that  the  plaintiffs  cannot  be  required  to 
surrender  their  decree  regularly  obtained  and  deliberately  suf- 
fered. The  motion  is,  therefore,  denied,  upon  the  plaintiffs 
stipulating  to  limit  their  recovery  to  the  sum  they  have 
named,  $500. 

Tracy  cfe  Catlhi^  for  the  plaintiffs. 

Betti^  Atterhury  &  Betts^  for  the  defendants. 


In  the  Matter  of  Frank  Frisbee  and  Joiix  McHuoh, 

Bankbufis. 

A  general  assignment  for  the  be..efit  of  creditors,  wihout  preferences,  is  an  act 
of  baDkmptcy. 

Under  §  6021  of  the  Revised  Statutes,  as  amended  by  §  12  of  the  Act  of  Jane 
22d,  1874,  {}%  U,  8.  Stat,  at  Large,  180,)  the  limiting  by  the  bankruptcy 
Court  of  the  time  to  be  allowed  for  the  requisite  number  and  amount  of  cred- 
itors to  join  in  a  petition  in  involuntary  bankruptcy,  and  the  peremptory  pre- 
vision for  the  dismissal  of  the  petition,  are  consequent  on  the  judicial  ascer- 
Udnment  by  the  Court  that  the  requisite  number  and  amount  of  creditors 
Iiaye  not  petitioned,  and  such  ascertainment  is  to  be  made  on  reasonable  no- 
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tice  to  the  creditors,  and,  nntU  such  ascertainment  has  taken  place,  fnnhtr 
creditors  may  at  any  time  nnite  in  the  proceedings. 

(Before  Johnsox,  J.,  Sonthern  District  of  New  York,  April  6th,  1877.) 

Johnson,  J.  The  substantive  groands  upon  which  the 
reversal  of  the  adjudication  is  sought  have  been  already  dis- 
posed of  by  the  Court  in  In  re  Beiienthal^  {ante,  p.  146.)  It 
was  there  held,  that  a  general  assignment  for  the  benefit  of 
creditors,  without  preferences,  was  voidable  by  the  bankrupt's 
assignee  within  the  time  limited  by  statute.  Upon  the  same 
grounds  such  an  assignment  is  an  act  of  bankruptcy,  as  has 
been  frequently  held  in  the  Courts  of  the  United  States  in 
this  Circuit. 

The  remaining  question  depends  upon  section  5021  of  the 
Eevised  Statutes  of  the  United  States,  as  ameoded  by  section 
12  of  the  Act  of  June  22d,  1874,  (18  U.  S,  Stat,  at  Large,  180.) 
By  the  provisions  of  that  section,  if  the  allegation  of  the  peti- 
tion as  to  the  number  or  amount  of  the  petitioning  creditors  is 
denied  by  the  debtor,  by  a  statement  in  writing  to  that  effect, 
the  Court  is  to  require  the  debtor  to  file  a  full  list  of  the  cred- 
itors, with  the  particulars  pointed  out  by  the  statute,  and  is 
also  to  ascertain,  upon  reasonable  notice  to  the  creditors, 
whether  one-fourth  in  number  of  the  creditors,  and  one-third 
in  amount  of  those  having  provable  debts,  have  petitioned. 
If  it  appears  that  such  number  and  amount  have  not  so  peti- 
tioned, the  Court  shall  grant  reasonable  time,  not  exceeding 
ten  days,  within  which  other  creditors  may  join  in  such  peti- 
tion, and  thus  make  up  the  number  and  amount  required  by 
the  statute.  The  statute  contains  a  very  peremptory  provis- 
ion, that  if,  at  the  expiration  of  the  limited  time,  the  number 
and  amount  of  creditors  applying  shall  not  answer  the  require- 
ments of  the  section,  the  proceedings  sliall  be  dismissed.  This 
limitation  of  time  and  this  peremptory  provision  for  dismissal, 
are  consequent  upon  the  judicial  ascertainment  by  the  Court 
that  the  requisite  number  and  amount  of  creditors  have  not 
petitioned.  This  ascertainment  is  to  be  made  upon  reasonable 
notice  to  the  creditors,  ia  order  that  they  may  take  part,  if 
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they  see  fit,  in  the  inquiry  that  the  judge  h  to  make.  Until 
that  ascertainment  has  taken  place,  the  matter  remains  at  large, 
and  further  creditors  may  come  forward  and  unite  in  the  pro- 
ceedings. 

We  can  only  ascertain  what  has  taken  place  in  a  judicial 
proceeding  by  consulting  the  written  record  of  the  action  of 
the  Court.  Otherwise,  no  certainty  could  be  arrived  at  in  re- 
spect to  such  proceedings,  and  it  might  become  necessary  for 
judges  to  enter  the  field  of  affidavit  making,  and  be  subject  to 
the  criticism  which  such  a  position  involves.  In  this  case  the 
papers  show  the  written  denial  by  the  debtors  that  the  requi- 
site number  and  amount  of  creditors  had  united  in  the  petition. 
This  was  presented  to  the  Court  on  the  20th  of  January  last, 
in  proper  time,  and  raised  a  proper  issue  in  the  case.  No 
order  thereupon  appears  to  have  been  entered  in  the  clerk's 
office,  nor  any  decision  by  the  District  Court  upon  the  suffi- 
ciency of  the  petition.  Upon  the  minutes  of  the  judge,  kept 
by  himself  in  Court,  an  entry  appears  of  the  presentation  of 
the  denial  and  of  an  order  of  reference.  The  known  practice 
of  the  Court,  as  well  as  the  necessary  requirements  of  the  law, 
make  it  plain  that  this  was  intended  as  the  authority  to  the 
clerk  to  enter  an  order  of  reference  upon  the  inquiry  whether 
a  sufficient  number  of  creditors,  and  for  a  sufficient  amount, 
had  signed  the  petition  ;  and  to  notice  of  this  proceeding  cred- 
itors were  entitled.  No  reference  appears  to  have  taken  place 
and  no  order  seems  to  have  been  actually  entered.  The  case, 
therefore,  did. not  arise  in  which  the  judge  is  called  upon  by 
the  statute  to  fix  a  time  within  which  additional  creditors  may 
join  in  the  petition.  The  petitioners  are,  therefore,  necessarily 
in  error  in  supposing  that  the  supplemental  petition  was  pre- 
sented, asking  for  the  adjudication,  after  the  time  when  the 
Court  had  power,  under  the  statute,  to  entertain  the  same. 

The  supplemental  petition  for  adjudication  having  been 
presented,  the  debtors,  on  the  3d  of  March,  put  in  their  an- 
swer, in  which  they  did  not  set  up  the  want  of  a  sufficient 
number  and  amount  of  petitioning  creditors,  but  only  put  in 
issue  the  alleged  acts  of  bankruptcy.     At  the  same  time  the 
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debtors  presented  an  application  asking  the  dismissal  of  the 
original  and  supplemental  petitions  for  adjudication  of  bank- 
ruptcy, upon  the  ground  of  the  expiration  of  the  time  within 
which  such  supplemental  petition  could  be  iiled  according  to  law, 
and  claiming  that  the  Court  had  lost  jurisdiction  of  the  cause. 
But,  as  we  have  already  seen,  the  proper  foundation  of  fact 
was  wanting,  by  which  to  support  such  application. 

Subsequently,  and  on  the  10th  of  March,  the  debtors  pre- 
sented a  petition,  stating,  among  other  things,  that  on  the  ad- 
journed return  day  of  the  order  upon  the  supplemental  peti- 
tion, by  inadvertence,  no  allegation  was  made  that  the  requi- 
site number  and  amount  had  not  joined  in  the  supplemental 
petition,  and  it  is  averred  that  neither  in  number  nor  amount 
were  the  requisite  creditors  included  in  the  supplemental  peti- 
tion ;  and  it  was  thereupon  prayed  that  the  petition  should  be 
dismissed.  It  was  not  averred,  that,  taking  both  petitions  to- 
gether, creditors  to  the  requisite  number  and  amount  had  not 
joined.  Upon  this  petition  an  order  was  made  by  the  Dis- 
trict Court,  refusing  to  dismiss  the  proceedings  for  adjudica- 
tion, whether  the  petition  was  to  be  regarded  as  an  application 
for  the  favor  of  the  Court  or  as  matter  of  right,  which 
was  duly  entered  March  10th.  An  adjudication  of  bank- 
ruptcy followed  in  due  course.  The  only  objections  to  it  are 
those  which  have  been  already  considered,  and  those,  I  am  of 
opinion,  do  not  avail.  The  proceedings  and  adjudication  of 
bankruptcy  must  be  afiSrmed,  and  an  order  will  be  entered  a^ 
cordingly  and  transmitted  to  the  District  Court. 

Hatch  <&  Van  Allen^  for  the  bankrupts. 
Thomas  M.  North^  for  the  creditors. 
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A  mortgap^e  was  given  on  a  vessel  and  was  recorded  in  pursaance  of  section  1 
of  the  Act  of' Congress  of  July  29th,  1850,  (9  U.  8,  Stat,  at  Large ,  440,)  now 
g  4192  of  the  Revised  Statutes  of  the  United  States.  Afterwards,  and  while  she 
was  in  the  possession  of  her  owner  at  her  home  port  in  Baffalo,  New  York, 
repairs  were  there  done  to  her,  on  the  credit  of  the  vessel  The  statute  of 
New  York  gave  a  lien  on  the  vessel  for  such  repairs,  in  prejerenceto  all  other 
liens,  except  seamen's  wages.  After  the  repairs  were  made  the  mortgage  was 
foreclosed  and  the  vessel  was  sold,  and  was  purchased  hy  the  claimant,  on  the 
foreclosure  sale.  Afterwards  a  libel  in  rem  was  filed  against  the  vessel  to  en- 
force such  lien  for  repairs:  HeldftheX  such  lien  had  priority  over  the  title 
acquired  under  the  foreclosure  of  the  mortgage. 

< Before  Johsbok,  J.,  Northern  District  of  New  York,  April  7th,  1877.) 

This  was  a  libel  in  rem^  filed  in  the  District.  Court.  After 
A  decree  for  the  libellant  in  that  Court,  the  claimants  appealed 
to  this  Court.  The  decision  of  the  District  Court,  (Wallace, 
J.,)  was  as  follows : 

"  This  cause  involves  the  single  question,  whether  a  title, 
acquired  under  the  foreclosure  of  a  mortgage  on  a  vessel, 
is  subject  to  the  lien  for  repairs  subsequently  bestowed  upon 
the  vessel,  given  by  the  laws  of  New  York.  The  mortgage 
was  duly  recorded  pursuant  to  section  4192  of  the  Revised 
Statutes  of  the  United  States,  and  thereafter,  while  the  vessel 
was  in  possession  of  the  owner,  the  engine  of  the  propeller 
was  repaired  by  the  libellant,  on  the  credit  of  the  vessel,  at 
her  home  port,  in  Buffalo.  The  laws  of  New  York  confer  a 
lien  for  such  repairs,  which  is  to  take  preference  of  all  other 
liens  upon  the  vessel,  except  seamen's  wages.  After  the 
repairs  were  made  the  mortgage  was  foreclosed,  and  the  ves- 
sel was  purchased  by  the  claimant,  upon  the  foreclosure  sale. 
Subsequently  this  libel  was  filed  and  process  in  rem  issued  to 
enforce  the  lien  for  repairs.  The  question  thus  presented  is 
of  great  practical  importance.  Since  the  12th  Admiralty 
rule  was  modified  in  1872,  vessels  upon  which  there  are  mort- 
^es  are  daily  seized  upon  process  in  rem  issued  from  this 
€ourt,  to  enforce  liens  for  supplies  or  repairs  conferred  by  tho 
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laws  of  New  York,  and,  doubtless,  a  similar  practice  prevaik 
in  the  other  Courts  of  Admiralty  sitting  within  States  where 
such  liens  are  given  by  the  local  law.  These  laws  exist  in 
nearly  all  the  States  having  navigable  waters  within  their  bor- 
ders or  contiguous  thereto,  and  the  question  now  presented, 
with  modifications  arising  from  the  terms  of  the  local  laws, 
has  arisen  in  other  Courts  of  Admiralty  exercising  jurisdiction 
over  the  lakes  and  the  navigable  waters  connecting  the  same. 
The  precise  question  was  decided  adversely  to  the  priority  of 
the  lien  for  repairs,  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Ohio.  (Scot^8  Case^  1  Ahb.  U,  S. 
liep.j  336.)  I  regret  to  be  unable  to  concur  in  the  conclusion 
there  reached.  The  intimate  commercial  relations  between 
the  citizens  of  the  several  States  upon  the  lakes,  subjecting 
them,  of  necessity,  to  the  contingency  of  adjudications  in  dif- 
ferent Courts  of  Admiralty,  renders  it  highly  impJortant  that 
these  Courts  should  apply  a  uniform  rule  of  decision  upon  ft 
question  of  this  kind.  Investments  are  made,  securities  taken, 
credit  given,  and  commercial  transactions  conducted,  in  reliance 
upon  the  legal  rights  of  the  parties  to  them,  as  declared  bv 
the  decisions  of  the  Courts.  The  uncertainty  introduced  into 
these  transactions,  if  the  rights  of  the  parties  depend  upon  the 
adjudication  of  different  tribunals  which  entertain  different 
views,  is  so  discouraging  and  depressing  to  commerce  between 
the  citizens  of  these  States,  as  to  render  applicable  the  remark 
of  Lord  Ellenborough,  in  Hex  v.  Eccleston^  (2  East^  302 :) 
that  it  is  "  often  of  more  importance  to  have  the  rule  settled 
than  to  determine  what  it  shall  be."  But,  the  importance  of 
the  question  involved,  the  expediency,  in  the  interest  of  com- 
merce, of  protecting  claims  for  supplies  and  repairs  to  vessels, 
the  strong  natural  equity  of  such  claims,  and  the  hope  that 
what  I  conceive  to  be  the  true  rule  may  be  determined  before 
precedents  give  stability  to  what  I  deem  an  error,  have  in- 
duced me  to  disregard  the  case  of  Scott,  and  assign  briefly  the 
reasons  which  lead  me  to  defer  the  mortgage  to  the  claim  for 
supplies.  No  doubt  exists  as  to  the  competency  of  State  leg- 
islation to  determine  the  rank  of  liens  upon  domestic  vessels, 
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when  it  does  not  invade  the  jurisdiction  of  the  Courts  of  Ad- 
miralty, or  the  legislation  of  Congress  concerning  such  liens  ; 
and  Courts  of  Admiralty  will  enforce  the  lien  given  by  the 
local  law,  by  process  in  rem,  where  the  cause  of  action  is  mari- 
time in  its  nature,  and,  where  the  claim  is  not  maritime,  will 
recognize  the  lien,  in  the  distribution  of  proceeds  in  the  regis- 
try of  the  Court.     (7%^  St.  Lawrence^  1  Blacky  522 ;  Pey- 
roux  V.  Howard^  7  Peters^  324 ;  The  Orleans  v.  Phoebus^  11 
Peters^  175.)     In   enforcing  the  lien  given   by  local  laws, 
Courts  of  Admiralty  are  governed  by  the  terms  of  these  laws, 
where  they  are  explicit,  and  not  by  the  general  doctrines  of 
maritime  law.     (2  Pa/rsons  on  Shipping  and  Admiralty^  324.) 
It  follows,  that,  inasmuch  as  the  statute  of  New  York  gives 
preference  in  rank  to  the  lien  for  repairs  over  all  other  liens, 
except  for  seamen's  wages,  the  important  inquiry  is,  whether 
the  rule  thus  prescribed  is  repugnant  to  the  rules  which  con- 
trol Courts  of  Admiralty  in  assigning  rank  to  liens,  or  repug- 
nant to  any  legislation  of  Congress  over  vessels  of  the  United 
States.    The  legislation  does  not  trench  upon  any  of  the  rules 
of  the  Admiralty  regulating  priorities  betweeii  liens,  because 
neither  of  the  liens  involved  are  maritime  liens.    As  to  other 
liens,  in  dealing  with  questions  of  priority.  Courts  of  Admir- 
alty are  governed  by  equitable  principles.   Thus,  in  accordance 
with  the  equitable  rule  which  favors  diligence  in  asserting  a 
lien,  when  several  claims  of  the  same  rank  exist  and  a  decree 
has  been  obtained  on  one,  that  claim  is  accorded  priority  over 
the  others,  {The  Globe,  2  Blatchf.  C.  C.  i?.,  427 ;)  and,  follow- 
ing the  equitable  rule,  that  equality  among  creditors  is  equity, 
claims  of  the  same  rank  will  be  discharged  ratably,  if  all  can- 
not be  paid  in  full,  where  no  priority  has  been  acquired  by 
diligence.     {The  William  F,  Saffcyrd,  1  Lush.  Adm.  P.,  69.) 
But,  it  is  a  controlling  rule  in  Admiralty,  that  priority  be- 
tween claims  depends  not  upon  precedence  in  datfe,  but  upon 
the  favor  due  to  the  nature  of  the  claim ;  priority  in  time 
must  yield  to  priority  in  rank ;  the  claim  of  the  material  man 
must  give  way  to  that  of  the  seaman,  and  both  to  that  of  the 
Balvor ;  and,  as  between  holders  of  bottomry  bonds,  the  last  in 
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point  of  date  is  entitled  to  i)riority  of  payment,  because  the 
last  loan  furnished  the  means  of  preserving  the  ship,  and, 
without  it,  the  former  lenders  would  entirely  have  lost  their 
security.      {Abbott  on  Shipping^  11th  ed,^  619.)    Applying 
this  rule,  in  determining  the  question  of  priority  between  a 
mortgage  and  a  claim  for  repairs,  it  seems  very  clear  that  the 
latter  should  be  regarded  with  the  highest  favor,  and  should 
outrank  the  mortgage.     "  There  is  nothing,"  says  Emerigoa, 
"  which  is  regarded  with  so  much  favor  as  debts  for  work  and 
labor  furnished  to  a  vessel."     If  the  repairs  are  done  upon  a 
foreign  vessel,  the  claim  constitutes  a  maritime  lien,  to  which, 
of  course,  an  earlier  lien  not  maritime  must  give  way.    If 
they  are  done  upon  a  domestic  vessel,  the  same  lien  ia  con- 
ceded to  the  claim  by  the  civil  law,  the  particular  maritime 
codes,  and  the  general  maritime  law  of  all  nations,  except  in 
Great  Britain  and  the  United  States,  where  the  maritime  lien 
elsewhere  universally  acknowledged  has  been  displaced  by  the 
encroachments  of  the  common  law  Courts  of  England  upon 
the  jurisdiction  of  the  Admiralty.     It  has  been  strenuouslj 
contended  by  many  of  the  ablest  jurists  of  our  own  country, 
that  the  maritime  lien  still  exists  in  the  Admiralty  jurispro- 
dence  of  the  United  States,  and  many  learned  judges  have  con- 
curred in  the  opinion,  but  the  question  is  now  finally  at  rest, 
and  the  maritime  lien  is  denied  when  the  repairs  or  supplies 
are  furnished  to  domestic  ships.     (The  Loitawanna,  21  WaU.^ 
558.)     The  high  favor  with  which  tlie  claim  is  regarded,  and 
the  strong  natural  equity  which  sustains  it,  is  evidenced  bj 
the  local  laws  enacted  in  England  and  in  more  than  twenty  of 
the  States  of  this  Union,  to  place  the  claim  upon  the  same 
footing  with  maritime  liens.     If,  however,  the  argument,  that 
priority  between  liens  not  maritime  is  to  be  determined  upon 
analogies  derived  from  the  law  of  maritime  liens,  should  be 
deemed  unsatisfactory,  another  reason  exists  why  the  lien  here 
should  rank  side  by  side  with  maritime  liens,  and  that  is  found 
in  the  complete  assimilation  in  the  character  of  the  liens, 
which  is  effected  by  the  local  law.     When  it  is  considered  that 
the  true  meaning  and  efficacy  of  a  maritime  lien  is  sinaplj 
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that  it  renders  the  vessel  liable  to  the  claim  without  a  previous 
judgment  of  sequestration  or  condemnation,  and  without 
establishing  the  demand  as  at  common  law,  and  that  the  ac- 
tion in  rem  carries  the  lien  into  effect,  (Ingraham  v.  PhiUvps^ 
1  Day^  117;  Barber  v.  Minium^  Id,^  136,)  it  will  be  seen 
that  no  practical  distinction  exists  between  a  maritime  lien  and 
a  claim  for  repairs  for  which  a  lien  is  given  by  the  local  law ; 
and  that  no  reason  exists  why  Courts  of  Admiralty  should  not 
treat  the  latter  as  a  maritime  lien.  When  the  cause  of  action 
IS  of  maritime  cognizance,  the  action  in  rem  may  be  prosecuted 
in  the  Courts  of  Admiralty,  and  the  vessel  seized  without  a 
previous  condemnation,  and  without  establishing  the  demand, 
to  enforce  the  lien  given  by  the  local  law,  precisely  as  in  the 
case  of  a  maritime  lien.  It  remains  to  inquire  whether  the 
lien  given  by  the  State  law  contravenes  any  legislation  of  Con- 
gress concerning  ships  and  vessels.  As  is  said  in  Whiti!% 
Bank  v.  Smithy  (7  WalL^  646 :)  "  Congress  having  created,  as 
it  were,  this  species  of  property,  and  conferred  upon  it  its 
chief  value,  under  the  power  given  in  the  Constitution  to  reg- 
ulate commerce,  we  perceive  no  reason  for  entertaining  any 
serious  doubt  but  that  this  power  may  be  extended  to  the 
security  and  protection  of  the  rights  and  title  of  all  persons 
dealing  therein."  ITie  only  statute  of  Congress  bearing  upon 
the  present  question  is  that  by  which  mortgages  on  vessels  are 
required  to  be  recorded  in  the  office  of  the  collector  of  cus- 
toms where  the  vessel  is  registered  or  enrolled,  in  order  to  be 
valid  as  against  any  person  having  no  notice  of  the  mortgage. 
It  has  been  held  that,  by  force  of  this  statute,  a  mortgage  is 
valid  notwithstanding  State  legislation  which  requires  addi- 
tional formalities  calculated  to  give  notice  to  creditors  or  sub- 
sequent purchasers.  {Aldrich  Y.jEtna  Co,^  8  Wall,^  491.)  It 
has  been  argued,  that  the  States  can  pass  nofaws  which  can 
affect  the  validity  of  mortgages  so  recorded.  That  Congress 
could  invest  mortgages  on  vessels  with  such  invulnerability,  is 
probably  true,  but  no  such  intent  can  fairly  be  implied  from 
the  language  of  the  Act.  It  is  a  registration  Act,  and,  as  such, 
excludes  all  State  legislation  upon  the  same  subject ;  and  this 
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was  the  only  point  decided  by  the  Supreme  Court  in  Aldridt 
v.  .^na  Co.  It  has  been  held,  that  liens  given  by  the  kw& 
of  a  State  for  supplies  furnished  a  domestic  ressel,  take  pref- 
erence over  a  mortgage  subsequently  recorded.  {TAe  Harrir 
son,  2  Abb.  U.  S,  Hep.^  74.)  This  conclusion  of  necessity  in- 
volved the  proposition  that  the  States  are  competent  to  ereate 
liens  which  will  take  preference  to  the  lien  of  a  mortgage 
recorded  pursuant  to  the  Act  of  Congress ;  and  I  see  no  reaBon 
to  doubt  their  competency  to  determine  the  conditions  of  pri- 
ority, so  long  as  they  do  not  infringe  upon  the  legislation  of 
Congress,  by  imposing  additional  requisites  in  the  recording 
of  mortgages.  My  attention  has  been  called  to  the  cases  of 
The  SkylarTc,  (2  Biesell,  251,)  The  Grace  Oreenwoody  (M^ 
131,)  and  The  Lady  FranJdiny  {Id.j  121,)  where  the  mort- 
gage was  held  to  have  priority.  These  cases  are  not  applicable 
here,  because  the  local  law  did  not  give  a  lien  paramount  to 
the  mortgage.    A  decree  is  ordered  for  the  libellant." 

Williams  <&  Potter,  for  the  libellant. 

Davis  dk  CUntoriy  for  the  claimant. 

Johnson,  J.     The  question  presented  in  this  case  is  one 

of  interest  and  importance.    After  a  careful  examination,  I 

am  satisfied  that  it  lias  been  correctly  decided  by  Judge 

Wallace,  and  that  the  arguments  which  his  opinion  presents 

ought  to  control  the  disposition  of  the  cause.     It  would-be 

quite  useless  to  restate  them,  and  I  only  desire  to  add  a  few 

words,  in  further  elucidation  of  the  force  of  the  Act  of  July 

29th,  1850,  (9  U.  S.  Stat  at  Large,  440,)  which  provides  for 

recording   the    conveyances    of    vessels.      It    enacts,   (§1,) 

"  that  no  bill  of  sale,  mortgage,  hypothecation,  or  conveyance 

of  any  vessel,  or  part  of  any   vessel,  of  the  United  States, 

shall  be  valid  against  any  person  other  than  the  grantor  or 

mortgagor,  his  heirs  and  devisees,  and  persons  having  actual 

notice  thereof,  unless  such  bill  of  sale,  mortgage,  hypothe- 

cation  or  conveyance  be  recorded  in  the  ofiice  of  the  ccdlector 
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of  the  cnstoms  where  such  vessel  is  registered  or  enrolled ; 
provided,  that  the  lien  by  bottomry  on  any  vessel,  created 
during  her  voyage,  by  a  loan  of  money  or  materials,  necessary 
to  repair  or  enable  such  vessel  to  prosecute  a  voyage,  shall  not 
lose  its  priority,  or  be  in  any  way  affected  by  the  provisions  of 
this  Act."  The  obvious  purpose  of  this  proviso  was  to- make 
it  entirely  clear  that  a  bottomry  bond  did  not  come  within 
the  statute  requiring  certain  instruments  to  be  recorded.  It 
might  otherwise  have  been  contended  that  it  was,  in  some 
sense,  a  hypothecation  of  the  vessel,  and,  therefore,  required 
to  be  recorded.  It  will  be  observed,  that  the  proviso  is  con- 
fined to  liens  by  bottomry.  If  this  proviso  be  construed  to 
mean  that  such  a  lien  only  is  out  of  the  purview  of  the 
statute,  and  that  all  other  liens  are  postponed  to  that  of  a 
mortgagee,  then  the  claims  of  salvors,  and  all  those  having 
other  strictly  maritime  liens,  would  be  thus  postponed,  to  the 
subversion  of  the  whole  principle  upon  which  efficacy  is 
given  to  such  claims,  and  the  overthrow  of  the  best  settled 
and  most  salutary  principles  of  the  maritime  law.  Indeed, 
any  principle  upon  which  this  statute  can  be  expounded  to  give 
such  a  priority  to  a  recorded  mortgage,  would  also  extend  to 
bills  of  sale  and  other  conveyances  recorded  under  the  same  law, 
and  thus  practically  overthrow  the  whole  scheme  of  the  mari- 
time law,  upon  the  subject  of  maritime  liens.  This  statute,  I 
conclude,  therefore,  has  no  relation  to  the  question  involved ; 
and  the  Hen  of  the  libellant  is  left  to  stand  upon  the  statute 
of  New  York,  which  the  Courts  of  the  United  States  do 
enforce  in  the  Courts  of  Admiralty. 

Judgment  must  be  given  for  the  amount  recovered  in  the 
District  Court,  with  the  costs  of  that  Court,  and  of  the 
appeal  in  this  Court. 
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In  the  Matter  of  Henry  Schwaetz,  a  Bankrupt. 

Section  6106  of  the  Rerised  Statntes.  which  enacts  that  no  creditor  whose  debt 
is  provable  shall  be  allowed  to  prosecute  to  final  judgment  any  suit  tbenfbr 
against  the  bankrupt,  until  the  question  of  his  discharge  shall  have  bceo 
determined,  applies  to  all  provable  debts,  as  well  to  those  which,  under 
§6117.  would  not  be  discharged,  as  to  others. 

A  claim  arising  out  of  a  contract  for  the  purchase  and  sale  of  merchandiBe  la  t 
provable  debt,  within  §  6106.  lalthough  the  sale  was  made  because  of  •  hkt 
representation  by  the  debtor  as  to  his  pecuniary  affairs,  and  the  prosecntioo 
of  such  claim  may  be  enjoined,  under  §  6106.  if  it  be  prosecuted  in  an  action 
sounding  in  damnges. 

(Before  Johnson.  J..  Southern  District  of  New  York.  April  9th.  1877.) 

Johnson,  J.  On  the  4tli  of  March,  1876,  the  District 
Court  denied  an  application  made  by  the  petitioners  to  vacate 
a  stay  of  proceedings  in  a  suit  in  a  State  Court  against  the 
bankrupt,  brought  by  them,  and  which  had  been  stayed  by  an 
ex  parte  order  of  the  District  Court,  on  the  14th  of  February, 
1876.  The  petitioners  now  apply  to  have  this  order  of  March 
4th,  1876,  reversed,  upon  review,  in  this  Court.  The  question 
involves  the  construction  of  section  5106  of  the  Revised  Stat- 
utes. This  section  enacts,  that  "  no  creditor  whose  debt  is 
provable  shall  be  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt,  until 
the  question  of  the  debtor's  discharge  shall  have  been  deter- 
mined." It  is  contended,  on  the  part  of  the  petitioners, 
that,  notwithstanding  the  generality  of  the  language  employed, 
which  embraces  every  provable  debt,  it  ought  to  be  construed 
not  to  include  any  debt  which,  under  the  provisions  of  section 
5117  of  the  Revised  Statutes,  would  not  be  discharged  even 
though  the  bankrupt  should  obtain  the  statutory  discharge. 
Debts  of  this  class  are  designated,  in  that  section,  as  those  cre- 
ated by  the  fraud  or  embezzlement  of  the  bankrupt,  or  by  his 
defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character.  They  further  insist,  that  the  demand  upon  which 
their  suit  is  brought  against  the  bankmpt  is  not  a  provable 
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debt.  This  latter  proposition  cannot,  in  my  judgment,  be 
maintained.  Their  statement  of  their  own  case  shows  that  the 
claim  originated  in  what,  in  form,  at  least,  was  a  contract  for 
the  purchase  by  the  bankrupt,  and  the  sale  by  them  to  him, 
of  merchandise  in  the  line  of  his  business.  The  fact  that  he 
is  charged  with  having  fraudulently  induced  the  petitioners  to 
make  tiie  sale,  by  false  representations  of  his  pecuniary  affairs, 
does  not  exclude  the  claim  from  the  class  of  provable  debts. 
It  is  still  the  price  that  is  claimed,  under  the  name  of  damages 
for  the  fraud.  Even  if  their  complaint  in  the  State  Court  is 
BO  framed  that  they  cannot  recover  unless  they  prove  the  fraud, 
according  to  the  laws  of  the  State,  it  does  not  cease  to  be,  in 
the  language  of  the  bankrupt  Act,  a  debt  created  by  the  fraud 
of  the  bankrupt.  Had  the  action  of  the  petitioners  taken  the 
form  of  an  action  for  the  recovery  of  the  specific  merchandise 
sold,  founded  upon  a  complete  rescission  of  the  contract,  a  dif 
ferent  question  would  have  been  presented.  Where  a  claim 
originates  in  contract,  although  fraudulently  induced,  and  is 
prosecuted  in  an  action  sounding  in  damages,  it  continues  to 
constitute  a  provable  debt,  even  though  the  fraud  must  be 
proved  to  entitle  the  plaintiff  to  a  recovery. 

The  question  to  be  determined  in  this  case  is,  therefore^ 
the  general  one,  whether,  the  debt  being  provable,  the  cred- 
itor is  at  liberty  to  proceed,  upon  the  ground  that  debts  which 
cannot  be  discliarged  are  impliedly  excepted  from  the  purview 
of  section  6106.  This  question  has  been  fully  discussed  in 
several  cases,  in  the  District  Courts.  {In  re  Jiosenberg,  3 
Benedict^  14 ;  In  re  OhirardeUiy  1  Scmyer^  343.)  I  concur 
entirely  in  the  views  presented  by  Judge  Blatchford,  in  the 
opinion  in  the  first  of  the  cases  cited.  The  bankrupt  is  en- 
titled, until  the  question  of  his  discharge  is  settled,  to  be  pro- 
tected by  the  Court  in  bankruptcy,  except  in  the  cases  speci- 
fied in  the  bankrupt  law.  That  the  creditors  have  not  proved 
their  claim  in  the  bankruptcy  does  not  affect  the  question. 
The  section  relates  to  debts  provable,  which,  of  course,  includes 
those  which  have  not  been  proved. 

As  the  application  of  the  petitioners  to  vacate  the  stay  of 
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proceedings  followed  bo  closely  the  granting  of  the  stay,  there 
cannot  have  been  at  that  time  any  unreasonable  delay,  on  the 
part  of  the  bankrupt,  in  endeavoring  to  obtain  his  dischaige. 
The  adjudication  of  the  defendant  to  be  a  bankmpt,  on  his 
voluntary  application,  was  in  December,  1875,  his  assignee 
was  appointed  February  10th,  1876,  and  the  application  for  a 
stay  of  proceedings  immediately  followed,  as  before  stated. 
On  this  review,  the  decision  must  have  relation  to  the  facts 
upon  which  the  District  Court  acted. 

The  order  under  review  must  be  affirmed,  and  the  derk 
will  certify  to  the  District  Court  that  the  order  of  that  Court 
in  this  matter,  made  March  4th,  1876,  refusing  the  application 
of  the  petition^  to  vacate  the  stay  of  proceedings  and  injunc 
tion  granted  on  the  14th  of  February,  1876,  is  affirmed. 

AntJiony  R.  Dyettj  for  the  creditors. 

Alexander  Blnmensiiely  for  the  bankrupt. 


KiCHABD  P.  Bbuff 
William  A.  Ives.     In  Eqihtt. 

The  reiesued  letters  patent  granted  to  Richard  P.  Bruff;  aasignee  of  Jamei  Svan, 
October  21st,  1878,  for  an  improyement  in  machinery  for  mano&etaring 
curved  or  gauge-Up  augers  (the  original  letters  patent  having  been  issaed  to 
said  Swan  June  9th,  1868,)  are  valid. 

The  invention  defined  and  the  claims  of  the  patent  construed. 

(Before  Shipma!?,  J.,  Connecticut,  April  12th,  1877.) 

Shipman,  J.  This  is  a  bill  in  equity  charging  an  infringe- 
ment by  the  defendant  of  reissued  patent  No.  5,624,  dated 
October  21st,  1873,  which  were  issued  to  Richard  P.  Bruff, 
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assignee  of  James  Swan,  for  an  improvement  in  machinery 
for  manufactaring  curved  or  gage-lip  augers.  The  original 
patent  was  issued  to  said  Swan  on  June  9th,  1868.  Since  the 
suit  was  brought,  the  patent  has  been  assigned  bj  the  plain tiiT, 
and  no  injanction  is  now  asked. 

In  the  manufacture  of  augers,  the  end  of  the  bit  blank  is 
first  cut  out  into  a  trident-like  shape,  and  the  body  of  the 
blank  ia  then  twisted  into  the  form  of  an  auger.  The  central 
prong  at  the  end  of  the  blank  becomes  the  pivot  of  the  anger, 
and  the  two  other  prongs  become  the  floor  lips  or  cutting 
edges.  Formerly,  these  cutting  edges  were  formed  by  hand. 
The  operation  of  bringing  or  drawing  the  cutting  edges  so  as 
to  start  from  the  base  of  the  screw,  and  to  continue  in  a  line 
with  the  axis  of  the  thread  upon  the  pivot  of  the  auger,  was 
a  difficult  one,  and  required  skilled  labor.  The  patentee  de- 
scribes the  object  and  nature  of  his  invention  as  follows  :  "  In 
making  augers  or  bits  of  the  above  description,"  (viz.,  curved 
or  gage-lip  augers,)  "  it  is  necessary  to  leave  a  suflScient  thick- 
ness of  metal  at  the  bit  to  admit  of  the  point  or  screw  being 
formed,  after  which  the  lips  require  to  be  reduced  and 
brought  to  a  knife-like  edge  at  their  cutting  parts,  which  pro- 
cess is  termed  "  upsetting,"  and  has  hitherto  been  done  by 
liaud ;  but  the  most  skilful  workman  can  scarcely  obtain  a  per- 
fect form  of  cutters,  and  perfect  uniformity  in  the  two  lips 
is  rarely  ever  obtained.  In  my  invention,  I  employ  griping 
or  clamping  jaws,  that  grasp  and  firmly  hold  the  auger-blank 
just  above  the  lips,  the  jaws  being  fitted  to  receive  the  helical 
threads  of  the  auger  blank,  and,  in  connection  with  these 
jaws,  swaging  or  drawing  dies,  to  which  is  imparted  a  rotative 
movement  while  they  are  in  contact  with  the  lips  of  the  blank, 
such  rotative  movement  upsetting  the  auger-lips  and  forming 
them  to  shape  against  the  griper-dies."  The  machine  consists, 
in  geneAl,  of  two  jaws  connected  at  one  end  by  a  pivot, 
which  have  dies  inserted  in  their  opposite  ends,  to  receive  and 
hold  the  screw  portion  of  the  auger,  while  its  cutters  or  lips 
are  being  operated  upon.  The  specification  describes  the  dies 
4»  follows :  "  The  upper  surfaces  of  the  dies  B,  B,  are  grooved 
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or  hollowed  out  to  conform  to  the  desired  shape  of  the  lips  or 
cutters,  as  shown  at  0,  C."  An  arbor  is  fitted  upon  the 
socket  of  a  curved  standard,  which  ai'bor  rotates  and  moves 
longitudinally  to  and  from  the  auger  or  bit.  To  the  lower 
end  of  the  arbor  the  swaging  or  drawing  dies  are  fitted. 
These  dies  act  upon  the  lips  or  cutters  of  the  bit  when  the 
arbor  is  moved,  and  the  lips  are  drawn  out  to  a  thin  edge 
against  the  ends  of  the  jaws  by  the  rotative  and  forward 
action  of  the  swaging  dies.  The  mechanism  by  which  the 
various  parts  are  operated  is  fnlly  described  in  the  specifica- 
tion, but  a  sufficient  description  has  been  here  given  for  the 
purposes  of  this  case.  The  first  two  claims  of  the  patent  are 
alleged  to  have  been  infringed.  There  are  :  "  1.  The  combiD- 
ation  of  clamping-jaws,  having  dies  formed  to  receive  the 
screw  thread  of  an  auger,  with  a  rotative  die  for  upsetting  the 
auger-lips,  the  jaws  and  die  acting  in  conjunction  to  draw  the 
lips,  and  the  combination  being  substantially  as  shown  and 
described.  2.  The  described  method  of  forming  or  drawing 
the  lips  of  augers,  the  auger-blank  being  first  clamped  in  jaws 
formed  to  receive  the  auger-screw,  (the  lips  extending  beyond 
the  jaws,)  and  the  lips  being  then  npset  and  drawn  against  the 
ends  of  the  jaws  by  the  rotative  and  forward  action  of  a  die, 
the  ends  of  the  jaws  being  formed  to  shape  the  lips  under  the 
action  of  the  die." 

Infringement  by  the  defendant  of  these  two  claims  is  not 
denied.  The  defence  which  was  relied  upon  at  the  trial,  was 
want  of  novelty  of  the  patented  machine,  resulting  from  the 
public  use,  prior  to  the  date  of  the  invention,  of  a  machine 
made  by  Eansom  Cook,  and  known  as  the  Cook  machine. 
After  the  end  of  the  blank  had  been  stamped  into  a  trident- 
like shape,  and  after  the  body  of  the  blank  had  been  twisted, 
the  Cook  machine  receives  the  bit  blank  in  clamping  dies 
which  fasten  into  the  twist  of  the  auger.  A  die,  called  upon 
the  trial  a  forming  die,  and,  by  the  mechanics  who  operated 
the  machine,  called  a  wringer,  being  a  transverse  bar  with  a 
cavity  in  the  centre,  and  with  a  spiral  incline  outside  of  the 
centre,  was  then  brought  forward  in  contact  with  the  end  of 
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the  central  prong  of  the  bit,  and  rotated,  by  which  rotation  the 
two  ontside  prongs  were  twisted,  so  that  they  were  very  nearly 
at  right  angles  with  the  axis  of  the  blank.     At  this  point,  the 
parties  were  at  variance  upon  a  question  of  fact,  the  defend- 
ant contending,  that,  by  this  rotatory  and  forward  motion  of 
the  forming  die  or  wringer  bar,  the  lips  or  cutting  edges  were 
substantially  formed  as  in  the  Swan  machine,  and  that  the 
floor  lip  was  drawn  out,  abreast  of  the  central  prong,  in  a  line 
with  the  thread  upon  the  pivot  of  the  auger.    It  was  agreed, 
that,  in  the  Swan  machine,  by  the  action  of  the  swaging  dies 
upon  the  bit  held  in  the  clamping  dies,  the  floor  lips  were 
drawn,  or  rolled  out,  or  plated  out,  and  spread  into  their 
proper  shape,  and  the  cutting  edges  were  brought  into  line 
with  the  thread  of  the  pivot.     The  plaintiflE  insisted  that  the 
action  of  the  Cook  wringer  was  nothing  more  than  a  twisting 
of  the  lips,  and  that  subsequently  the  metal  must  be  drawn 
into  proper  shape,  and  the  proper  position  must  be  given  to 
the  lips  by  a  hand  operation,  which  required,  at  least,  one  or 
two  reheatings,  and  careful  labor. 

I  am  satisfied,  from  all  the  testimony,  that  the  primary 
object  of  the  rotating  action  of  the  wringer,  was  to  twist  the 
external  prongs  into  a  position  from  which  the  lips  could 
thereafter  be  formed,  and  that,  incidentally,  this  rotatory 
action  upon  the  heated  metal  might  have  drawn  the  metal  to 
a  limited  extent,  but  that,  as  a  rule,  it  was  necessary  to  take 
the  blank  from  the  machine  and  complete  the  drawing  out 
operation  and  the  spreading  of  the  metal  and  the  adjustment 
of  the  lips  in  line,  with  a  hammer  upon  the  horn  of  an  anvil, 
and  that,  previously  to  this  hand  operation,  an  additional  twist 
was  sometimes  given  to  the  lip,  with  a  pair  of  tongs,  after  the 
blank  had  been  taken  from  the  machine,  and  that  these  hand 
operations  were  not  resorted  to  merely  to  "  true  up,"  or  to 
remedy  occasional  incompleteness  in  the  effect  produced  by 
the  wringer,  but  were  resorted  to  in  order  to  accomplish  what 
the  Cook  machine  was,  from  its  construction,  not  able  to  ac- 
complish. 

It  will  be  remembered,  that  it  is  necessary  to  draw  the 
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metal  out  in  order  to  form  a  floor  lip,  and  that  the  cutting 
edge  must  start  from  the  base  of  the  screw  and  continue  in  a 
line  therewith.  It  is,  therefore,  necessary  that  the  thin  places 
at  the  root  of  the  screw,  where  the  metal  has  been  cut  out, 
must  be  corrected.  This  drawing  process  is  efl^ected  in  the 
Swan  machine  by  the  two  dies  coming  in  contact  with  the 
metal  on  its  opposite  sides,  and  the  swaging  and  rolling  action 
of  the  swaging  die.  The  under  side  of  the  metal  rests  on  the 
holding  die,  and  the  upper  side  is  pressed  upon  by  the  rotat- 
ing die,  and  the  heated  malleable  iron  is  plated  out  and 
forced  into  shape  by  these  two  opposing  surfaces  acting  to- 
gether. In  order  to  draw  this  metal  forward  into  propCT 
shape,  the  under  side  of  the  lip  should  rest  upon  a  bevelled  snr- 
f ace,  and  be  supported  by  that  surface,  and  there  must  be  an 
opposing  pressure  upon  the  upper  side,  as  well  as  a  simulta- 
neous forward  movement.  The  Cook  machine  did  not  drav 
forward  the  lip,  because  there  was  no  adequate  support  on  the 
under  side.  The  forming  die  or  wringer  twisted  the  lips,  bnt 
did  not  press  them  against  an  opposing  surface,  and  by  the 
simultaneous  rotary  motion  draw  forward  the  malleable  metal. 
The  superiority  of  the  Swan  machine  consists  in  the  form  of 
the  surfaces  of  the  dies  against  which  the  rotating  dies  press  the 
metal.  If  the  Swan  dies  were  substituted  for  the  Cook  dies 
in  the  latter  machine,  the  plating  out  process  could  be  accom- 
plished, although  it  is  very  probable  that  the  machine  wonld 
not  be  practically  successful.  It  thus  appears  that  the  Cook 
machine  was  not,  in  fact,  an  anticipation  of  the  Swan  invention. 
But,  the  defendant  insists,  that,  inasmuch  as  the  first  claim 
of  the  Swan  patent  is  for  a  combination  of  clamping  jaws  hav- 
ing dies  formed  to  receive  the  screw  thread  of  an  auger,  with 
a  rotative  die  for  upsetting  the  auger  lips,  the  jaws  and  die 
acting  in  conjunction  to  draw  the  lips,  and  inasmuch  as  the 
dies  upon  the  clamping  jaws  are  not  particularly  described,  the 
claim  is  broad  enough  to  include  any  dies  which  will  draw  or 
give  shape  to  any  portion  of  the  lips,  and  that  such  dies  have 
been  clearly  proved  to  exist  in  the  Cook  machine,  which  ooact 
to  some  extent  in  giving  shape  to  the  lips.    The  object  of  the 
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inventioD  is  stated  in  the  patent  to  be,  to  reduce  and  bring 
the  lips,  bj  machinery,  to  a  knife-like  edge  at  their  cutting 
parts.     The  invention  consists  generally  in  the  combination 
of  the  two  sets  of  dies,  so  that  the  action  of  the  rotating  dies 
upon  the  lips  clamped  by  the  griping  dies  may  upset  SLud/orm 
the  lips.     It  is  plain,  from  the  descriptiou,  that  the  rotating 
dies  are  to  act  upon  the  metal  npon  the  upper  surfaces  of  the 
griping  dies,  which  npper  surfaces  are  grooved  or  hollowed 
out  so  as  to  conform  to  the  desired  shape  of  the  lips  or  cutters. 
The  first  claim  should  be  construed  in  connection  with  the 
specification,  and  in  view  of  the  actual  invention  and  of  the 
state  of  the  art,  and  is  for  a  combination  of  clamping  jaws 
mth  its  described  dies  and  a  rotative  die,  the  two  sets  of  dies  so 
acting  in  conjunction  as  to  draw,  that  is,  to  form  into  shape 
the  lips,  and  shaped  relatively  to  each  other,  substantially  as 
shown.     The  essential  feature  of  this  claim  is,  that  the  de- 
scribed combination  should  so  coact  that  the  actual  and  neces- 
sary result  should  be  to  draw  the  lips,  which  result  is  to  be 
attained  in  substantially  the  same  way  in  which  it  is  accom- 
plished by  the  patented  machine,  which  is,  the  drawing  of  the 
lips  against  the  ends  of  the  jaws  by  the  rotative  and  forward 
action  of  ^  die,  the  ends  of  the  two  sets  of  dies  being  formed 
relatively  to  each  other  so  as  to  shape,  and  not  merely  to  turn 
over,  the  lips  under  the  action  of  the  rotating  die.     If  the 
j^ws  and  die  are  shaped  relatively  to  each  other  so  as  to  ac- 
complishr  this  result,  they  are  within  the  patent,  notwithstand- 
ing a  variation  in  form  from  that  which  is  described.     The 
patent  is  not,  therefore,  broad  enough  to  include  the  Cook 
mechanism,  because  the  result  of  the  coa^tion  of  the  Cook  dies 
is  not  to  form  into  shape  or  plate  out  the  lips,  but  is  generally 
to  twist  the  lips  into  a  position  from  which  they  can  subse- 
quently be  drawn  out  into  the  proper  shape.    And,  although 
the  Swan  dies  in  the  Cook  machine  might  accomplish  the 
drawing  out  result,  that  fact  does  not  permit  their  unauthor- 
ized use  in  the  combination,  because  the  Swan  dies  were  un- 
known, and  did  not,  apparently,  exist,  previously  to  their  in- 
vention by  Swan. 
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If  the  plaintiff  is  the  exclusive  owner  of  the  mechanism 
described  in  the  first  claim,  it  is  not  denied  that  he  has  an  ex- 
clusive right  to  the  process  described  in  the  second  claim. 

Let  there  be  a  decree  in  favor  of  the  plaintiff,  for  an  ac- 
counting, and  a  reference  to  a  master. 

Thomas  Z.  Lioermore  and  Benjamin  F,  Thurston^  for 
the  plaintiff. 

Charles  R,  IngersoU  and  John  8.  Beach^  for  the  de- 
fendant. 


In  the  Matter  of  Joseph  Mooney  and  Isaao  Moonet, 

Bankrupts. 

The  District  Court,  on  the  petitioiS  of  the  assi^ee  of  a  bankrupt,  praying  that 
the  baokrapt  might  be  ordered  to  pay  oyer  certain  moneys  aUeged  tobe in 
his  hands,  and  might  be  punished  for  contempt  if  he  did  not  obey  sncfa  order, 
took  proofs  on  the  question.  The  bankrupt  testified  that  the  money  was,  iQ 
of  it,  expended  before  the  petition  for  an  adjudicaUon  of  bankruptcy  was 
filed,  and  gave  an  account  of  the  way  in  which  it  was  expended.  The  V^ 
trict  Court  made  an  order  denying  the  prayer  of  the  petition.  On  reriev: 
Helif  that  the  application  to  this  Court,  on  review,  to  reverse  said  order,  m«t 
be  denied. 

The  petitioner  for  review  must  satisfy  this  Court  that  a  wrong  deciaioD  waa 
arrived  at  by  the  District  Court,  if  such  decision  was  one  on  a  question  of  fact 

In  this  case  he  must  satisfy  this  Court  that  a  reasonable  man  would  not  be  able 
to  give  credit  to  the  relation  given  by  the  bankrupt,  but  would  be  satisfied  of 
its  substantial  untruth. 

The  District  Court  having  decided  that  it  did  not  8atis£actorily  appear  that  the 
bankrupt  had  not  made  a  full  disclosure,  this  Court  will  sustain  such  decision, 
unless  satisfied  that  the  District  Court  ought  clearly  to  have  decided  ibe- 
other  way. 

(Before  Johnsox,  J.,  Southern  District  of  New  York,  April  20th,  1877.) 

Johnson,  J.     This  is  a  petition  by  the  assignee  of  the 
bankrupts  to  review  and  reverse  an  order  of  the  DiBtnct 
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Court,  made  November  25th,  1876,  denying  the  prayer  of  the 
petition  of  the  same  petitioner,  presented  to  the  District 
Court  on  the  8th  of  December,  1875.    This  petition  asked 
that  the  bankrupts  might  be  ordered  to  pay  over  certain 
moneys  alleged  to  be  in  their  hands,  and  might  be  attached 
and  punished  for  contempt,  if  they  did  not  obey  such  order. 
An  order  was  made  upon  this  petition,  to  which  the  bankrupts 
had  filed  an  answer,  referring  it  to  one  of  the  registers  to  take 
proofs  upon  the  issues  raised  by  the  answer  of  the  bankrupts, 
in  respect  to  the  moneys  alleged  to  be  in  their  hands.    Upon 
this  order  voluminous  proofs  were  taken,  and  reported  to  the 
District  Court.    Upon  those  proofs  the  parties  were  heard, 
and,  on  the  10th  of  June,  1876,  an  order  was  made,  reciting 
that  the  bankrupts  had  received,  between  the  1st  of  January, 
1S74,  and  the  16th  of  July,  1874,  the  day  of  their  failure, 
from  the  assets  of  their  firm,  Joseph  Mooney,  $7,147  05,  and 
Isaac  Mooney,  $8,421,  that  neither  of  them  had  accounted 
for  such  sum  received  by  him,  and  requiring  each  of  them  to 
show,  on  oath,  what  he  did  with  the  money,  and  fully  account 
for  the  same ;  and  it  was  referred  to  the  same  register  to  take 
the  proofs  and  report  the  testimony,  with  his  opinion.     A 
voluminous  examination  was  reported  by  the  register,  with  his 
opinion,  that  each  of  the  bankrupts  had  in  his  hands,  at  the 
time  of  the  filing  of  the  creditors'  petition  for  the  adjudica- 
tion of  bankruptcy,  the  sum  of  $3,300,  and  advising  their 
commitment  as  for  contempt,  in  not  paying  the  same  to  the 
assignee.    Upon  the  presentation  of  this  report  to  the  District 
Court,  the  order  was  made  which  is  now  under  review. 

I  have  carefully  examined  this  mass  of  testimony,  and  I 
do  not  see  any  ground  for  fixing  any  particular  sum  of  money 
as  being  unaccounted  for  by  the  bankrupts.  According  to 
their  testimony  it  was  all  expended  before  the  filing  of  the 
petition  against  them.  The  account  which  they  have  given 
of  the  way  in  which  the  money  was  spent  was  undoubtedly 
subject  to  criticism,  and  was  not  calculated  fully  to  satisfy  the 
Wgment,  but  did  leave  suspicions  behind  it  as  to  its  entire 
truthfulness.     It   has,  however,  been    passed   upon   by    the 
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District  Judge^who  has  not  felt  himself  able  to  prononnce 
that  the  bankrupts  have  not  complied  with  the  order  of  the 
Court,  by  making  all  the  disclosare  which  is  in  their  power. 
It  certainly  may  be  true,  that  they  have  told  all  they  are  able 
to  tell ;  and  it  is  not  claimed  that  any  further  examination  is 
likely  to  yield  any  further  results.  The  bankrnpts  have 
answered  all  the  questions  put  to  them.  If  their  answers  are 
true,  they  have  obeyed  the  order  of  the  Court.  The  District 
Court  hafl  not  felt  it  to  be  its  judicial  duty  to  declare  them 
untrue,  and  to  proceed  to  punish  the  bankrupts  on  that  basis. 
In  reviewing  a  decision  of  the  District  Court,  on  a  question 
of  fact,  and,  especially,  upon  one  of  this  nature,  it  is  for  the 
petitioner  to  satisfy  the  Court  that  a  wrong  dedsion 
has  been  arrived  at.  {I71  re  Dow,  6  Nat.  Bkcy,  Reg,^ 
10.)  The  proposition  to  be  made  out  must  be,  that 
a  reasonable  man  would  not  be  able  to  give  credit  to  the 
relation  given  by  the  bankrupts,  but  would  be  satisfied  of  its 
substantial  untruth.  It  would  require  a  very  clear  case  to 
make  that  out,  in  the  face  of  a  decision  of  the  District  Judge 
sustaining  the  bankrupts'  story,  or,  putting  it  at  the  lowest,  not 
discrediting  their  story,  so  as  to  feel  it  right  to  act  jndicially  on 
the  basis  of  its  wilful  falsity.  As  the  question  is  stated  by  Judge 
Drummond,  in  In  re  Salkey,  (6  BisseUy  280,) — did  it  or  did 
it  not  satisfactorily  appear,  that  the  bankrupts  had  not  made 
a  full  disclosure  ? — and  to  this  question  the  District  Court  has 
answered  in  the  negative.  With  this  decision  it  seems  to  me 
my  duty  to  concur,  unless  I  am  satisfied  that  the  District 
Judge  ought  clearly  to  have  decided  the  other  way.  The  case 
of  In  re  Salkey,  (6  Bissell,  269  and  280,)  was  much  stronger 
than  this  before  the  Court.  The  District  Judge,  in  that  case, 
held  the  bankrupts  not  to  have  made  a  full  disclosure  and 
committed  them.  Eight  months  before  their  failure,  they  had 
bought  goods  to  the  amount  of  $35,000,  had  not  paid  for 
them,  and  had  left  only  $6,000  worth,  at  their  own  valuation. 
They  gave  no  account  whatever,  as  to  what  had  become  of 
them.  Tet,  Judge  Drummond,  when  the  bankrupts  were 
brought  before  him  on  habeas  corpus^  thought  it  proper,  while 
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holding  that  the  power  of  the  District  Court  was  complete, 
and  that  there  was  no  relief  to  be  given  on  luibeas  corpus^  to 
send  the  parties  back  before  the  register  who  had  charge  of 
the  case,  in  order  that,  upon  their  further  examination,  he 
^might  report  whether  the  bankrupts  had  made  a  full  disclosure 
of  what  they  knew.     The  EnglisK  cases  which  were  cited,  In  }*e 
•  Bradbury,  (14  Com,  J?.,  15,)  Ex-paHe  Nowlan,  (6  T.  i?.,  118,) 
Bex  V.  Perrot,  (2  Burrow^  1122  and  1215,)  and  Ex-parte 
Lordj  (16  M.   dk    TT.,  462,)  are  founded  upon  statutes  con- 
ferring expressly  the  power  upon  the  commissioners,  if,  in 
their  opinion,  the  examination  of  the  bankrupt  is  unsatis- 
factory, to  commit  him.    I  do  not  think  our  statute  is  as  broad 
as  the  English  statutes,  and,  therefore,  the  decisions  founded 
upon  them  are  not  entirely  safe  guides  as  to  the  powers  to  be 
exercised  under  our  statute.    The  application  to  this  Court, 
upon  review,  to  reverse  the  order  of  the  District  Court  in  this 
matter,  made  and  entered  November  25th,  1876,  is,  therefore, 
denied,  and  the  clerk  will  certify  this  order  to  the  District 
Conrt. 


Alexander  Blumenstiel,  for  the  assignee. 
Richard  8.  Newcomie^  for  the  bankrupts. 


In  the  Matteb  of  William  Mollee  and  othebs.  Bank- 
rupts. 


A  creditor  of  a  bankrupt,  after  the  adjudication  in  bankruptcy,  brought  a  suit 
in  a  State  Court  for  the  forecloeure  of  a  mortgage  made  to  him  by  the  bank- 
rapt,  and  made  the  aaaignee  in  bankruptcy  a  party  defendant  to  the  suit, 
irithont  obtaining  the  permission  or  direction  of  the  bankruptcy  Ck>urt  to 
briog  such  suit:  Held,  that  the  State  Court  had  authority  to  entertain  the 
suit;  that  its  prosecution  was  not  a  contempt  of  the  authority  of  tlie  bank* 
raptcy  Court ;  and  that  the  proceedings  in  it  were  not  void. 
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Held,  also,  that  the  bankruptcy  Court  had  power  to  allow  the  creditor  to  prore 
a  debt  for  the  deficiency  arising  on  the  sale  under  the  decree  in  the  forecloeoR 
suit,  although  no  preliminary  permission  had  been  obtained  from  it  to 
institute  the  suit. 

The  decision  of  the  District  Court  in  In  re  MoUer,  (8  Benedict,  626,)  as  to  the 
priority  of  certain  debts  of  the  bankrupt  for  taxes,  assessments  and  water, 
rates,  under  subdiyision  8  of  §  6101«of  the  Revised  Statutes,  affirmed. 

(Before  Johnson,  J.,  Southern  District  of  New  Tork,  May  2d,  18V7.) 

Johnson,  J.  An  adjadication  of  bankruptcy  was  had 
against  William  MoUer,  George  H.  MoUer  and  William  F. 
Moller,  on  the  20th  of  November,  1875,  upon  a  petition  of 
their  creditors,  filed  October  28th,  1875,  in  the  District  Court 
of  the  Southern  District  of  New  York.  William  A.  Booth, 
having  been  elected  assignee,  received  an  assignment  of  the 
bankrupts'  property  on  the  13th  of  December,  1875.  In  the 
course  of  his  administration  of  the  estates  of  the  bankrupts, 
questions  arose  which  were  presented  to  the  District  Conrt. 
Its  determination  being  adverse  to  the  positions  taken  by  the 
assignee,  he  has  brought  the  questions  before  this  Court  by  six 
appeals ;  and,  either  as  appeals,  or  as  applications  for  the  ex- 
ercise of  the  superintending  jurisdiction  of  the  Circuit  Court, 
they  are  properly  before  the  Court  for  determination. 

In  four  of  the  cases,  the  creditors,  who  were  mortgagees 
of  one  or  more  of  the  bankrupts,  commenced  suit  for  the  fore- 
closure of  their  respective  mortgages  in  the  State  Courts,  after 
the  adjudication  in  bankruptcy,  and  made  the  assignee  ia  bank- 
ruptcy a  party  defendant,  without  obtaining  any  leave  or  direc- 
tion of  the  District  Court  in  bankruptcy,  permitting  or  direct- 
ing the  bringing  of  such  suit.  It  is  claimed,  on  the  part  of  the 
assignee,  that  the  State  Courts  had  no  authority  to  entertain 
these  suits,  that  their  prosecution  was  a  contempt  of  the  au- 
thority of  the  bankruptcy  Court,  and  that  the  proceedings  are 
void.  These  positions  are  not  consistent  with  the  provisions 
of  the  bankrupt  Act.  Section  5056  imposes  the  only  condi- 
tion which  is  required  by  the  bankrupt  Act,  in  terms,  to  be 
performed  before  suing  an  assignee  in  bankruptcy,  and  that  is, 
that  twenty  days'  notice  shall  be  given  him  before  suit  for 
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anything  done  by  hini  as  such  assignee.     But  it  is  not  neces- 
sary or  suitable  that  the  question  should,  in  this  Court,  be  ex- 
amined as  an  open  one,  since  the  Supreme  Court  of  the  United 
States  has  decided  it.    In  Eyster  v.  Gaff,  (1  Otto,  521,  525,) 
the  Court  says :  "  The  opinion  seems  to  have  been  quite  pre- 
Talent  in  many  quarters  at  one  time,  that,  the  moment  a  man 
is  declared  bankrupt,  the  District  Court  which  has  so  adjudged 
draws  to  itself  by  that  act  not  only  all  control  of  the  bank- 
rupt's property  and  credits,  but  that  bo  one  can  litigate  with 
the  assignee  contested  rights  in  any  other  Court,  except  in  so 
far  as  the  Circuit  Courts  have  concurrent  jurisdiction,  and  that 
other  Courts  can  proceed  no  further  in  suits  of  which  they  had 
at  that  time  full  cognizance ;  and  it  was  a  prevalent  practice 
to  bring  any  person  who  contested  with  the  assignee  any  mat- 
ter growing  out  of  disputed  rights  of  property  or  of  contracts, 
into  the  bankrupt  Court,  by  the  service  of  a  rule  to  show 
cause  and  to  dispose  of  their  rights  in  a  summary  way.    Tfiis 
Court  has  steadily  set  its  face  against  this  view.    The  debtor 
of  a  bankrupt,  or  the  man  who  contests  the  right  to  real  or 
personal  property  with  him,  loses  none  of  those  rights  by  the 
bankruptcy  of  his  adversary.     The  same  Courts  remain  open 
to  him  in  such  contests,  and  the  statute  has  not  divested  those 
Courts  of  jurisdiction  in  such  actions.     If  it  has,  for  certain 
classes  of  actions,  conferred  a  jurisdiction  for  the  benefit  of 
the  assignee,  in  the  Circuit  and  District  Courts  of  the  United 
States,  it  is  concurrent  with  and  does  not  divest  that  of  the 
State  Courts."    In  the  particular  case,  the  bankruptcy  occurred 
after  the  commencement  of  the  suit,  and  the  decision  might, 
in  terms,  have  been  limited  to  that  special  state  of  facts ;  but 
the  Court  chose  to  put  it  upon  the  broader  grounds  which  it 
has  expressed,  and  which  apply  equally  to  cases  where  the 
bankruptcy  precedes  the  suit  in  a  State  Court.     The  views  of 
the  Supreme  Court  of  the  United  States  upon  this  subject 
were  further  explained  iii  Burbanh  v.  Bigelow,  (2  Otto,  179.) 
In  that  case,  the  complainant  filed  a  bill  for  an  account  against 
one  Edmond  B.  Bigelow,  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana.     Shortly  before  the  filing 
Vol.  XIV.— U 
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of  this  bill  Bigelow  had  been  adjudicated  a  bankrapt  in  the 
District  Court  of  the  United  States  for  the  District  of  Wis- 
consin, but  hia  assignment  was  not  made  until  three  days  after 
the  filing  of  the  bill.    No  reasons  were  assigned  in  the  Cireoit 
Court,  showing  the  grounds  upon  which  it  dismissed  the  bill; 
but  the  Supreme  Court  of  the  United  States  understood  Ae 
dismissal  to  have  proceeded  on  the  ground  that  the  contro- 
versy belonged  exclusively  to  the  bankruptcy  Court  in  Wis- 
consin, as  an  incident  to  the  bankruptcy  of  Edmond  B.  Bige- 
low.   After  the  assignee's  appointment,  Bigelow  answered  on 
the  merits,  and  then  an  amended  and  supplemental  bill  was 
filed,  making  the  assignee  in  bankruptcy  a  party,  who  sabse- 
quently  appeared,  and  having,  by  order  of  the  Court,  been 
subrogated  to  the  rights  of  Bigelow,  filed  an  answer  adoptiog 
the  defence  previously  set  up  by  the  bankrupt.     The  assignee 
afterwards  filed  another  answer,  claiming  that  the  Difitriet 
Court  of  Wisconsin  alone  had  jurisdiction.    Upon  this  aw 
the  Supreme  Court,  after  asserting  the  jurisdiction  of  the  Cir- 
cuit Court,  under  section  4979  of  the  Bevised  Statutes,  pro- 
ceeds to  show,  that,  without  reference  to  the  jurisdiction  con- 
ferred by  that  section,  the  Circuit  Court  had  jurisdiction  to 
maintain  the  suit.    The  argument  is,  that,  when  the  State 
Courts  have  jurisdiction,  the  Circuit  Courts  of  the  United 
States  have  it  also,  if  the  proper  citizenship  of  the  parties 
exists ;  and  that,  as  such  citizenship  existed  in  the  case  before 
the  Court,  and  as  it  was  within  the  jurisdiction  of  a  State 
Court,  a  Circuit  Court  of  the  United  States  also  had  ju^lfidi^ 
tion.    In  regard  to  the  point  of  State  jurisdiction  the  Conrt 
says :  "  Wo  recently  held,  in  the  case  of  Eyster  v.  Gc^j  that 
the  bankrupt  law  has  not  deprived  the  State  Courts  of  juris- 
diction over  suits  brought  to  decide  rights  of  property  b^ 
tween  the  bankrupt,  or  his  assignee,  and  third  persons;  and, 
whenever  the  State  Courts   have   jurisdiction,  the  Circuit 
Courts  of  the  United  States  have  it,  if  the  proper  citizenship 
of  the  parties  exists.    In  the  case  last  referred  to,  a  suit  to 
foreclose  a  mortgage  was  commenced  before  the  mortgagor 
went  into  bankruptcy ;  but  the  decree  was  not  rendered  until 
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after  that  event  and  the  appointment  of  an  assignee.  We 
decided  that  the  validity  of  the  suit  or  of  the  decree  was  not 
affected  hy  the  intervening  bankruptcy;  that  the  assignee 
might  or  might  not  be  made  a  party ;  and,  whether  he  was  or 
noty  he  was  eqnally  bound  with  any  other  party  acquiring  an 
interest  pende^ite  lite^ 

The  principle  of  these  cases  derives  confirmation,  if  that 
be  necessary,  from  the  cases  of  Norton  v.  Switzer^  (3  OUo^ 
355,)  and  Claflin  v.  Rousemam,^  (7e?.,  130.)  I  entertain  no 
doubt,  therefore,  that  the  general  proposition  on  which  the 
appellant  in  these  cases  relies  is  unfounded,  and  that  the  State 
Courts  had  jurisdiction  to  maintain  the  several  actions  which 
were  instituted  to  foreclose  the  mortgages  involved  in  them. 
No  question  is  presented  as  to  the  power  of  the  District  Court 
to  enjoin  the  prosecution  of  any  of  those  suits,  if,  in  its  judg- 
ment, that  course  had  been  deemed  conducive  to  justice.  Such 
an  injunction  was  asked  for  in  only  two  of  the  cases  and  was 
denied  in  each.  The  grounds  of  these  applications  do  not  ap- 
pear upon  the  appeal  papers,  and  no  question  was  made  in  re- 
spect to  them,  at  the  bar. 

In  the  next  place,  it  is  claimed,  on  the  part  of  the  appellant, 
that  the  District  Court  had  not  power  to  allow  the  mortgage 
creditors  to  prove  for  a  deficiency  in  four  of  the  cases  jn 
which  no  preliminary  permission  to  institute  the  foreclosure 
suits  had  been  obtained  from  the  District  Court.  The 
appellant's  position  is  based  upon  the  provisions  of  section 
5075  of  the  Bevised  Statutes,  which  enacts,  that  a  mortgage 
creditor  of  the  banknipt  shall  be  admitted  as  a  creditor  only 
for  the  balance  of  the  debt,  after  deducting  the  value  of  the 
mor^aged  property,  to  be  ascertained  by  agreement  between 
him  and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  Court  shall  direct ;  or  the  creditor  may  release 
or  convey  his  daim  to  the  assignee  upon  such  property,  and 
be  admitted  to  prove  his  whole  debt.  It  then  provides,  that, 
"if  the  value  of  the  property  exceeds  the  sum  for  which  it  is 
80  held  as  security,  the  assignee  may  release  to  the  creditor 
the  bankrupt's  right  of  redemption  therein,  on  receiving  such 
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excess;  or  he  may  sell  the  property  subject  to  the  claim  of 
the  creditor  thereon ;  and,  in  either  case,  the  assignee  and 
creditor,  respectively,  shall  execute  all  deeds  and  writings 
necessary  or  proper  to  consummate  the  transaction."  It  then 
enacts,  that,  ^'  if  the  property  is  not  so  sold  or  released  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove  any 
part  of  his  debt.''  Upon  this  section,  it  must  be  observed,  in 
the  first  place,  that  the  secured  creditor  may  proceed,  without 
the  order  or  the  sanction  of  the  bankrupt  Court,  to  realize  his 
security ;  and,  in  the  second  place,  that,  with  the  sanction  of 
the  Court  or  of  the  assignee,  he  may  avail  himself  of  the  fnll 
value  of  his  security,  and  be  admitted  as  a  creditor  for  the 
deficiency.  The  statute  is  not  modal  in  its  provisions,  bnt 
substantial.  It  does  not  concern  itself  with  the  order  of  time 
in  which  the  business  shall  be  transacted,  but  with  the  fact 
that  the  Court  approves,  or  the  assignee  agrees. 

In  four  of  the  cases  before  the  Court,  which  are  in  the  pa- 
pers respectively  designated  as  the  Fifth  Avenue,  Westchester, 
Sugar-house,  and  Sloane  cases,  the  circumstances  are  slightly 
different,  though,  in  each,  dower  rights  or  other  incumbrancea 
existed,  which  made  a  title  under  the  decree  of  a  Court  of 
general  jurisdiction  more  marketable  than  any  that  could  be 
^ven  under  the  direction  of  the  bankrupt  Court  alone. 

In  the  Fifth  Avenue  case,  the  assignee  was  made  a  party 
defendant,  but  did  not  answer,  and  a  decree  was  regularly 
passed  by  the  State  Court,  and  a  sale  was  had,  in  which  the 
creditor,  being  the  highest  bidder,  became  the  purchaser. 
He  then,  without  attempting  to  take  possession,  applied  to  the 
Court  in  bankruptcy,  averring  that  he  had  bid  the  full  value 
of  the  property,  asking  the  sanction  of  the  Court,  and  offer- 
ing to  submit  to  a  resale  of  the  clear  title,  and  to  convey 
accordingly,  if  the  bankruptcy  Court  should  so  order.  In 
answer  to  this  application,  it  was  not  shown  that  the  full 
value  had  not  been  bid  for  the  property,  nor  was  any  ground 
taken  in  opposition,  except  the  somewhat  inconsistent  le{ral 
grounds,  that  the  proceedings  in  the  State  Court  were  in- 
operative, and  that,  having  taken  them,  the  creditor  ought  not 
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to  be  allowed  to'prove  for  the  deficiency.  The  Court  refused 
to  sustain  either  of  these  grounds,  sanctioned  the  sale  which 
had  taken  place  and  permitted  the  creditor  to  prove  for  the 
deficiency.  This  decision  is  supported  by  the  case  of  In  r6 
The  Iron  Mountain  Co.y  (9  BUtchf.  C.  C.  B.,  320,)  before 
Judge  Woodruff,  in  all  points  except  as  to  the  deficiency. 
In  regard  to  that,  Judge  Woodruff  remarks,  at  the  close  of 
his  opinion,  that,  by  electing  to  pursue  the  mortgaged  pre- 
mises, the  claimants  of  the  lien  would  deprive  themselves  of 
any  right  to  prove  their  debt  for  the  deficiency.  This  remark 
vas  not  necessary  to  the  decision  of  the  cause,  and  was  not, 
probably,  intended  to  refer  to  anything  but  a  final  election  not 
to  submit  to  the  authority  of  the  bankruptcy  Court,  in  as- 
certaining the  value  of  the  property. 

The  Westchester  case  did  not  differ  greatly  from  that 
which  has  just  been  considered.  The  assignee  answered  in  the 
State  Court,  setting  up,  in  substance,  the  alleged  want  of 
jurisdiction  and  was  beaten  in  that  Court.  He  had  also  pre- 
viously applied  to  the  District  Court  to  enjoin  the  further 
prosecution  of  the  suit,  and  this  application  was  denied. 
These  circumstances  do  not  serve  to  take  the  case  out  of  the 
rule  previously  stated. 

In  the  Sugar-house  case,  after  the  suit  in  the  State  Court 
was  ready  for  a  decree,  the  assignee  being  a  party,  and  having 
Applied  to  the  District  Court  for  an  injunction,  which  was 
denied,  the  creditor  applied  to  the  District  Court  to  order  a 
£ale  and  to  fix  the  deficiency,  and  this  was  granted,  and 
correctly  granted,  unless  what  has  been  already  said  in  this 
opinion  is  completely  erroneous. 

In  the  Sloane  case  the  assignee  was  made  a  party  defend- 
ant, answered  the  bill  in  the  State  Court,  then,  by  stipulation, 
withdrew  his  answer,  reserving  the  right  to  special  notice  of 
the  sale,  received  such  notice,,  and  himself  also  advertised  the 
^le.  In  respect  to  this  part  of  the  case,  the  circumstances  of 
which  are  particularly  discussed  in  the  opinion  of  Judge 
Blatchford,  in  the  District  Court,  {In  re  MoU^r^  8  Benedict^ 
^26,)  I  think  it  unnecessary  to  add  anything. 
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The  Sloase  cade,  as  well  as  those  of  Gerdes  and  of  Cooper, 
present  questions  in  respect  to  the  payment  of  taxes,  aseess- 
ments  and  water  rates  by  the  assignee,  as  debts  entitled  to 
priority  in  payment,  under  section  5101  of  the  Eevised 
Statutes,  sub-division  third.  These  questions  are  amply  dis- 
cuBsed  in  the  opinion  of  Judge  Blatchford,  and  are  disposed 
of  in  accordance  with  my  understanding  of  the  law.  In 
both  branches  of  the  Sloane  case,  and  in  the  Gerdes  and 
Cooper  cases,  that  opinion  is  adopted  by  this  Court 

The  orders  appealed  from  are  affirmed,  with  costs. 

William  H,  Scott,  for  the  assignee  in  bankruptcy. 

John  K  Parsons f  Edmund  Cojffm,  Jr.  and  Jacdb  F. 
MiUer^  for  the  creditors. 


Aaeon  S.  Bright 


vs. 

The  Milwaukee  and  St.  Paul  Railroad   Company  Aifi> 

others.    In  Equitt. 

The  plaintiff  in  a  salt  in  equity  in  a  State  Conrt  presented  to  that  Conrt»  on  the 
h  4th  of  Fehrnary,  1876,  a  petition  for  its  remoral  to  this  Court,  under  tbe 
Act  of  March  8d,  1876,  (18  U,  8.  Stat,  at  Large,  470,)  with  the  proper  bond. 
The  session  of  this  Court  next  afler  the  4th  of  Febmary  began,  by  Itv,  on 
the  last  Monday  of  Febmary.  The  plaintiff  did  not  file  in  this  Court  a  copy 
of  the  record  until  the  first  day  of  the  ensuing  April  term  of  this  Coart; 
Held,  that  the  suit  must  be  remanded  to  the  State  Courts  with  costs,  as  not 
removed  to  this  Court  according  to  law. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  May  7th,  1877.) 

Johnson,  J.    This  is  an  application,  on  the  part  of  the  de- 
fendant company,  to  set  aside  an  order,  entered  on  the  3d  daj  of 
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April,  1876,  that  being  the  first  Monday  of  April  in  that  year, 
and  the  first  day  of  the  April  term  of  this  Court,  in  the  equity 
rale  book,  by  which  it  was  ordered  that  the  above  cause  should 
proceed  in  this  Court  in  the  same  manner  as  if  the  same  had 
been  originally  brought  in  this  Court.      This  order,  being 
taken  by  the  party  on  his  own  motion,  is  operative  only  in 
case  he  was  entitled  by  law  to  enter  it.    The  action  was  pend- 
ing in  the  Supreme  Court  of  the  State  of  New  York,  and 
was  of  that  class  which,  if  it  had  been  originally  brought 
in  this  Coui*t,  would  have  taken  the  form  of  a  bill  in  equity. 
The  steps  on  which  the  plaintiff  relies  to  make  out  his  right 
to  remove  the  cause,  and  its  actual  removal,  are  disclosed  in 
the  papers.     They  consist  of  the  presentation  and  filing  in  the 
Supreme  Court  of  New  York,  on  the  4th  day  of  February, 
1876,  of  a  petition  for  removal,  in  the  form  required  by  the 
Act  of  Congress  of  March  3d,  1875,  (18  Z7.  S.  Stat,  at  La/rge^ 
470,)  and  a  proper  bond  conditioned  for  entering  in  this 
Court,  on  the  first  day  of  its  then  next  session,  a  copy  of  the 
record  in  such  suit,  and  conforming  in  other  respects  to  the 
requirements  of  the  statute.    It  is  only  by  compliance  with 
the  requirement  of  the  condition  before  mentioned,  that  this 
Court  becomes  possessed  of  the  cause.    Now,  in  this  District, 
the  session  of  the  Circuit  Court  next  after  the  4th  day  of 
February,  1876,  commenced  upon  the  last  Monday  of  Febru- 
ary, which,  in  that  year,  happened  on  the  28th.   It  was  on  the 
first  day  of  this  term  that  it  was  necessary  for  the  plaintiff  to 
file  the  copy  of  the  record,  in  order  to  transfer  the  cause  to 
this  Court.     The  February,  April  and  October  terms  are  the 
three  regular  terms  of  this  Court,  each  of  which  in  succession 
sapersedes  the  preceding  term,  differing,  in  this  respect,  from 
the  special  and  exclusive  criminal  terms,  as  to  which  it  is  pro- 
vided by  law,  that  they  shall  not  in  any  way  affect  the  holding 
of  any  other  term  at  the  same  time.    {Rev.  Stat,  seo.  658.) 
These  criminal  terms  have  been  held  not  to  be  sessions  of  the 
Court,  within  the  meaning  of  the  statutes  concerning  the 
JBmoval  of  causes.  {Jones  v.  Oceanic  S.  Na/o,  Co,,  11  Blatckf, 
0.  a  It.,  406.)    The  order  of  the  8d  of   April,  1876,  was, 
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therefore,  irregular  and  must  be  set  aside,  and  the  cause  must 
be  remanded  to  the  Supreme  Court  of  the  State  of  New 
York,  as  not  removed  to  this  Court  according  to  law,  with 
costs. 

Francis  Fellowes,  John  K.  Porter  khA  William  Barnes, 
for  the  plaintiff. 

Francis  N.  BaiygSj  for  the  defendants. 


Archibald  H.  Bull  vs.  The  Town  of  Southfield. 

The  proyisions  of  the  Act  of  the  Legislature  of  New  York,  passed  May  5ih. 
1870,  iDCorporating  the  village  of  Ed^e water,  Richmond  Coaotj,  are  00 
repugnant  to  the  provinons  of  the  Act  of  May  lltb,  1869,  authorinng the 
issuing  of  bonds  by  certain  towns,  that  the  town  of  Southfield,  in  Richmosd 
County,  was  excepted  from  the  operation  of  the  Act  of  1669,  and  the  Act  of 
1869  was  repealed  so  far  as  that  town  was  concerned,  and  bonds  pnrportin? 
to  have  been  issued  by  that  town  under  the  Act  of  1869,  after  the  passage  of 
the  Act  of  1870,  are  yoid,  because  such  bonds  were  issued  without  authority 
of  law. 

(Before  Bk»edict,  J.,  Eastern  District  of  New  York,  May  16th,  1877.) 

Benedict,  J.  This  action  is  brought  to  recover  the 
amount  of  several  coupons  for  interest,  which  have  been  de- 
tached from  bonds  issued  by  the  supervisor  of  the  town  of 
Southfield,  Richmond  County,  in  the  year  1871,  for  the  pur- 
pose of  raising  money  to  be  expended  in  repairing,  grading, 
or  macadamizing  certain  roads  and  avenues.  The  liability  of 
the  town  of  Southfield  to  pay  these  coupons  is  denied,  upon 
the  ground  that  the  bonds  to  which  they  were  attached  were 
issued  without  any  authority  of  law,  and  are,  therefore,  void. 
It  is  not  doubted  that  the  liability  of  the  town  depends  upon 
whether  the  authority  to  issue  such  bonds  can  be  found  on  the 
statutes  of  the  State,  for,  without  authority  derived  from  law, 
no  town  can  be  charged  with  such  liability  by  the  officers 
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thereof.  The  requisite  authority  is  claimed  to  be  conferred  by 
chapter  855  of  the  Laws  of  1869,  and  the  bonds  themselves  re- 
cite that  they  are  issued  under  and  pursuant  to  that  statute. 
The  question  I  am  thus  called  on  to  determine  is,  not  whether 
certain  forms  or  preliminary  proceedings  required  by  law  on 
the  part  of  the  town  have  been  duly  complied  with,  but 
wheUier,  under  any  circumstances,  the  authorities  of  the  town 
of  Southiield  had,  at  the  time  these  bonds  were  issued,  legal 
authority  to  raise  money  upon  the  credit  of  that  town,  for  the 
purposes  stated  in  these  bonds.  The  existence  of  such  au- 
thority is  denied  upon  several  grounds. 

One  ground  is  based  upon  the  fact  that  the  bonds,  upon 
their  face,  declare  that  the  object  of  their  issue  was  to  repair, 
grade,  or  macadamize  Yanderbilt  Avenue,  when  that  Avenue  is 
wholly  located  in  the  town  of  Middleton,  and  no  part  of  it  is 
within  the  limits  of  the  town  of  Southfield. 

A  second  ground  is,  that  the  Act  of  May  5th,  1870,  incor- 
porating the  village  of  Edge  water,  in  effect  excepted  the  town 
of  Southfield  from  the  operation  of  chapter  855  of  the  Laws 
of  1869,  and  in  law  worked  a  repeal  of  the  Act  of  1869,  so  far 
as  the  town  of  Southfield  is  concerned. 

There  is  no  difference  of  opinion  in  regard  to  the  princi- 
ples upon  which  such  questions  as  these  are  to  be  determined. 
In  a  case  like  this,  where  there  has  been  an  advance  of  money 
upon  the  faith  of  bonds  issued  by  the  authorities  of  the  town, 
and  the  money  has  been  actually  expended  by  such  authority, 
there  are  no  considerations  of  equity  calling  for  any  stretching 
of  the  law,  in  orddr  to  enable  the  town  to  avoid  payment. 
Furthermore,  the  case,  in  one  aspect,  turns  upon  a  question  of 
tho  repeal  of  a  statute  by  implication,  and  such  repeals  are 
never  favored.  In  this  case,  if  ever,  it  is  the  duty  of  the  Court 
to  80  construe  the  two  statutes  involved  in  the  controversy 
that  both  can  stand,  if  such  a  course  is  possible.  On  the  other 
hand,  it  is  not  to  be  forgotten  that  the  protection  of  the  prop- 
erty of  the  town  resides  in  the  statutes  enacted  for  that  pur- 
pose, and  the  town  has  an  undoubted  right  to  decline  to  be 
bound  by  any  contract  not  authorized  by  law  to  be  made  in  its 
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behalf.  With  these  considerations  in  view,  I  have  examined 
the  second  ground  of  opposition  on  the  part  of  the  town,  above 
stated,  and  I  proceed  now  to  determine  whether  the  provisions 
of  the  Act  of  1870,  incorporating  the  village  of  £dgewater, 
are  so  inconsistent  with  and  repugnant  to  the  provisions  of  the 
Act  of  1869,  as  to  require  the  decision  that  the  tovm  of  South- 
field  is  excepted  from  the  operation  of  the  Act  of  1869,  and 
that,  so  far  as  the  town  of  Southfield  is  concerned,  the  Act  of 
1869  had  been  repealed  when  these  bonds  were  issued. 

The  point  has  been  taken,  that  the  Act  of  1869,  when  en- 
acted, did  not  apply  to  the  town  of  Southfield,  because  of  ex- 
isting  laws  of  special  character  relating  to  the  village  of  Edge- 
water  ;  but,  for  the  purposes  of  this  decision,  I  shall  assume 
that  all  the  towns  and  counties  in  the  State  were  within  the 
scope  of  the  Act  of  1869,  save  only  those  excepted  by  the  Act 
itself,  viz..  New  York  and  Kings.  1  also  assume  that  the  Act 
of  1869  confers  su£Scient  authority  for  the  issue  of  these  bonds, 
provided  the  Act  was  in  force  at  the  time. 

The  provisions  of  the  Act  of  1869,  relied  on  by  the  plaint- 
iff, are  as  follows :  '^  Section  1.  The  boards  of  supervisors  of 
each  county  in  this  State,  except  New  York  and  Kings,  shall 
have  power,  at  their  annual  meeting,  or  at  any  other  regular 
meeting,  to  authorize  the  supervisors  of  any  town  in  sach 
county,  by  and  with  the  consent  of  the  commissioners  of 
highways,  town  clerk  and  justices  of  the  peace  of  such  town, 
to  borrow  such  sum  of  money,  for  and  on  the  credit  of  such 
tovm,  as  the  said  town  officers  may  deem  necessary,  to  build  or 
repair  any  road  or  roads,  or  bridge  or  bridges,  in  such  town, 
or  which  shall  be  partly  in  such  town  and  partly  in  an  ad- 
joining town  ;  *  *  *  *  and  the  said  board  of  super- 
visors shall  have  power  to  prescribe  the  form  of  obligation  to 
be  issued  on  any  such  loan,  and  the  time  and  place  of  pay- 
ment ;  *  *  *  *  and  it  shall  be  their  duty,  from  time 
to  time,  as  the  said  obligations  shall  become  due  and  payable, 
to  impose  upon  the  taxable  property  of  such  town,  sufficient 
tax  to  pay  the  said  principal  and  interest  of  such  obligations, 
according  to  the  terms  and  conditions  thereof."     The  obvious 
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intention  of  these  provisions  of  law  was  to  authorize  the  offi- 
cers of  towns,  in  behalf  of  the  town,  to  determine  npon  the 
building  or  repairing  of  any  road  or  street  within  the  town, 
that  they  might  deem  necessary  to  be  built  or  repaired  upon 
the  credit  of  the  town,  and  to  borrow  the  money  needed  for 
such  purpose,  for  the  town,  on  the  credit  of  the  town,  pro- 
vided the  supervisors  of  the  county  should  give  their  sanction 
to  the  proceeding.    According  to  the  Act,  the  town  authori- 
ties named  therein  must  determine  the  amount  of  the  expendi- 
ture to  be  made  and  the  necessity  therefor,  and  they  are  to 
expend  the  money,  when  raised,  for  the  town,  but  they  cannot 
borrow  the  money  upon  the  credit  of  the  town  unless  author- 
ized to  do  so  by  the  supervisors  of  the  county.    The  power  to 
borrow  monfey,  here  conferred,  plainly  is  dependent  upon  the 
power  to  determine  upon  the  necessity,  amount  and  manner 
of  the  expenditure,  and  the  power  is  confined  to  borrowing, 
upon  the  credit  of  the  whole  town,  a  sum  to  be  raised  by  tax 
upon  the  taxable  property  of  the  whole  town.     There  is  no 
power  to  borrow  for,  or  to  tax,  a  part  of  a  town.    If,  then, 
it  be  ascertained  that,  since  the  passage  of  the  Act  of  1869, 
all  jurisdiction  over  the  roads  of  any  part  of  the  town  of 
Southfield  has  been  taken  away  from  the  authorities  of  that 
town,  so  that  they  no  longer  have  power  to  determine  upon 
the  repairing  of  roads  in  such  part,  or  to  expend  money  there- 
for, the  conclusion  must  follow,  that,  so  far  as  the  town  of 
Southfield  is  concerned,  the  Act  of  1869  no  longer  confers 
authority  upon  the  officers  of  the  town  to  borrow  money  to 
be  expended  on  such  roads.   Turning  now  to  the  Act  of  1870, 
which  incorporates  a  village  whose  limits  extend  over  part  of 
the  town  of  Southfield  and  over  part  of  the  town  of  Middle- 
ton,  it  is  at  once  seen,  that,  with  regard  to  the  roads  and 
avenues  of  that  part  of  the  town  within  the  limits  of  the 
village  of  Edgewater,  the  town  officers  have  been  deprived  of 
all  jurisdiction  whatever.    Some  of  the  provisions  of  this  stat- 
ute may  here  be  mentioned,  to  show  how  absolutely  the  power 
to  interfere  with  the  roads  in  this  locality,  or  to  tax  the  town 
for  their  repair,  has  been  taken  away  from  the  town  officers. 
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Thus,  section  1,  title  9,  of  the  Act  provides,  that  the  board 
of  trustees  (of  the  village)  shall  have  the  sole  control  and  man- 
agement of  the  roads,  avenues,  streets  and  public  places  of  the 
village,  and  of  the  construction,  drainage,  repair  and  improve- 
ment of  the  same,  with  sole  power,  bj  subdivision  2,  to  keep 
the  same  in  good  repair,  to  macadamize  the  same,  to  change 
the  grade  of,  or  otherwise  improve,  the  same ;  by  subdi- 
vision 4,  to  direct  any  sidewalk,  upon  any  street,  avenue  or 
highway  of  said  village,  to  be  flagged;  and,  by  subdivision  13, 
to  determine  the  lines  of  all  roads,  avenues,  streets  and  public 
places  of  the  village.  Section  9,  of  title  15,  makes  it  thedu^ 
of  the  village  trustees  to  cause  a  topographical  survey  and 
map  of  the  village  to  be  made,  showing  the  lines  and  width  of 
all  streets  and  avenues,  and  showing  and  establishing  the 
grades  of  such  streets  and  avenues,  with  power  to  the  trustees, 
'^  in  their  discretion,  to  direct  the  alteration  of  any  grade.'* 
Title  8  provides  a  street  commissioner  to  be  "  under  the  direc- 
tion of  the  trustees,"  who  shall  determine  what  action,  if  any, 
shall  be  taken  as  to  any  street,  avenue  or  highway  in  said  vil- 
lage. Title  12,  section  1,  provides  that  the  village  trustees 
shall  have  power  to  raise  annually,  by  taxation  upon  the  tax- 
able inhabitants  of  the  village,  and  the  property  therein  liable 
to  taxation,  such  sum  of  money  as  they  shall  deem  proper  to 
be  expended  for  roads  and  i^hprovements,  with  the  proviso, 
that  the  amount  raised  in  any  one  year  shall  not  exceed  a 
specified  sum,  except  in  certain  special  cases.  By  section  7, 
title  13,  the  village  trustees  are  required,  in  each  year,  at  or 
before  the  time  at  which  they  shall  determine  the  amount  of 
village  tax  to  be  levied  for  that  year,  to  make  a  formal  budget 
and  appropriation  of  the  moneys  so  to  be  raised,  to  the  pur 
pose,  among  others,  of  "  repairs  of  streets."  By  section  4,  of 
title  12,  all  taxes  and  assessments  authorized  by  the  Act  are 
made  a  first  lien  upon  the  lands  upon  which  the  same  shall  be 
imposed  or  assessed,  and  until  paid  by  the  owner  of  the  land. 
The  grading  and  macadamizing  of  the  streets  and  avenues  in 
this  part  of  the  town  are,  by  this  Act,  classed  as  improvements, 
and  the  Act  requires  that  expenses  of  this  character  shall  be 
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assessed  upon  and  borne  by  the  property  benefitted  thereby. 
The  power  '^  to  cause  avenues  and  streets  to  be  opened,  ex- 
tendcKl,  widened,  regulated,  paved,  macadamized,  or  covered 
with  broken  stone,"  "  and,  generally  to  make  such  other  im- 
provements in   and  about  the  streets,  avenues  and  public 
squares  of  the  village,  as  the  public  wants  and  conveniences 
may  require,"  is  conferred  upon  the  village  trustees  by  section 
1,  of  title  10,  while  section  1,  of  title  15,  provides  that  "  the 
village  shall  constitute  a  separate  road  district,  under  the  direc- 
tion and  supervision  of  the  trustees  of  said  village,  and  free 
from  any  interference  or  control  by  any  other  officers  or  per- 
sons."   The  legal  efEect  of  these  provisions  is  to  declare  that 
the  roads  and  streets  in  that  part  of  the  town  of  Southtield 
which  lies  within  the  limits  of  the  village  of  Edgewater,  are  to 
be  repaired,  graded  and  macadamized  when  and  in  such  man- 
ner as  shall  be  determined  on  by  the  tnistees  of  Edgewater,  at 
the  expense  of  the  village,  and  not  at  the  expense  of  the  town,, 
ndr  can  any  tax  be  levied  upon  the  town  for  such  a  purpose. 
It  cannot  be  supposed  that  the  Legislature  intended  to  confer 
powers  like  these  upon  the  village  trustees,  and  at  the  same 
time  permit  the  same  powers  to  be  exercised  by  the  town  au- 
thorities.   Indeed,  the  Act  expressly  declares  the  contrary, 
when  it  forbids  "any  interference  or  control  by  any  other 
ofiScers  or  persons ; "  and  it  is  evident,  from  the  nature  of  the 
powers,  that  it  would  be  impossible  for  such  powers  to  be  ex- 
ercised concurrently  by  the  town  officers  and  the  village  trus- 
tees.   Furthermore,  by  title  13,  section  3,  of  the  Act  of  1870, 
the  power  to  borrow  money  upon  the  credit  of  the  village  is 
limited ;  and  by  section  4  the  trustees  are  forbidden  to  con- 
tract any  indebtedness,  or  incur  any  liability,  for  the  payment  of 
money,  in  any  year,  beyond  the  revenue  of  that  year,  except  as 
expressly  permitted  by  the  Act  itself.     These  provisions  forbid 
the  idea  that  it  was  the  intention  to  leave  the  authorities  of  the 
town  of  Southfield  with  unlimited  authority  to  impose  upon 
the  same  locality  an  unlimited  debt  for  the  very  same  pur- 
poses.   It  seems  impossible,  therefore,  for  the  Act  of  1869 
and  the  Act  of  1870  to  be  operative  at  the  same  time,  in  the 
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locality  under  consideration  ;  and  the  condosion  is  forced,  that 
the  legal  effect  of  the  Act  of  1870  was  to  remove  the  town  of 
Sonthfield  from  the  operation  of  the  Act  of  1869,  as  effecta- 
ally  as  were  the  counties  of  New  York  and  Bangs,  by  the  ex- 
press terms  of  the  latter  Act. 

Under  this  view  of  the  effect  of  the  Act  of  1870,  the  fact 
that  the  trustees  of  the  village  of  Edgewater  consented  to  the 
exercise  by  the  town  authorities  of  the  authority  which  the; 
assumed  to  exercise  by  virtue  of  .the  Act  of  1869,  when  they 
issued  the  bonds  in  question,  is  wholly  immaterial.  The  con- 
sent of  the  village  trustees  could  not  create  a  power  when  no 
such  power  existed,  and  the  existence  of  the  power  has  not 
been  claimed,  except  by  virtue  of  the  Act  of  1869. 

Kor  does  it  avail,  that  it  appears  on  the  face  of  the  bonds 
that  the  money  raised  thereby  might  be  expended  on  the  Rich- 
mond road,  which  is  outside  the  village  limits  and  partly  in 
the  town  of  Sonthfield.  The  consideration  of  the  bonds  is 
entire  and  not  separable.  The  illegal  part  thereof  vitiates  the 
whole ;  and,  moreover,  the  bonds  disclose  their  illegality  upon 
their  face,  for  they  recite  that  they  are  issued  in  pursuance  of 
chapter  855  of  the  Laws  of  1869,  for  the  purpose  of  repairing, 
regulating  and  macadamizing  certain  streets,  which  statute,  as 
has  been  seen,  had  ceased  to  be  operative  in  the  town  of 
Sonthfield,  and  could  confer  no  power  to  pledge  the  credit  of 
that  town  for  the  repairing,  grading  or  macadamizing  of  anj 
street  whatever. 

Entertaining  these  views  in  respect  to  the  effect  of  the  Act 
of  1870,  it  is  unnecessary  for  me  to  pass  upon  the  other 
grounds  taken  in  behalf  of  the  town,  and  it  becomes  my  duty 
to  declare  the  coupons  upon  which  this  action  is  brought  to  be 
void,  for  the  reason  that  the  bonds  to  which  they  were  attached 
were  issued  without  any  authority  of  law.  Judgment  most, 
therefore,  be  for  the  defendant. 

John  A,  Foley^  for  the  plaintiff. 

Oeorge  J.  Oreenfidd^  for  the  defendant. 
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Thb  United  States  vs.  Mabtin  Powee. 

It  is  provided  by  §  2165  of  the  Reyised  Statutes  of  the  United  States,  that  an 
alien  may  be  admitted  to  be  a  citizen  of  the  United  States  by  "  a  Court  of 
record  of  any  of  the  States,  haviDg^  common  law  jurisdiction,  and  a  seal  and 
derk."  A  City  Coort,  which  is  a  Coort  of  record  and  has  a  seal  and  a  clerk, 
and  hat  conferred  upon  it,  by  a  statnte  of  New  York,  all  the  power  and  juris- 
diction of  justices  of  the  peace,  and  all  jurisdiction  and  power,  within  the  city, 
of  the  Marine  Court  in  the  city  of  New  York,  and  whose  judge  is  clothed 
with  all  the  powers  of  a  county  judge  and  of  a  judge  of  the  Supreme  Court  of 
the  State  at  chambers,  and  which  has  civil  jurisdiction  in  all  actions  for  the 
recovery  of  money,  when  the  amount  reooYered  does  not  exceed  $1,000,  is  a 
Court  hayiog  common  law  jurisdiction,  within  the  meaning  of  said  §  2165. 

(Before  BnnEbicr,  J.,  Southern  District  of  New  York,  May  16th,  1877.) 

Benedict,  J*.  The  prisoner  is  indicted  under  §2165  of 
the  Revised  Statutes  of  the  United  States,  for  perjury  com- 
mitted bj  him  in  making  an  application  to  be  naturalized 
before  the  City  Court  of  Yonkers.  A  demurrer  to  this  in- 
dictment brings  before  the  Court  the  question,  whether  the 
City  Court  of  Yonkers  had  jurisdiction  to  entertain  the 
prisoner's  application  to  bo  made  a  citizen  of  the  United 
States.  If  that  Court  has  not  such  jurisdiction,  the  indict- 
ment charges  no  oftence,  and  the  prisoner  must  be  discharged. 

The  provision  in  the  laws  of  the  United  States,  upon  this 
subject,  is  to  be  found  in  §  2165  of  the  Eevised  Statutes, 
where  it  is  enacted,  that  an  alien  may  be  admitted  to  become 
a  citizen  of  the  United  States,  upon  making  certain  declarations 
on  oath  before  "a  Court  of  record  of  any  of  the  States, 
having  common-law  jurisdiction,  and  a  seal  and  clerk."  It  is 
conceded,  that  the  City  Court  of  Yonkers  is  a  Court  of 
record,  and  that  it  has  a  clerk  and  a  seal,  but  the  question  is, 
whether  it  is  a  Court  having  common  law  jurisdiction,  within 
the  meaning  of  the  statute  of  the  United  States,  above  quoted. 
The  jurisdiction  of  the  City  Court  of  Yonkers  is  to  be  found 
in  the  Laws  of  the  State  of  New  York.  Chapter  866  of  the 
Laws  of  1872  confers  upon  that  Court  all  the  power  and 
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jurisdiction  of  jastices  of  the  peace,  and  all  jurisdiction  and 
power,  within  the  city  of  Tonkers,  of  the  Marine  Court  in 
the  city  of  New  York,  and  it  clothes  the  judge  of  that  Conrt 
with  all  the  powers  of  a  county  judge  and  of  a  judge  of  the 
Supreme  Court  of  the  State  at  chambers.  In  addition  to 
these  powers,  chapter  61  of  the  Laws  of  1873  confers  upon 
this  Court  civil  jurisdiction  in  all  actions  for  the  recovery  of 
money,  when  the  amount  recovered  does  not  exceed  $1,000. 
It  is  manifest,  that,  by  virtue  of  these  statutory  provisions, 
the  City  Court  of  Yonkers  is  authorized  to  exercise  some 
common-law  jurisdiction,  that  is,  it  has  jurisdiction  to  hear 
and  determine  causes  which  were  cognizable  by  the  Courts  of 
law,  under  what  is  known  as  the  common  law  of  England, 
although  it  has  not  jurisdiction  of  all  such  causes.  It  will  be 
noticed,  however,  that  the  statute  of  the  United  States  does 
Bot  require  of  Courts  authorized  to  entertain  applications  for 
naturalization,  that  they  shall  have  all  the  jurisdiction  possessed 
by  any  Court  of  law.  If  the  Court  may  exercise  any  part  of 
that  jurisdiction,  it  is  within  the  language  of  the  statute,  and 
within  its  meaning,  as  well.  Thus,  the  Courts  of  Massachusetts, 
in  Ex^tU  OladhiU,  (8  Metcalf,  168,)  held  the  Police  Court 
of  Lowell  to  be  a  Court  exercising  a  common  law  jurisdiction, 
and,  therefore,  authorized  to  entertain  applications  to  be  made 
citizens  of  the  United  States,  because  it  was  by  law  authorized 
to  ^'  hear  and  determine  all  complaints  and  prosecutions,  in 
like  manner  as  justices  of  the  peace,"  with  "  jurisdiction  of 
all  civil  suits  and  actions  cognizable  by  a  justice  of  the  peace." 
The  reasoning  of  this  decision  was  adopted  by  the  Circuit 
Court  of  the  United  States  for  the  first  Circuit,  in  laparU 
Cregg^  (2  Curtis^  98,)  where,  upon  the  same  ground,  the 
Police  Court  of  Lynn  was  held,  by  the  Circuit  Court  of  the 
United  States,  to  be  a  Court  having  common-law  jurisdiction, 
within  the  meaning  of  the  United  States  statute.  A  like  con- 
clusion was  reached  by  the  Supreme  Court  of  New  Hamp- 
shire, in  respect  to  the  Police  Court  of  Nashua,  and  upon  the 
same  ground.  {State  v.  Whittemore,  50  Jff.  Jl.y  245.)  In  /« 
re  Conner^  (39   6W.,  98,)  a  similar  question  in  respect  to  the 
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County  Courts  of  Calif oniia  was  considered,  and  it  was  there 
adjudged,  that  a  Court  having  jurisdiction  to  prevent  or  abate 
a  nuisance  was  a  Court  exercising  common  law  jurisdiction, 
within  the  meaning  of  this  statute  of  the  United  States. 
The  Court,  in  the  case,  say  it  is  not  necessary  to  have  "  juris- 
diction over  all  classes  of  common  law  actions,"  and  that  '^  the 
Act  of  Congress  does  not  require  that  the  Courts  shall  have 
all  the  common  law  jurisdiction  which  pertains  to  all  classes 
of  cases."  See,  also,  the  meaning  given  by  the  Supreme  Court 
of  the  United  States  to  the  words  "  common  law,"  as  used 
in  the  Constitution  of  the  United  States.  {Pwrsons  v.  Bedford^ 
3  Pet,  433,  446.) 

In  the  light  of  these  decisions  there  seems  to  be  no  reason 
for  doubting  that  the  language  of  the  statute  is  sufficiently 
broad  to  permit  the  City  Coujt  of  Yonkers  to  hear  and 
determine  the  prisoner's  application  to  be  made  a  citizen  of 
the  United  States.  This  is  the  only  question  that  has  been 
presented  for  my  consideration,  and,  entertaining  the  opinion 
above  expressed,  I  must  overrule  the  demurrer,  and  direct  the 
prisoner  to  plead  to  the  indictment. 

William  Burke  Cochran,  for  the  defendant. 

Benjamin  B,  Poster,  (Assistant  District  Attorney^  for 
the  United  States. 


The  Alice  Taintee. 

Where  a  note  of  iasne,  on  an  appeal  in  Admiralty,  is  delivered  to  tbe  clerk, 
iisder  Rule  65  of  this  Court,  with  a  view  to  his  putting  the  cause  on  the 
calendar  of  causes  to  be  tried,  for  a  particular  term,  a  fee  of  $1  to  the  clerk 
for  the  service  is  a  lawful  and  proper  fee,  and,  if  paid  by  a  successful  party, 
can  be  taxed  against  his  adversary,  as  costs  in  the  cause. 

It  is  proper  for  tbe  clerk  to  charge  for  including  the  evidence,  in  a  suit  in 
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Adnuralty,  in  the  final  record,  on  final  decree,  notwithstanding  the  proTiaoo. 
of  §  1  of  the  Act  of  Febrnar^  16th,  1876,  (18  U,  8,  Stat,  at  Large,  315,)  io 
regard  to  appeals  in  Admiralty  to  the  Supreme  Court. 

(Before  Blatciifoed,  J.,  Southern  District  of  New  York,  May  18th,  1877.) 

Blatchfobd,  J.  Enle  55  of  this  Court  provides  as  fol- 
lows :  "  When  a  cause  is  noticed  for  trial  or  argument  for  the 
first  day  of  the  term,  a  notice  thereof,  with  a  note  of  the 
issue,  and  of  the  pleadings,  and  of  the  attorneys'  names,  shall 
be  delivered  to  the  clerk  at  least  eight  days  next  preceding  the 
term,  and  the  clerk  shall,  as  early  as  the  following  Thursday, 
have  the  calendar  of  causes  to  be  tried,  made  up,  arrangiB^ 
them  according  to  the  dates  of  their  issues ;  and  no  cause 
shall  be  put  upon  the  calendar,  without  the  special  order  of 
the  Court,  unless  the  note  of  issue  shall  be  furnished  as  is 
hereby  required."  A  rule  like  this,  in  substance,  has  been  in 
force  since  1838.  Such  rule  was  made  under  the  anthoritr 
ccmtained  in  section  7  of  the  Act  of  March  2d,  1793,  (1  U.S. 
Stat  at  Large^  335.)  which  provides,  that  "  it  shall  be  lawful 
for  the  several  Courts  of  the  United  States,  from  time  to 
time,  as  occasion  may  require,  to  make  rules  and  orders  for 
their  respective  Courts,  directing  the  returning  of  write 
*  *  *  and  otherwise,  in  a  manner  not  repugnant  to  the 
laws  of  the  United  States,  to  regulate  the  practice  of  the  said 
Courts  respectively,  as  shall  be  fit  and  necessary  for  the  ad- 
vancenient  of  justice,  and  especially  to  that  end  to  prevent 
delays  in  proceedings."  This  enactment  is  embodied  in  sec- 
tion 918  of  the  Revised  Statutes,  which  provides,  that  **  the 
several  Circuit  and  District  Courts  may,  from  time  to  time, 
and  in  any  manner  not  inconsistent  with  any  law  of  the 
United  States,  or  with  any  rule  prescribed  by  the  Supreme 
Court "  under  section  917,  "  make  rules  and  orders  directing 
the  returning  of  writs  *  *  *  and  otherwise  regulate 
their  own  practice,  as  may  be  necessary  or  convenient  for  the 
advancement  of  justice  and  the  preyention  of  delays  in  pro- 
ceedings." The  practice  of  making  up,  for  the  use  of  the 
Court,  a  calendar  of  causes,  from  time  to  time,  sometimes 
every  term,  sometimes  not  so  often,  such  calendar  to  be  com- 
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posed  only  of  causes  specified  in  notes  of  issue  delivered  to 
the  clerk  of  the  Court  by  one  or  the  other  or  both  of  the  parties 
to  the  cause,  and  of  confining  the  action  of  the  Court,  in 
trying  and  hearing  causes,  to  the  causes  which  are  upon  such 
calendar,  is  a  practice  which  has  always  existed  in  the  State 
Courts  of  New  York,  of  all  grades ;  while,  in  some  of  the 
States,  such  practice  is  unknown,  but  the  clerk  of  the  Court 
makes  up  a  trial  list  from  his  own  scrutiny  of  the  papers  on 
file.  In  the  Courts  of  New  York,  and  in  the  Federal  Courts 
in  New  York,  the  payment  of  a  fee  to  the  clerk,  on  the  de- 
li jery  to  him  of  the  note  of  issue,  has  always  been  required. 
In  the  present  case,  on  an  appeal  in  Admiralty  from  the  Dis- 
trict Court,  the  libel  was  dismissed,  with  costs,  by  this  Court. 
In  taxing  the  costs  the  derk  allowed  and  taxed  the  following 
item  :  "  8  notes  of  issue,  $8  00."  The  cause  was  upon  the 
calendar  each  one  of  eight  terms,  and,  on  each  one  of  the  eight 
occasions,  the  claimant  delivered  to  the  clerk  a  note  of  the  issue 
and  paid  him  the  sum  of  $1.  It  is  contended,  for  the  libellant, 
that  this  charge  of  $1  on  each  occasion  is  unlawful,  unless  it 
is  found  to  be  specifically  provided  for  in  section  828  of  the 
Revised  Statutes ;  that  the  only  provision  on  the  subject  in 
§  828  is  this  one :  "  for  making  dockets  and  taxing  costs,  in 
cases  removed  by  writ  of  error  or  appeal,  one  dollar ; "  and 
that,  "under  this  provision,  there  can  be  but  one  charge  of  one 
dollar. 

It  is  to  be  noted,  that  the  rule  docs  not  require  that  the 
note  of  issue  shall  be  filed  in  the  Court  or  with  the  clerk,  or 
shall  become  part  of  the  files  of  the  Court.  It  is  only  to  bo 
delivered  to  the  clerk  for  his  use  in  making  up  the  calendar. 
The  clerk  makes  the  calendar  for  the  convenience  of  the  Court, 
and  a  copy  of  it  is  always  made  for  the  use  of  the  bar.  The 
service  is  not  one  which  it  is  contemplated  by  section  828  that 
the  clerk  shall  perform,  and  it  is  not  covered  by  any  item  in  that 
section,  nor  does  any  fee  prescribed  in  that  section  apply  to  it. 
In  the  rule,  it  might  as  well  have  been  provided  that  the  mar- 
shal or  a  commissioner  should  perform  the  service,  as  the  clerk. 
It  is  not  reasonable  that  the  service  should  be  performed 
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without  compensation.  As  it  is  for  the  benefit  of  8mtor8,it 
is  reasonable  that  suitors  should  pay  for  it.  It  is  as  reasonable 
that  they  should  pay  for  it  as  it  is  that  they  should  pay  the 
expense  of  printing  papers  which  the  Court  requires  to  be 
printed.  It  is  for  the  Court  to  say  who  shall  ultimately  pay 
such  expenses ;  and  the  Court  has  the  power  to  say  that  the 
losing  party  shall  ultimately  pay  them,  by  refunding  them  to 
the  party  who  pays  them  in  the  first  instance.  Whether  they 
are  paid  in  the  first  instance  to  a  printer  or  to  any  other 
person  who  is  designated  by  the  Court  to  perform  the  partic- 
ular service,  is  immaterial.  In  Neff  v.  Pennoyer^  (3  Samjer, 
335,)  the  Circuit  Court  for  the  District  of  Oregon  held,  tMt, 
under  §  918  of  the  Eevised  Statutes,  that  Court  had  the  right, 
either  by  general  rule  or  by  special  order  in  a  particolar  case, 
to  require  parties  to  a  cause  submitted  to  it  for  decision  to£le 
printed  briefs,  and  to  tax  the  reasonable  expense  of  printiDg 
the  brief  of  the  prevailing  party  against  the  losing  party,  as 
a  necessary  disbursement.  Under  the  same  authority,  this 
Court  made  a  rule,  on  the  1st  of  July,  1876,  requiring  the 
cases  and  points  and  all  other  papers  in  certain  calendar 
causes  to  be  printed,  and  providing  that  a  party  recovering  costs 
should  be  allowed  his  disbursements  for  the  printing  required 
of  him  by  such  rule.  A  like  practice  and  rule  as  to  printing 
papers  exists  in  the  Circuit  Court  for  the  District  of  Massa- 
chusetts. (See  Jordan  v.  Aga/wam  Woolen  Co.^  3  Cliffords 
239.) 

The  remaining  question  is,  as  to  whether  the  charge  of  $1 
for  the  service  is  a  reasonable  one.  It  has  for  many  years 
been  the  standard  charge  for  the  service  in  both  of  the  Fed- 
eral Courts  for  this  District.  It  has  not,  it  is  believed,  nntil 
now,  been  ever  questioned.  In  the  years  1852  and  1853,  as 
appears  from  the  records  of  this  Court,  the  usual  charge  for 
the  same  service,  paid  without  question,  was  $4  75.  The 
charge  of  $1  seems  reasonable,  in  view  of  the  nature  of  the 
service,  and  of  the  fees  allowed  in  §  828.  Long  acquiescence 
by  the  Court  and  the  bar  go  far  to  establish  that  the  fee  is  a 
reasonable  one. 
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As  to  the  clerk's  costs  on  final  decree,  no  objection  is  made 
to  any  specific  item,  althongh  the  items  are  stated  in  detail 
by  the  clerk,  except  to  the  charge  for  making  the  final  record, 
which,  it  is  contended,  onght  not  to  include  the  evidence  in 
the  cause,  because,  by  §  1  of  the  Act  of  February  16th,  1875, 
(18  U.  S,  Stat,  at  Large^  315,)  the  review,  by  the  Supreme 
Court,  on  an  appeal  in  Admiralty,  is  limited  to  a  determina- 
tion of  the  questions  of  law  arising  on  the  record,  and  the 
Circuit  Court  is  required  to  make  a  finding  of  facts,  as  part 
of  the  record.  But,  Rule'  52  in  Admiralty,  prescribed  by  the 
Supreme  Court,  requires  that  the  record  transmitted  to  the 
Circuit  Court,  on  an  appeal,  by  the  clerk  of  the  District 
Court,  shall  contain,  among  other  things,  the  testimony  on 
both  sides.  The  record  so  transmitted  to  the  Circuit  Court 
becomes  part  of  the  record  of  the  cause  in  that  Court,  and,  if 
there  be  an  appeal  to  the  Supreme  Court,  such  record  must,  as 
a  yhole,  be  transmitted  to  that  Court.  There  is  nothing  in . 
the  Act  of  1875  which  varies  this  practice. 

The  question  as  to  the  copy  of  the  apostles  has  been  here- 
tofore disposed  of. 

The  taxation  is  afiimied. 


Beebe^  Wilcox  cfe  Ilobhs^  for  the  libellant. 
Scudder  <&  Carter^  for  the  claimant. 


The  UNirKD  States 

IIaknah  T.  Lawrence,  as  administeatbix,  &o.,  George  B, 
MicKLE  AND  William  D.  McGregor. 

A  bond  to  the  United  States,  signed  and  sealed  bj  W.,  G.,  0.  and  M.,  and  ac 
faaowledged  by  each  as  his  act,  recited  that  W.  and  G.,  composing  the  firm 
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of  A.  is  Sons,  as  principal,  and  C.  and  M.»  as  snreties,  were  held,  <bc,  joioilj 
and  seyerally,  to  the  UDited  States,  in  the  sam  of  $9,000,  and  was  conditiooed 
that  the  firm  of  A.  &  Sons  should  pay  aU  taxes  assessed  upon  tohacoo  maoo- 
factured  hy  the  firm.  W.  and  C.  died,  and  H.  was  appointed  administntrix 
of  W.  The  United  States  then  hrought  suit  on  the  bond  against  H.,as  adbnin- 
tratriz  of  W.,  and  G.  and  M.,  claiming  a  judgment  for  |9,000.  On  demoner 
to  the  complaint,  hy  H. :  Held, 

(1.)  That,  as  the  complaint  set  forth  a  several  obligation  by  the  obligors,  it  wis 
good,  because,  by  the  law  of  New  York,  a  several  liability  could  be  enforced, 
in  one  suit,  against  all  the  defendants ; 

(2.)  That  this  was  so,  although  H.  was  sued  as  administratrix,  and  the  othen  u 
individuals ; 

(3.)  That  the  bond  was  not  the  obligation  of  the  firm,  and  that,  therefore,  it  was 
not  necessary  to  exhaust  all  remedies  against  G..  as  surviving  partner  of  the 
firm,  before  suing  on  the  bond. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  May  2Sd,  1877.) 

Benedict,  J.  This  cause  comes  before  the  Court  upon  a 
demurrer  to  the  complaint.  The  allegations  of  the  complaint 
are,  that,  on  the  25th  of  January,  1867,  William  E.  Lawrenqp, 
George  B.  Mickle,  Charles  Vandervoort  and  William  D.  Mc- 
Gregor executed  a  bond,  whereby  they  bound  themselves, 
jointly  and  severally,  unto  the  United  States,  in  the  sum  of 
$9,000,  upon  condition  that,  if  the  firm  of  A.  H.  Mickle  & 
Sons,  of  which  firm  the  said  Lawrence  and  the  said  Mickle 
were  partners,  should  pay  all  taxes- assessed  upon  tobacco,  snuff 
or  cigars  manufactured  by  the  firm,  the  said  bond  should  be 
Toid.  A  breach  of  the  condition  of  the  bond  is  then  cor- 
rectly stated,  and  the  complaint  then  proceeds  to  aver  the 
death  of  Charles  Vandervoort,  one  of  the  obligors,  and  also 
the  death  of  William  E.  Lawrence,  another  of  the  obligors; 
and  that  the  defendant  Ilannah  T.  Lawrence  was  thereafter, 
and  before  the  commencement  of  this  action,  duly  appointed 
administratrix,  with  the  will  annexed,  of  the  goods  and  chat- 
tels which  were  of  the  said  William  E.  Lawrence,  deceased, 
wherefore  judgment  is  prayed  against  the  defendants  in  the 
sum  of  $9,000. 

To  this  complaint  the  defendant  Hannah  T.  Lawrence  de- 
murs, and  contends,  first,  that  the  plaintiff  has,  in  this  action, 
elected  to  treat  the  bond  in  suit  as  a  joint  obligation,  and 
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i;hat,  as  such,  it  was  discharged  by  the  death  of  Lawreilce. 
But,  the  complaint  sets  forth  a  several  obligation  on  the  part 
of  the  obligors.     It  cannot,  therefore,  be  said  that  the  plaintiff 
has  elected  to  treat  the  liability  as  joint,  and,  if  a  several  lior 
bilitj  can  be  enforced  against  the  defendants,  in  this  action, 
the  complaint  is  good.     The  Code  of  Procedure  of  the  State 
of  Xew  York  (§  120)  provides,  that  persons  severally  liable 
upon  the  same  obligation  or  instrument  may,  all  or  any  of 
them,  be  included  in  the  same  action.     This  provision  of  the 
law  of  the  State  must  be  considered  as  the  law  for  this  Court, 
iSawin  V.  Kenny ^  3  Otto^  289 ;   see,  also,  Chemung  Canal 
Bank  v.  Lowery^  3  Otto^  72 ;)  and  by  virtue  thereof  an  ac- 
tion against  all  the  obligors  upon  a  bond  like  this  can  be 
maintained.     By  a  further  provision  of  the  law  of  the  State, 
•(2  R.  aS.,  113,  §  2,)  all  actions  upon  contract  may  be  main- 
tained by  and  against  executors,  in  all  cases  in  which  the  same 
might  have  been  maintained  by  or  against  their  respective  tes- 
tators ;  and,  by  a  still  further  provision  of  the  same  law,  (ii., 
§  3,"^  administrators  are  accountable  to  others  to  whom  the 
estate  was  holden  or  bound,  in  the  same  manner  as  executors. 
The  Kability  of  the  defendant  Lawrence,  as  administratrix,  to 
be  sued  upon  this  bond,  is  determined  by  those  provisions  of 
law. 

The  remaining  question  is,  whether  an  action  will  He,  in 
the  Courts  of  the  United  States,  against  several  defendants, 
upon  a  several  liability  arising  out  of  the  same  instrument, 
where  the  defendants  are  sued  in  different  characters,  and  the 
judgment,  although  the  same  in  amount,  must  be  otherwise 
different,  as  here,  where  one  of  the  defendants  is  sued  as  ad- 
ministratrix. This  question,  also,  must  be  determined  accord- 
ing to  the  law  of  the  State,  and,  by  the  laws  of  the  State,  such 
an  action  is  permitted.  {Churchill  v.  Trapp^  3  Ahh.  Pr,  Rep,^ 
306.) 

A  further  point  has  been  suggested,  not  arising  upon  the 
face  of  the  complaint,  but  which,  as  it  has  been  discussed  by 
counsel  with  reference  to  the  terms  of  the  bond,  and  the  bond 
itself  has  been,  by  consent,  submitted  for  consideration,  may 
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here  be  disposed  of.  The  point  is  this,  that  the  bond  sued  ob 
is  the  obligation  of  the  firm  of  A.  II.  Miekle  &  Sons,  and  no 
action  npon  a  partnership  liability  can  be  maintained  agaiDgt 
the  representative  of  a  deceased  partner,  without  first  exhaust- 
ing the  remedy  against  the  surviving  partner.  No  doubt 
exists,  that,  if  this  bond  be  the  bond  of  the  firm,  it  is  impossi- 
ble to  maintain  the  action  without  averring  in  the  complaiDt 
that  Miekle,  the  surviving  partner,  is  insolvent,  and  that  all 
remedies  against  him  have  been  exhausted.  But  the  bond  is 
not  the  bond  of  a  firm.  No  firm  name  is  attached  to  it,  only 
the  names  of  several  persons.  The  fact  that  some  of  those 
persons  were  members  of  a  firm  does  not  alter  the  nature  of 
the  obligation  nor  create  a  liability  on  the  part  of  the  firm. 
The  recital  of  the  bond  is,  "  We,  William  E.  Lawrence  and 
George  B.  MicUe,  composing  the  firm  of  A.  H.  Miekle  <fe 
Sons,  as  principal,  and  Charles  Vandervoort  and  William  D. 
McGregor,  as  sureties,  are  held,"  &c. ;  and  this  recital  is  relied 
on  as  conclusive  to  show  that  the  obligation  is  that  of  tiie  firm 
of  A.  H.  Miekle  &  Sons,  but  I  do  not  think  the  recital  can 
control.  The  bond  is  executed  by  four  diflferent  persons,  each 
of  whom  has  attached  his  seal  and  each  of  whom  acknowledged 
the  execution  thereof,  as  his  act.  Each  of  these  persons,  hy 
executing  this  bond,  assumed  a  personal  obligation  to  the 
United  States,  which  can  be  enforced  against  him  personally, 
notwithstanding  the  fact  that  the  bond  was  given  in  the  inter- 
est of  the  firm  and  to  secure  taxes  that  the  firm  might  become 
liable  for. 

The  demurrer  is,  therefore,  overruled,  with  leave  to  plead, 
on  payment  of  costs. 

Asa  W.  Tenney^  (District  Attorney^  for  the  plaintiffs. 
Oeorge  W.  Denton^  for  the  defendant  Lawrence. 
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V8. 


Jonathan  F.  Frost  and  others.    In  Equttt. 

A  promissory  note  was  signed  by  its  maker  in  New  York  and  transmitted  by 
him  to  Rhode  Island,  to  be  discounted  in  that  State.  It  was  there  discounted, 
and  it  had  no  inception  as  an  obligation  to  pay  until  it  was  so  discounted :  Held, 
that  the  contract  of  the  maker  was  made  in  Rhode  Island,  and  that  its  legality 
or  illegality,  on  the  question  of  usury,  was  to  be  determined  by  the  law  of 
Bhode  Island,  and  not  by  that  of  New  York. 

The  decision  in  Providence  Co,  Savinffa  Bank  y.  Fro)(t,  (8  Benedict,  298,)  affirmed. 

(Before  Johssox,  J.,  Southern  District  of  New  York,  May  23d,  1877.) 

Johnson,  J.     This  is  an  appeal  in  equity  from  a  decree  of 
the  District  Conrt  in  favor  of  the  complainants.     That  decree, 
in  my  judgment,  is  correct,  both  npoQ  the  facts  involved  and 
upon  the  law  of  the  case.    The  defence  is  founded  upon  an 
alleged  violation  of  the  laws  of  New  York  against  usury,  and 
DO  other  claim  of  illegality  is  made.    The  allegations  of  the 
answer  show,  that,  though  the  notes  in  question  were  signed  by 
their  maker  in  New  York,  yet  they  were  transmitted  by  him 
to  Bhode  Island,  in  order  that  their  discount  might  be  procured 
in  that  State.     That  they  were  so  discounted,  and  tiiat  they 
had  no  inception  as  obligations  to  pay  nntil  that  event,  is  en- 
tirely obvious,  on  the  statement  of  the  defendant  Frost's  an- 
swer, as  well  as  upon  the  testimony.     I  concur  entirely  in  the 
opinion  of  Judge  Blatchford,  (8  Benedict^  293,)  upon  the 
question  of  illegality,  as  dependent  on  the  laws  of  New  York 
against  usury.     On  that  subject  the  law  of  New  York  did  not 
govern  the  contract.     It  was  made  in  Rhode  Island,  and  its 
legality  or  illegality  is  to  be  determined  by  the  law  of  that 
State.    On  that  subject,  TiMen  v.  Blair ^(^1  Wallace^  2 ily) 
Andrews  v.  Pondy  (13  PeterSj  65,  ^7  to  80,)  and  Cockle  v. 
JtTachy  (8  OttOj  344,  347,)  seem  to  be  conclusive  that  such  is  the 
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law  of  the  Courts  of  the  United  States.     The  decree  must  be 
affirmed,  with  costs. 


Francis  -ZT.  Bangs^  for  the  plaintiflEs. 
ElUott  F.  Shepard^  for  the  defendants. 


George  E.  Terry,  Receiver,  &c.,  vs.  Leopold  Bambebgis. 

The  B.  Co.,  of  Connecticut,  had  in  the  hands  of  C,  in  New  York,  goods  for  sale 
on  commission,  on  which  C.  had  a  lien  as  secnritj  for  his  liability  on  accos- 
modation  acceptances  which  he  had  giyen  to  the  B.  Co.  A  Tolnntary  anigc- 
roent  in  insolvency  was  made  by  C.  to  B.,  under  the  laws  of  New  YorlL  B. 
took  possession  of  such  goods,  with  notice  that  they  belonged  to  the  B.  Co. 
Afterward  the  B.  Co.  tendered  the  acceptances  to  B.,  and  demanded  the 
goods,  but  B.  refused  to  deliver  them,  and  sold  them.  Their  market  value 
was  $7,500.  Subsequently  T.  was  appointed  receiver  of  the  B.  Co.,  undtf  tk 
laws  of  Connecticut,  and  tendered  the  acceptances  to  B.,  and  demanded  tbe 
goods,  bat  B.  refused  to  deliver  them.  T.  then  sued  B.  in  this  Court,  and,  li 
the  trial,  was  allowed  to  amend  his  declaration  by  adding  counts  for  t  con- 
version prior  to  T.'s  appointment :  Hddf 

(1.)  B.  rightfully  took  possession  of  the  goods  of  the  B.  Co.,  but  tortiously  con- 
verted them  thereafter ; 

(2.)  T.,  as  receiver,  had  a  right  to  sue  B.  in  Connecticut  for  a  conversion  bsp- 
pening  prior  to  T.'s  appointment ; 

(S.)  T.  was  entitled  to  a  judgment  for  $7,600,  and  interest  at  ^percent,  frointlM 
date  of  the  demand  by  the  B.  Co.,  and  the  costs  after  the  amendment^  bat 
should  pay  to  B.  his  costs  until  th«  amendment. 

(Before  Shipuan,  J.,  Connecticut,  May  24th,  1877.) 

Shipman,  J.  This  case  was  tried  by  the  Court,  the  parties- 
having,  by  written  stipulation  duly  signed,  waived  a  jury- 
Upon  said  trial  by  the  Court,  both  parties  appeared  by  their 
counsel  and  with  their  witnesses,  and  were  fully  heard  re- 
specting the  controverted  questions  of  law  and  of  fact.  The 
facts  which  are  found  to  have  been  proved  are  as  follows :  Ob 
or  about  August  12th,  1875,  the  firm  of  S.  A.  Castle  &  Co., 
of  the  city  of  New  York,  consisting  of  Samuel  A.  CasUe, 
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Kafas  E.  Hitchcock,  and  Henry  S.  McGrane,  being  insolvent, 
made  an  assignment  in  insolvency  of  all  their  goods  and  ef- 
fects, for  the  joint  and  eqaal  benefit  of  their  creditors,^  under 
the  statute  of  New  York,  of  April  13th,  1860,  to  Leopold 
Bamberger,  of  said  city,  who  accepted  said  trust,  gave  bonds 
according  to  law,  and  entered  upon  his  duties  on  August  12th, 
1875.     Previous  to  this  time,  said  firm  bad  been  the  selling 
agents,  in  said  city,  of  the  United  States  Button  Company,  a 
joint  stock  corporation,  duly  incorporated  in  pursuance  of  the 
laws  of  this  State,  and  established  at  Waterbury.     Said  firm 
had  in  their  store,  on  said  August  12th,  1875,  the  manufactured 
goods  of  said  company,  which  had  been  theretofore  sent  to 
theni  for  sale  upon  commission,  to  a  large  amount,  which 
goods  were  the  property  of  said  Button  Company.     The  mar- 
ket value  of  said  goods  was  $7,500.     The  company  had  not 
been  in  the  habit  of  drawing  against  their  consignments,  but, 
prior  to  this  date,  had  obtained  from  S.  A.  Castle  &  Co.  their 
accommodation  acceptances,  to  the  amount  of  $22,500,  and  it 
was  agreed  between  said  parties,  at  the  time  when  said  accept- 
ances were  given,  that  said  firm  should  have  a  lien  on  the 
goods  which  were  from   time  to  time  unsold,  as  security 
against  their  liability  upon  said  acceptances.     These  %.ccept- 
ances  had  been  discounted  for  the  benefit  of  said  Button 
Company,  and  were  then  held  and  owned  by  the  Waterbury 
National  Bank.     The  goods  of  said  company  in  the  possession 
of  S.  A.  Castle  &  Co.  were  specified  in  their  inventory,  which 
was  duly  made  and  filed  in  pursuance  of  the  laws  of  the  State 
of  New  York,  under  the  head  of  "  goods  on  hand  on  which  al- 
lowances have  been  made  and  merchandize  in  stock,  &c.,"  as 
•  **  consigned  by  the  United  States  Button  Co.,"  and  were  ap- 
praised at  $6,054.    The  assignee  thus  had  notice  of  the  owner- 
ship of  the  goods.     Said  Bamberger  immediately  took  posses- 
sion of  said  goods  as  his  own,  and  as  equitably  belonging  to 
the  creditors  of  S.  A.  Castle  &  Co.,  and  proceeded  forthwith 
to  sell  them  as  rapidly  aq  he  was  able,  for  the  benefit  of  said  es- 
tate.   On  September  24th,  1875,  said  Button  Company  took 
np  and  received  said  acceptances  from  the  Waterbury  National 
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Bank,  by  the  snbstitation  of  the  Bntton  Company'B  notes 
therefor,  and  thereupon  the  president  of  said  company  car- 
ried said  acceptances  to  New  York,  tendered  them  to  said 
Bamberger,  and  demanded  of  him  the  goods  belonging  to  said 
company,  but  said  Bamberger  refused  to  deliver  the  same  and 
continued  the  sale  thereof.  On  or  about  November  1st,  1875, 
the  plaintiff  was  duly  appointed  receiver  of  the  estate  of  aaid 
Button  Company,  by  the  Superior  Court  of  New  Haven, 
Connecticut,  under  and  by  virtue  of  the  23d  section  of  diap- 
ter  1,  title  17,  of  the  General  Statutes  of  Connecticut,  {Beviiim 
of  1875,  page  281,)  and  said  receiver  was  authorized  by  the 
decree  of  said  Court  to  execute  the  powers  specified  in  the  let 
section  of  part  14,  chapter  17,  title  19,  of  said  General  Statutes, 
{Revision  of  1875,  page  482.)  The  plaintiff  accepted  said 
trust,  gave  bonds  pursuant  to  law,  which  were  accepted  by  said 
Court,  and  entered  upon  his  duties.  On  November  24th, 
1875,  the  plaintiff,  accompanied  by  the  secretary  of  said  com- 
pany as  a  witness,  again  tendered  to  said  Bamberger,  in  the 
city  of  New  York,  said  acceptances,  and  again  demanded  said 
goods,  as  the  property  of  said  Button  Company,  but  said  Bam- 
berger refused  to  deliver  them.  The  plaintiff  then  asked 
Bamberger  if  there  were  any  other  acceptances  outstanding 
against  said  goods,  or  if  there  were  any  other  claims  or  chai^ 
against  the  goods,  for  interest,  commissions,  &c.,  except  the 
tendered  drafts,  to  which  inquiry  Bamberger  replied  in  the 
negative.  Upon  the  payment  of  said  accommodation  accept- 
ances, S.  A.  Castle  &  Co.  were  indebted  to  said  Button  Com- 
pany in  a  large  amount,  as  appeared  by  said  inventory.  The 
present  action  was  brought  in  a  State  Court  of  this  State,  and 
was  removed  to  this  Court  by  the  defendant.  At  the  close  of 
the  testimony  the  plaintiff  asked  and  obtained  leave,  against 
the  objection  of  the  defendant,  to  amend  the  declaration  by 
the  addition  of  the  second  and  third  counts,  for  a  conversion 
prior  to  the  plaintiff's  appointment.  Opportunity  was  given 
to  the  defendant,  after  the  allowance  of  said  amendment,  to 
introduce  additional  testimony,  if  he  desired. 

Upon  the  foregoing  facts,  the  conclusions  of  law  are  as 
follows : 


MAY,  1877.  237 


Terry  v,  Bamberger. 

— I 


J.  The  defendant  rightfully  took  possession  of  the  goods 
of  the  Button  Company,  but  tortiously  converted  them  there- 
after.    S.  A.  Castle  &  Co.  were  the  factors  of  tbe  Button 
Company,  and,  as  such,  were  personally  intrusted  with  the 
sale  of  its  goods.    This  trust  was  a  personal  one,  and  could  not 
be  delegated  to  another,  beyond  the  usual  course  of  business, 
without  the  consent  of  the  consignors.     Neither  had  Castle  & 
Co.  any  right  to  sell  or  transfer  the  goods  in  payment  or  in 
pledge  for  their  own  indebtedness.     Having  a  Ken  upon  the 
goods  as  security  for  their  liability  upon  the  accommodation 
acceptances  which  they  had  given  to  the  consignors,  Castle  & 
Co.  had  a  right  to  transfer  said  lien  to  their  creditors,  and  to 
deliver  the  goods  to  their  assignee  for  the  benefit  of  their 
creditors,  solely  afi  a  security  to  the  extent  of  said  lien.    The 
Button  Company  could  not  regain  possession  until  they  had 
tendered  to  the  assignee  the  amount  of  the  lien  of  Castle  & 
Co.,  or  otherwise  discharged  said  lien,  and,  upon  such  tender 
or  discharge,  had  the  right  to  regain  possession  of  their  prop- 
erty, if  it  could  be  traced,  or  distinguished  from  the  mass 
of  the  other  property  of  the  factor  in  the  possession  of  the 
assignee.     ( Warner  v.  Martin,  11  Howard^  209 ;  Veil  v. 
Mitchelj  4  Wash.  C.  C.  Ji.,  105 ;  Thompson  v.  Perkins^  3 
Mason^  232 ;  Cook  v.  Kelly,  9  Bosw,  358 ;  Mfg.  Co.  v.  Dehon, 
5  Pick,,  7 ;  Dension  v.  Perkins,  2  Pick.,  86  ;  Scott  v.  Sur- 
man,  Willes  R.,  400.)    But,  the  rightful  possession  of  the 
assignee  gave  him  no  authority  to  assume  to  himself  the  entire 
property  or  right  of  disposing  of  the  goods,  until  duly  author- 
ized by  law,  and  when,  having  taken  possession,  with  notice 
that  the  goods  were  the  property  of  the  Button  Company,  he 
proceeded  to  sell  and  convert  them  into  money  as  rapidly  as 
he  could,  there  was  a  conversion.     The  action   of  trover 
"  always  supposes  the  defendant  to  have  come  legally  into  pos- 
session of  the  goods.     It  is  the  breach  of  the  trust,  or  the 
abuse  of  such  lawful  possession,  which  constitutes  the  conver- 
sion.''   {Murray  v.  Burling,  10  Johns.,  172 ;  Connah  v.  Hale, 
23  Wend.,  462  ;  Fisk  v.  Ewen,  46  N.  Hamp.,  173 ;  Baldwin 
v.  Cole,  6  Mod.,  212 ;  MComlie  v.  Dames,  6  East,  538.) 
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2.  The  plaintiflF,  as  receiver,  had  a  right  to  institute  a  snit 
in  this  State  against  the  defendant,  for  a  conversion  happening 
prior  to  the  plaintiff's  appointment.    It  is  contended,  that  the 
decree  of  the  State  Court  had  no  extra-territorial  jurisdiction, 
and  gave  the  plaintiff  no  title  to  property  beyond  the  limits  of 
this  State,  and  that,  therefore,  he  had  no  right  to  institote  a 
suit  for  the  recovery  of  the  value  of  property  which  had  been 
since  his  appointment  beyond  the  jurisdiction  of  this  State. 
But,  the  statutes  of  this  State  in  regard  to  the  appointment 
and  duties  of  receivers  of  the  property  of  corporations  do  not 
undertake  to  change  the  title  of  the  property  or  to  vest  it  in 
the  receiver.    Receivers  are  declared  by  the  statute  to  have 
the  right  to  the  possession  of  the  property  of  the  corporation, 
and  power  in  their  own  names,  or  in  its  name,  to  commence 
and  prosecute  suits  for  and  on  behalf  of  the  corporation,  to 
demand  and  receive  all  evidences  of  debt  and  property  belong- 
ing to  it,  and  to  do  and  execute,  in  its  name  or  their  own 
names,  as  such  receivers,  all  the  acts  and  tilings  which  shall  be 
necessary  or  proper  in  the  execution  of  their  trust,  and  to  have 
all  the  powers,  for  any  of  said  purposes,  possessed  by  such  cor- 
poration.   The  receiver  is  the  agent  of  the  law  to  collect  the 
property  of  the  corporation  and  to  wind  up  its  affairs,  and  for 
that  purpose  to  do  all  acts  which  may  be  necessary  in  the  exe- 
cution of  the  trust.     By  authority  of  law  he  acts  in  the  place 
of  the  directors,  but  no  title  to  property  is  changed.    Such 
has  been  the  construction  of  similar  statutes  elsewhere.    ( Wilr 
link  V.  Morris  Canal  <&  Banking  Co.j  3  Green,  C%.,  377.) 

It  is  unnecessary  to  determine  whether  the  receiver  was 
empowered  to  commence  a  suit  in  his  own  name,  in  the  State 
of  New  York,  for  the  recovery  of  the  property  of  the  corpora- 
tion. As  the  title  to  the  property  which  is  now  in  question 
was  confessedly  always  in  the  Button  Company,  a  suit  could 
have  been  instituted  in  New  York  against  the  defendant,  in 
the  name  of  the  corporation,  certainly  with  the  assent  of  its 
officers.  It  is  apparent,  that,  both  before  and  after  the  ap- 
pointment of  the  plaintiff,  the  officers  of  the  corporation  were 
seeking  to  obtain  this  property,  and  they  have  not  been  pre- 
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vented  from  aiding  the  receiver  in  the  collection  of  the  debts 
of  the  company  in  any  Court  here  or  elsewhere.  They  are 
still  the  officers  of  the  company.  In  this  State,  the  plaintiff 
can  commence  a  suit  either  in  the  name  of  the  corporation,  or 
in  his  own  name,  in  its  behalf.  Whether  the  receiver  or  the 
corporation  is  plaintiff,  the  action  is  for  the  recovery  of  the 
value  of  property  the  title  of  which  is  in  this  company.  Being 
thus  the  agent  of  the  law  to  wind  up  the  affairs  of  the  corpora- 
tion, and  to  do  whatever  it  could  do  in  this  behalf,  the  re- 
ceiver is  authorized  to  collect^  within  this  State,  its  debts  and 
choses  in  action,  of  whatever  nature  the  same  may  be,  and  to 
commence  any  proper  suits,  whether  sounding  in  tort  or  in 
contract.  "  There  is  no  greater  reason  for  allowing  the  re- 
ceiver to  recover  damages  in  his  own  name  for  the  breach  of 
a  contract  made  with  the  bank,  than  there  is  for  allowing  him 
to  recover  damages  in  his  own  name  for  the  wrongful  with- 
holding of  the  property  of  the  bank,  in  another  form."  {Gil- 
lett  V.  JFairchild,  4  Denio^  80.) 

The  fact  that  the  United  States  Button  Company  had  not 
discharged  the  lien,  and  so  were  not  entitled  to  the  possession 
of  the  goods,  at  the  time  of  the  conversion  by  the  defendant, 
on  August  12th,  1875,  does  not  defeat  the  action  of  trover, 
the  lien  having  been  discharged  before  suit  was  brought.  If 
the  plaintiff  had  a  right  of  action  when  the  suit  commenced, 
it  is  competent  for  him  to  show  a  prior  conversion.  {Delano 
V.  Curtis,  7  AUen,  470 ;  Carpenter  v.  Hale,  8  Gray,  157.) 
Judgment  should  be  rendered  in  favor  of  the  plaintiff,  for 
$7,500  and*  interest  at  six  per  cent,  from  September  24th, 
1875,  and  his  costs  accruing  after  May  15th,  1877.  Upon  the 
amendment,  the  plaintiff  should  pay  the  defendant  his  taxable 
costs  until  May  15th,  1877,  in  accordance  with  the  State  prac- 
tice.   {Richardson  v.  Ilhie,  43  Conn,,  201.) 

George  E.  Terry  and  Stephen  W.  Kdlogg,  for  the  plaintiff. 

Charl^  W,  Gillette  and  Harris  B,  Munson,  for  the  de- 
fendant. 
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In  the  Matthb  of  Simeon  Leland  and  others,  Bankbupts. 

A  determination  by  the  District  Conrt,  in  a  bankrnptcj  proceeding,  to  which  a 
a  creditor  was  a  party,  that  such  creditor  had  received  a  fraadnleni  prefer- 
ence, and  that,  in  consequence  thereof,  he  was  disabled  to  prove  aoy  part  of 
his  debt,  is  an  adjudication  which  debars  him  from  subsequently  proving  his 
debt  and  authorizes  the  Distiict  Court  to  expunge  his  claim,  when  proved. 

(Before  JoaxsoN,  J.,  Southern  District  of  New  York,  May  26th,  1877.) 

J  OHNSON,  J.  These  are  statutory  appeals  from  the  decis- 
ion of  the  District  Court,  expunging  two  claims  agaiDst  the 
estate  of  the  bankrupts.  A '  jury  trial  was  waived  in  eiich 
case,  and  they  were  tried  before  me,  in  part  upon  written  stip- 
ulations as  to  the  facts,  and  are  now  to  be  considered  upon  the 
substantial  question  whether  the  parties  claimant  are  not  con- 
cluded by  certain  proceedings  in  the  District  Court,  in  which 
a  determination  of  that  Court  was  liad  that  the  claimants  had 
received  a  fraudulent  preference,  and  that,  in  consequence 
thereof,  they  were  disabled  to  prove  as  creditors  against  the 
bankrupts,  for  any  part  of  their  debts.  The  proceeding  from 
which  the  present  appeals  are  taken,  was  the  ordinary  pro- 
ceeding by  a  creditor  to  prove  his  debt  in  bankruptcy,  and 
the  appeals  were  taken  from  orders  or  decisions  of  the  Dis- 
trict Court  against  the  creditors'  claims.  But  these  decisions 
are  vacated  by  the  appeals,  and  go  for  nothing  against  the 
creditors.  The  ground  of  the  decisions  is,  however,  not 
vacated,  but  may  be  availed  of  on  this  trial,  in  opposition  to 
the  creditors'  claims,  in  so  far  as  by  law  it  is  in  its  nature 
available.  Now,  a  prior  adjudication  is  always  available 
against  the  defeated  party,  when  made  in  a  competent  juris- 
diction, and  upon  a  controversy  actually  decided  in  that  ad- 
judication. If,  in  a  suit  in  a  justice's  Court,  the  matter  bad 
come  to  be  in  judgment  between  these  parties,  the  defeated 
party  would  have  been  bound  everywhere,  and  could  never 
have  been  permitted  to  litigate  the  point  anew.    The  prin- 
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ciple  is  very  familiar,  and  I  refer  to  the  case  of    Whits  v. 
CoaUworthy  (6  iV\  K,  137,)  only  as  a  striking  illustration  of 
its  universality.     There,  a  verdict  in  summary  proceedings, 
to  recover  the  possession  of  demised  premises^  finding  no  rent 
due,  was  held  conclusive  against  the  landlord,  in  a  subsequent 
action.     The  principle  was  thus  stated  by  the  Court :    "  The 
judgment  of  a  Court  of  competent  jurisdiction,  upon  a  point 
litigated  between  the  parties,  is  conclusive  in  all  subsequent 
controversies,  where  the  same  matter  comes  again  directly  in 
question."    The  question  then  is — was  there  such  an  adjudica- 
tion applicable  to  the  case  now  on  trial  t     I  think  it  undeni- 
able that  such  an  adjudication  did  take  place.    The  parties 
might  probably  have  insisted  that  the  matters  in  question 
could  only  be  judicially  determined  in  a  plenary  suit ;  but 
they  did  not  take  this  ground,  and,  on  the  contrary,  submitted 
the  whole  matter  to  the  decision  of  the  District  Court,  whicb^ 
by  its  decree,  entered  November  Ist,  1873,  adjudged  the 
claims  of  the  now  plaintiffs  to  be  affected  by  the  prefereBtial 
eecnrities  therein  referred  to,  and,  upon  that  ground,  debarred 
them  from  any  participation  in  the  distribution  of  the  fund 
then  being  administered.    At  the  hearing  of  that  a|^ieation 
the  parties  now  concerned  appeared  by  their  coiinsel,  and,  in 
open  Court,  waived  all  objections  to  the  form  of  the  proceed- 
ing, and  submitted  all  the  questions  involved  therein  to  the 
decision  and  decree  of  the  Court.  The  general  question  which 
the  Court  was  then  dealing  with,  was  the  distribution  of  a 
fund  derived  from  the  sale  of  property  which  had  belonged 
to  the  bankrupts,  and,  as  a  necessary  part  of  the  inquiry,  the 
Court  was  compelled  to  consider  whether  the  securities  charged 
upon  that  property,  and  which  those  creditors  had  received^ 
^ere  preferential,  and,  so,  void.     The  Court  adjudged  the 
fiecorities  preferential,  and  declared  that  the  creditors  who  had 
taken  them,  including  the  plaintiffs  in  these  suits,  were  partiea 
to  the  preferential  purpose,  and  decreed  them  to  be  debarred 
from  any  lien  upon  the  fund  in  question.    This  adjudication 
stands  in  force  at  this  day,  and  cannot  be  deprived  of  its 
effect  upon  the  rights  of   these  parlies^    It  cannot  come  in 
Vou  XIT.— 15 
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question  in  the  pending  Bnite.  They  do  not  bring  np  tbe  i 
merits  of  that  decision  for  re-examination  in  any  way.  The 
facts  established  in  that  litigation  bring  the  cases  of  then 
plaintifib  within  the  scope  of  the  provision  of  the  bankrupt 
law  which  debars  the  proof  of  a  debt  in  respect  to  whidia 
preference  has  been  receiyed,  when  the  assignee  has  recovered 
back  the  property.  Upon  this  part  of  the  case  I  refer  to  and 
Adopt  the  opinions  of  Judge  Blatchford,  in  respect  to  the 
diaims  of  these  creditors,  as  pronounced  and  reported  in  h 
re  Zelandj  (7  Benedict^  156  and  436.)  The  questions  in- 
▼olved  are  there  amply  discussed,  and  I  see  no  advantage  to 
the  parties  or  to  the  law  in  going  over  the  same  ground  and 
reiterating  the  same  views.  Upon  all  these  points  the  evi- 
dence pranced  by  the  defendant  is  not  only  admissible,  bat, 
as  it  iSeeinA  to  me,  also  conclusive  against  the  plaintift. 
Under  the  arrangement  at  the  trial,  I  do  not  now  proceed  to 
^e  jodgmeot  in  the  cases. 

Henry  E,  Dameg^  iot  the  creditors. 


ThouQs  M'  Norihy  for  the  assignee  in  bankruptcy. 


( 


Tbv  Natiokal  Bank  of  The  Rkpubuo 
The  Brooklyn  Cmr  and  Newtown  Railroad  Company. 

H.,  having  a  promissory  note  made  by  B.,  vrongfaily  diverted  it  aod  trni- 
ferred  It  to  N.,  as  collateral  security  for  a  precedent  debt  due  by  H.  to  K.. 
who  took  it  in  good  faith :  HM,  that  N.  could  not  be  aiiboted  by  any  eqmtiai 
between  B.  and  H. 

K.  sued  an  endorser  of  the  note  in  a  State  Conrt,  and  was  defeated,  oo  the 
ground  that  the  law,  as  held  by  the  State  Coart,  was,  that  N.,  havlnjp  takes 
the  note  as  security  for  a  precedent  debt»  took  it  subject  to  tlie  eqvitlei  br 
twcen  the  prior  parties.    Afterwards  N.  sued  the  malrar  on  the  same  note: 
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BeH  that  the  judgment  in  the  salt  against  the  endorser  waa  not  a  bar  in  faror 
of  tlie  maker. 

(Before  Wallaob,  J.,  Southern  District  of  New  York,  May  26th  1877.) 

Waliaob,  J.    The  diversion  of  the  note  in  suit  by  Hul- 
chiDson  &  Ingersoll  cannot  avail  the  defendants,  the  makers, 
because,  within  the  anthority  of  Swift  v.  Tyson^  (16  Peters^ 
1,)  the  plaintiff,  having  taken  the  note  in  good  faith  from 
Hatchinson  &  Ingersoll,  though  only  as  collateral  to  a  pre- 
existing debt  of  tlie  latter,  cannot  be  affected  by  the  equities 
between  the  antecedent  parties.    It  is  useless  to  review  or  dis- 
cuss the  numerous  cases  which  hold  that,  where  a  note  is  thug 
taken  as  security,  and  there  is  no  agreement,  express  or  im- 
plied from  the  circumstances,  that  the  creditor  is  to  forbear  or 
extend  the  loan,  he  is  not  a  holder  for  a  valuable  consideration, 
and  cannot  recover  against  the  maker,  when  the  note  has  been 
fraudulently  put  in  circulation  or  diverted.     It  suffices  to  say, 
that  this  is  the  conclusion  reached  in  nearly  all  the  cases  in 
England  and  in  this  country  where  the  question  has  arisen,  and 
18  in  accord  with  the  doctrine  of  Courts  of  equity,  that  he 
who  does  not  part  with  some  new  consideration,  or  assume 
some  new  obligation,  is  not  a  purchaser  for  a  valuable  consid- 
eration, and  has  no  better  rights  than  the  party  from  whom 
he  purchases.    Text  writers  and  commentators  of  very  re- 
spectable authority  have  expressed  the  opinion  that  no  new 
agreement  between  the  creditor  and  the  party  transferring  the 
paper  is  essential,  for  the  reason  that,  if  such  an  agreement  is 
not  implied,  at  least  there  follows  a  remission  of  that  •vigilance 
which  might  otherwise  have  secured  satisfaction  of  the  debt, 
ctnd  because  the  acceptance  of  the  security  imposes  new  obli- 
gations on  the  part  of  the  creditor  toward  the  debtor.    (Danid 
en  Neg.  In^U^  %  829;  Byles  on  Bilh^  125,  note  by  Judge 
Sharwoood,)    Whether  this  reasoning  Ib  satisfactory  or  not  I 
tihall  not  now  stop  to  inquire.    The  case  of  Swift  v.  Tyeon 
was  one  where  the  bill  was  taken  in  payment  of  a  note  held  by 
the  plaintiff  against  the  person  who  transferred  the  bill,  but  no 
weiglit  was  placed  upon  the  fact  that  plaintiff  accepted  the 
note  in  payment  and  thus  satisfied  the  original  debt ;  andnt 
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has  been  generally  accepted  as  committing  the  Sapreme  Court 
to  the  broad  proposition,  that  the  mere  acceptance  of  Dutiable 
paper  as  security  entitled  the  holder  to  all  the  rights  of  a  pur- 
chaser for  a  valaable  consideration.     {McBride  v.  Farmri 
Bcmh,  26  N.  T.y  450;  Atkinson  v.  BroohSy  26  Fern.,  569; 
AUaire  v.  HarUhixine^  1  Zahrishie^  665 ;  Gibson  v.  Conner^ 3 
GeorgiOj  47  ;  Fellows  v.  Harris^  12  &m,.  d)  Jf.,  462 ;  Bknr 
chard  V.  Stevens^  3  Cush,j  162.)    Until  a  more  decisive  ex- 
pression from  that  tribunal,  I  must  yield  to  the  accepted  im- 
port of  that  decision,  and  hold  adversely  to  the  position  of  the 
defendant. 

It  is  insisted  for  the  defendant,  that  the  judgment  recoT- 
ered  in  the  sait  brought  by  the  plaintiff  against  the  endoreera 
of  the  note  in  suit  is  a  bar  to  this  action  against  the  maker. 
That  suit  was  brought  in  the  State  Court,  and  decided,  not 
upon  any  defence  peculiar  to  the  endorsers,  but  in  accordance 
with  the  rule  as  held  in  this  State,  by  which  the  holder  of  a 
note,  who  has  taken  it  as  security  for  a  precedent  debt,  takes 
it  subject  to  the  equities  existing  between  the  prior  parties. 
The  simple  question,  then,  is  whether  a  judgment  in  &vor  of 
an  endorser,  in  an  action  by  the  holder  of  the  note,  is  an  estop- 
pel in  an  action  brought  against  the  maker,  where  the  defence 
is  upon  ground  common  to  both  the  maker  and  endorser.    It 
would  hardly  be  contended  that  a  judgment  in  favor  of  the 
creditor  against  the  principal  would  estop  a  surety  from  con- 
testing the  same  issue  when  sued  by  the  creditor ;  and  it  has 
been  decided,  in  several  cases,  that  a  judgment  in  favor  of  the 
principal,  when  sued  by  the  creditor,  will  not  preclude  a  sub- 
sequent recovery  by  the  creditor  against  the  surety.    {Tom- 
send  V.  Riddle^  2  New  Hamp.^  448 ;  Ba^ik  of  the  SiaU  v. 
.  Robinsony  8  English^  214 ;  Ba/rker  v.  Cassidy^  16  Barb.j  1T7.) 
Where  there  is  no  agreement,  express  or  implied  from  the 
nature  of  the  contract,  tliat  a  surety  shall  be  bound  by  a  suit 
against  the  principal,  the  surety  is  not  affected  by  the  result 
He  is  in  the  position  of  a  stranger  to  the  conj^roversy.    If  the 
surety  is  not  precluded  by  a  judgment  against  the  principalf 
the  creditor  is  not,  because  estoppel  must  equally  affect  both 
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partie3.  I  entertain  no  doubt  that  the  former  suit  is  not  a 
bar.  To  the  extent  its  payment  operated  as  a  satisfaction  of 
the  plaintifiPs  debt,  the  defendant  is  entitled  to  be  relieved.  It 
has  no  other  effect. 

The  plaintiff  is  entitled  to  judgment  for  the  amount  of  the 
debt  unpaid,  for  which  the  note  in  suit  was  taken  as  collateral. 


Rodman  (6  AdamSj  for  the  plaintiff. 
Field  dk  Deyo^  for  the  defendant. 


In  the  Mattrb  of  A.  Oblando  Jackson,  ok  Habeas  Cobt 

PUS. 

llie  provisions  of  §  3894  of  the  Revised  Statutes,  as  amended  by  §  2  of  the 
Act  of  July  12th,  1876,  (19  U,  8.  8UU.  at  Large,  90,)  prohibit  the  oarryiog 
in  the  mail  of  letters  or  circnlars  concerning  lotteries,  and  punish  as  a  crime 
the  offence  of  knowingly  depositing  or  sending  anything  to  be  conveyed  by 
mailyin  violation  of  said  g  8894,  and  apply  to  sealed  letters,  and  are  not  nn- 
constitntional  or  invalid.* 

A  grant  of  power  in  the  Constitution  is  to  be  construed  according  to  the  fair 
Md  reasonable  import  of  its  terms,  and  its  construction  is  not  necessarily  to 
he  controUed  by  a  reference  to  what  existed  when  the  Constitotion  was 
adopted. 

Although  the  only  pnoishment  prescribed  by  §  8894  is  a  fine,  a  person  who 
violates  the  statute  may  be  arrested  for  trial  and  imprisoned  or  bailed. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  June  9th,  1877.) 

Blatchford,  J.  On  the  8th  of  March,  1877,  a  United 
States  Commissioner  for  this  District  issued  a  warrant  to  the 
niarshal,  which  recited,  that  complaint  on  oath  had  been  made 
to  him,  charging  that  A.  Orlando  Jackson  did,  on  or  abont 
the  23d  of  Febmary,  1877,  "at  the  Southern  District  of 
New  York,  unlawfully,  wilfully  and  knowingly  deposit,  and 

*  The  Supreme  Court  held  to  the  same  effect,  in  Bk  parte  JaekitM,  (6  Otto, 

127.) 
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cause  to  be  deposited,  in  the  post-oflSce  and  mails  of  the 
United  States,  then  and  there,  for  mailing  and  delivery,  certain 
circnlars  concerning  lotteries,"  and  commanded  him  to  appre- 
hend said  Jackson.  Jackson  was  arrested  nnder  thia  warrant, 
and  brought  before  the  Commissioner  on  the  13th  of  March, 
and  was  identified  as  the  party  charged,  and  discbai^ged 
on  bail  to  await  trial.  Subsequently  he  was  surrendered 
by  his  surety,  and  he  demanded  an  examination  before  the 
Commissioner  on  the  charge,  and  it  was  had,  and  the 
Commissioner,  on  the  2d  of  May,  decided  that  there  waa 
probable  cause  to  believe  that  Jackson  committed  the 
offence  charged,  and  he  committed  him  to  the  custody  of  the 
marshal,  to  await  the  action  of  the  grand  jury,  in  default  of 
$500  bail.  Thereupon  he  has  been  brought  before  this  Cowt 
on  a  writ  of  habeas  corpus  issued  to  inquire  into  the  caose  of 
his  imprisonment,  and  the  proceedings  which  took  place 
before  the  Commissioner  hare  been  brought  before  this  Court 
by  a  writ  of  certiorari.  It  appeared  before  the  Commit siooer, 
that  Jackson,  on  the  23d  of  February,  1877,  deposited  in  the 
post-oflSce  at  New  York  City,  to  be  conveyed  by  mail,  a  sealed 
letter  envelope,  addressed  as  foUows :  '^  J.  Ketcham,  Lock 
Drawer  164,  Gloversville,  N.  T.,"  and  which  contained 
circulars  concerning  a  lottery  described  as  **  The  Kentucky 
State  Lottery,  Simmons  and  Dickinson,  Managers,"  and  abo 
circulars  concerning  Louisiana  and  Havana  lotteries,  the  poet- 
age  on  which  was  duly  prepaid  by  stamps,  and  that  the 
above  named  lotteries  were  authorised  by  the  laws  of  the 
respective  States  of  Louisiana  and  Kentucky  and  of  the  Eing- 
doni  of  Spain. 

llie  prosecution  in  this  case  is  founded  on  §  3894  of  the 
Kevised  Statutes,  which,  as  amended  by  §  2  of  the  Act  of 
July  12th,  1876,  (19  U.  S.  Stat  at  Large,  90,)  provides,  that 
"no  letter  or  circular  concerning  lotteries,  so  called  gift 
concerts,  or  other  similar  enterprises,  offering  prizes,  or  con- 
ceming  schemes  devised  and  intended  to  deceive  and  defraud 
the  public,  for  the  purpose  of  obtiiining  money  under  fato 
pretences,  shall  be  carried  in  the  mail;"  and  that  ^an; 
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perBon  who  shall  knowingly  deposit  or  send  anything  to  be 
conveyed  by  mail,  in  violation  of  this  section,  shall  be  punish- 
able by  a  fine  of  not  more  than  five  hundred  dollars,  nor  less 
than  one  hundred  doUars,  with  costs  of  prosecution."    The 
amendment  of   1876,   consisted   in  striking  out   the  word 
"illegal"  before  the  word  "lotteries,"  from  the  section  as 
originally  enacted  in  the  Revised  Statutes.     A  part  of  the 
statutory  provision  embodied  in  §  3b94  of  the  Bevised  Statutes 
was  oiginally  enacted  July  27th,  1868,  as  §  13  of  the  Act  of 
that  date,  (15    U.  S,  Stat,  at  Large^  196,)  in  these  words : 
"  It  shall  not  be  lawful  to  deposit  in  a  post-office,  to  be  sent 
by  mail,  any  letters  or  circulars  concerning  lotteries,  so  called 
gift  concerts,  or  other  similar  enterprises,  ofibring  prizes  of 
any  kind,  on  any  pretext  whatever."    No  specific  penalty  or 
punishment  was  imposed  for  a  violation  of  this  provision. 
On  the  8th  of  June,   1872,  it  was  enacted  as  follows,  by 
§179  of  the  Act  of  that  date,  (17  U.  S.  Stat,  at  Large^  302 :) 
"  It  shall  not  be  lawful  to  convey  by  mail,  nor  to  deposit  in  a 
post-office  to  be  sent  by  mail,  any  letters  or  circulars  concern- 
ing illegal  lotteries,  so  called  gift  concerts,  or  other  similar 
enterprises,  offering  prizes,  or  concerning  schemes  devised  and 
intended  to  deceive  and  defraud  the  public,  for  the  purpose  of 
obtaining  money  under  false  pretences,  and  a  penalty  of  not 
more  than  five  hundred  dollars,  nor  less  than  one  hundred 
dollars,  with  costs  of  prosecution,  is  hereby  imposed,  upon 
convietion,  in  any  Federal  Court,  of  the  violation  of  this 
section."    It  is  to  be  noted,  that  the  word  illegal  was  not  in 
the  Act  of  1868,  but  was  inserted  in  the  Act  of  1872,  and 
continued  in  the  Bevised  Statutes,  and  stricken  out  by  the 
Act  of  1876. 

Congress  has,  at  various  times,  exercised  the  power  of  ex 
doding  from  the  mail  various  articles,  capable  of  being  con- 
veyed in  sealed  letter  envelopes,  and  of  declaring  it  to  be  a 
punishable  offence  to  deposit  such  articles  in  the  mail.  By 
§  148  of  the  Act  of  June  8th,  1872,  (17  D.  S.  Slat,  at  Large, 
30^,)  it  was  enacted,  that  no  obscene  book,  pamphlet,  picture, 
print,  or  other  publication  of  a  vulgar  or  indecent  character, 
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fihall  be  carried  in  the  mail,  and  that  any  person  who  shall 
knowingly  deposit  for  mail  or  for  delivery  any  such  obsceDe 
publication,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall*  for  every  such  offence,  be  fined  not 
more  than  $500,  or  imprisoned  not  more  than  one  year,  or 
both,  according  to  the  circumstances  and  aggravation  of  the 
offence.    By  §  2  of  the  Act  of  March  3d,  1873,  (17  U.  & 
Stat  at  Large,  599),  such  inhibition  was  extended  to  every 
''  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper, 
print,  or  other  publication  of  an  indecent  character,"  and  to 
every  "  article  or  thing  designed  or  intended  for  the  pre- 
vention of  conception    or    procuring  of  abortion,"  and  to 
every  *' article  or  thing  intended    or  adapted  for  any  in- 
decent or  immoral   us6    or    nature,"  and   to  every  "writ- 
ten or  printed  card,    circular,    book,    pamphlet,  advertise- 
ment or  notice  of  any  kind,  giving  information,  directly  or  in- 
directly, where,  or  how,  or  of  whom,  or  by  what  means,  either 
of  the  things  before  mentioned  may  be  obtained  or  made;" 
and  it  was  enacted,  that  any  person  who  shall  knowingly  de- 
posit, or  canse  to  be  deposited,  for  mail  or  delivery,  any  of 
said  articles  or  things,  or  any  notice  or  paper  containing  any 
advertisement  relating  to  said  articles  or  things,  and  any  per- 
son who,  in  pursuance  of  any  plan  or  scheme  for  disposing  of 
any  of  said  articles  or  things,  shall  take,  or  cause  to  be  taken, 
from  the  mail,  any  such  letter  or  package,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall,  for 
every  offence,  be  fined  not  less  than  $100,  nor  more  than 
$5,000,  or  imprisoned  at  hard  labor  not  less  than  one  year,  nor 
more  than  ten  years,  or  both,  in  the  discretion  of  the  judge. 
These  provisions  were  re-enacted  in  §  3893  of  the  Itevised 
Statutes,  and  by  section  1  of  the  Act  of  July  12th,  1876,  (19 
U,  Stat  at  Large,  90.) 

It  is  contended  for  the  relator,  that,  if  §  3894  can  be  con- 
strued to  cover  sealed  letters,  it  is  void,  as  not  within  any 
power  conferred  on  Congress  by  the  Constitution.  Theitf^ 
gument  is,  that,  prior  to  the  adoption  of  the  Constitntion, 
which  conferred  on  Congress,  {Art  1,  see.  8,)  the  power  "  to 
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establish  post-oflices  and  post-roads,"  the  States  and  the  people 
had  enjoyed  for  many  years  the  right  of  having  conveyed  by 
poet  all  sealed  letters,  v^ithoat  reference  to  their  contents,  (un- 
less snch  contents  were  liable  to  destroy,  deface,  or  otherv^ise 
injure  the  contents  of  the  mail-bag,  or  the  persons  of  those 
engaged  in  the  postal  service,  sach  as  liquids,  poisons,  glass  or 
explosive  materials) ;  and  that  such  grant  of  power  must  be 
construed  as  not  authorizing  Congress  to  exclude  from  the 
mail  what  was  legitimate  mail  matter  at  the  time  of  the  adop- 
tion of  the  Constitution.    It  is  further  said,  that  Congress  is 
bound  to  provide  for  carrying  by  mail  everything  which  it 
prohibits  from  being  carrried  othervrise  than  by  mail ;  and  that 
it  has  made  it  a  punishable  offence  to  carry  letters  for  hire 
outside  of  the  mail.    It  is  further  said,  that  the  exercise  of  a 
power  absolutely  to  prohibit  the  carrying  in  the  mail  of  sealed 
letters  containing  information  of  a  certain  character,  is  not  the 
exercise  of  a  power  which  is  either  pioper  or  necessary  for  car- 
rying into  execution  the  power  of  establishing  post-offices  and 
post-roads ;  that  a  power  of  exclusion,  based  upon  the  contents 
of  sealed  letters,  is  an  arbitrary  power,  and  may  be  extended 
to  the  exclusion  of  matters  which  depend  on  caprice  or  whim ; 
and  that  the  exclusion,  in  the  present  case,  extends  to  matters 
which  are  lawful  under  the  laws  of  some  of  the  States  of  the 
Union,  and  to  matters  over  which  the  Federal  Government 
has  no  jurisdiction. 

On  the  part  of  the  United  States  it  is  contended,  that  it  is 
within  the  constitutional  power  of  Congress  to  determine 
what  shall  be  mail  matter ;  and  that,  in  pursuance  of  such 
power,  it  may  lawfully  exclude  certain  articles  and  things  from 
the  mail,  although  such  articles  and  things  are  contained  in 
sealed  envelopes,  and  may  declare  it  to  be  an  offence  to  de- 
posit such  artides  and  things  in  the  mail. 

The  meaning  of  the  clause  in  the  Constitution,  {Art  2, 
9€c,  8,)  that  Congress  sliall  have  power  ^'  to  make  all  laws 
which  shall  be  necessary  and  proper  to  carry  into  execution 
the  foregoing  powers,"  has  been  settled  by  judicial  construc- 
tion.   It  does  not  mean  that  no  law  is  authorized  which  is  not 
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indispensably  necessary  to  give  effect  to  a  specified  power. 
Congress  possesses  the  choice  of  means,  and  is  empowered  to 
nse  any  means  which  are  in  fact  conducive  to  the  exerdse  of  a 
power  granted  by  the  Constitution.  (  United  States  v.  Fuhety 
2  Cranehy  358,  896.)  The  necessity  spoken  of  in  the  datiBeis 
not  to  be  understood  as  an  absolute  one,  but  Congress  is  to  be 
allowed  that  discretion  with  respect  to  the  means  by  which  the 
powers  conferred  on  it  are  to  be  carried  into  execution,  whiek 
will  enable  it  to  discharge  the  high  duties  assigned  to  it  in  the 
manner  most  beneficial  to  the  people.  If  die  end  is  legiti- 
mate  and  within  the  scope  of  the  Constitution,  then  all  meang 
which  are  appropriate,  and  are  plainly  adapted  to  that  end,  and 
are  not  prohibited,  but  consist  with  the  letter  and  spirit  of  the 
Constitution,  are  constitutional ;  and,  if  a  particular  law  is  not 
prohibited,  and  is  really  calculated  to  effect  any  of  the  objects 
entrusted  to  the  Government,  an  inquiry  by  a  Court  into  the 
degree  of  its  necessity,  would  be  to  pass  the  line  which  isr- 
cumscribes  the  judicial  department  and  to  tread  on  legislative 
ground.  (McCvUoch  v.  State  of  Marylandy  4  Wheaton^^\ 
423 ;  Legal  Tender  Cases^  12  WaUace^  539.) 

The  principal  argument  on  the  part  of  the  relator  is,  that, 
inasmuch  as  the  exclusive  power  is  given  to  Congress  to  estab* 
lish  post-offices  and  post-roads,  it  is  not  authorized  to  refuse  to 
carry  in  the  mail  anything  which  was  lawful  {pail  matter  at 
the  time  the  Constitution  was  adopted.  This  line  of  reason- 
ing has  been  sought  to  be  applied  to  other  matters  of  Federal 
cognizance,  but  has  not  met  with  favor.  Thus,  Congress  is 
authorized  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies throughout  the  United  States ;  and  it  has  been  con- 
tended, in  respect  to  laws  on  that  subject  which  have  been  en- 
acted by  Congress,  that  the  power  of  Congress  is  limited  to 
the  principle  on  which  the  English  bankruptcy  system  was 
founded  when  the  Constitution  was  adopted,  and  eanoot  ex- 
tend to  authorizing  voluntary  bankruptcies,  or  to  putting  into 
involuntary  bankruptcy  others  than  traders,  or  to  granting  dis- 
charges without  the  consent  of  creditors,  or  to  authorizing 
such  compositions  as  are  now  provided  for.    But  the  view  has 
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prevailed,  that  Congress,  in  passing  laws  on  the  subject  of 
bankraptcies,  is  not  restricted  to  laws  with  such  scope  only  aa 
the  English  bankruptcy  laws  had  when  the  Constitution  waa 
adopted,  and  that  it  is  sufficient  if  the  statute  relates  to  the 
subject  of  bankruptcies,    {/n  re  Klein,  1  Howard^  278 :  In 
re  SUvermanj  1  Sawyer,  410  ;  United  States  v,  Pueey,  6  NaU 
BJccy*  Reg.,  284 ;  In  re  Reiman,  7  Benedict,  455,  and  12 
Blatckf,  C.  G.  R.^  562.)    So^^also,  in  respect  to  admiralty  and 
maritime  jurisdiction.    The  Constitution  declares,  {Art,  3,  see. 
3,)  that  the  judicial  power  of  the  United  States  shall  extend 
to  all  cases  of  admiralty  and  maritime  jurisdiction.    Prior  to 
the  decision  in  the  case  of  I%e  Propeller  Omesee  Chief  v. 
FUzhugh^  (12  Howards  443,)  it  had  always  been  understood 
and  held,  that,  under  the  Constitution,  such  jurisdiction  was 
confined  to  tide-waters.    In  that  case  it  was  held,  that,  accord- 
ing to  the  true  construction  of  the  grant  in  the  Constitution, 
the  admiralty  jurisdiction  extended  to  all  public  navigable 
waters,  whether  influenced  by  the  tide  or  not.    In  England, 
ki  the  test-writers  and  the  decisions,  the  jurisdiction  of  the 
admiralty  had  always  been  spoken  of  as  coniined  to  tide-water, 
tide-water  and  navigable  water  being,  in  England,  synony- 
mous terms,  and  ^Hide-water"  meaning,  in  England,  nothing 
more  than  public  rivers,  as  contradistinguished  from  private 
ones.    At  the  time  the  Constitution  was  adopted,  and  our 
Courts  of  Admiralty  went  into  operation,  the  English  defini- 
tion of  the  jurisdiction,  that  it  was  confined  to  the  ebb  and 
flow  of  the  tide,  was  adopted  her^  by  the  Courts.    But  it 
afterwards  became  evident,  that  a  definition  which  would  limit 
public  rivers  in  this  country  to  tide-water  rivers  was  utterly 
inadmissible,  and  it  was  held  that  the  lakes  and  the  waters 
connecting  them  were  public  waters  and  within  the  grant  of 
admiralty  and  maritime  jurisdiction  in  the  Constitution. 

These  illustrations  serve  to  show,  that,  in  construing  a  grant 
of  power  in  the  Constitution,  it  is  to  be  construed  according 
to  the  fair  and  reasonable  import  of  its  terms,  and  its  con- 
struction is  not  necessarily  to  be  controlled  by  a  reference  to 
what  existed  when  the  Constitution  was  adopted.    A  power 
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to  establish  post-offices  and  post-roads  is  executed  by  the  sm- 
gle  act  of  making  the  establishment ;  but,  under  such  power, 
it  has  always  been  held  to  be  lawful  to  carry  the  mail  along 
the  post-road,  from  one  post-office  to  another,  and  to  pnnigh 
those  who  steal  letters  from  the  post-office  or  rob  the  mail 
So,  under  the  power  to  establish  post-offices  and  post-roads,  it 
must  be  held,  that  Congress  has  the  right  to  prescribe  what  it 
will  carry  along  the  post-road  as  part  of  the  mail,  and  what  it 
will  not  carry,  and  to  render  its  enactments  efficient  by  pun- 
ishing as  an  offence  the  violation  of  them.  Whether  certain 
things  shall  be  excluded  or  not  is  a  matter  for  the  sound  dis- 
cretion of  Congress,  and  the  discretion  of  a  Court  cannot  be 
substituted  for  the  discretion  of  Congress.  The  discretion  of 
Congress  cannot  be  fettered  by  the  consideration  that  a  given 
thing  was  generally  or  even  universally  allowed  to  be  carried 
in  the  mail  when  the  Constitution  was  adopted.  To  argue 
against  the  existence  of  such  discretion  because  it  is  possible 
for  Congress  to  abuse  its  exercise,  by  excluding  from  tiie  mail 
letters  containing  matter  of  a  given  character,  through  caprice 
or  from  partisan  prejudice,  is  to  argue  against  the  existence  of 
all  discretion  in  Congress  in  the  exercise  of  any  of  the  powers 
conferred  on  it.  All  such  discretion  may  be  abused,  but  the 
correction  of  the  abuse  must  be  left,  under  our  form  of  gov- 
ernment, to  the  expression  of  the  will  of  the  people  by  means 
of  the  elective  franchise.  The  existence  of  the  abuse  is  no 
argument  against  the  existence  of  the  power.  Because  an  in- 
dividual judge  might  not,  if  a  legislator,  have  thought  it  wise 
to  exclude  from  the  mail  a  sealed  letter  containing  matter  of  a 
given  character,  it  is  not  for  him,  in  the  exercise  of  his  judi- 
cial functions,  to  hold  that  such  exclusion  is  not  within  the 
constitutional  authority  of  Congress. 

Whether  the  provisions  of  law  which  forbid  and  punish 
the  carrying  of  letters  outside  of  the  mail  will  be  construed  as 
applying  to  letters  which  Congress  forbids  to  be  carried  in  the 
mail,  is  a  question  which  does  not  arise  in  this  case. 

It  is,  undoubtedly,  not  indispensably  necessary  to  the  exer 
cise  of  the  power  of  establishing  post-offices  and  post-roads, 
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that  letters  or  circulars  C9nceming  lotteries  should  be  excluded 
from  the  mails.  But  Congress  is  not  prohibited  from  exclud- 
ing them,  and,  if  Congress  regards  it  as  most  beneficial  to  the 
people,  and  as  calculated  to  effect  in  the  most  proper  manner 
the  objects  of  establishing  post-offices  and  of  carrying  the 
mail,  to  exclude  from  the  mail  letters  concerning  lotteries, 
whether  legal  ones  or  illegal  ones,  it  is  for  Congress,  and  not 
for  a  Court,  to  judge  of  the  degree  of  necessity  for  such 
exclusion. 

It  is  also  contended,  for  the  relator,  that  §  3894  of  the 
BeTised  Statutes  does  not  create  any  crime  or  ofiFence  against 
the  United  States.  This  is  not  so.  The  word  "punishable," 
and  the  fact  that  the  amount  of  the  fine  imposed  is  discretion- 
ary, indicate  that  a  crime  is  intended  and  not  a  pecuniary  pen- 
alty to  be  recovered  by  a  civil  action. 

It  is  further  urged,  that,  because  the  only  punishment  is  a 
fine,  and  there  can  be  no  imprisonment  except  for  the  non- 
payment of  the  fine,  the  relator  cannot  be  arrested  and  de 
prived  of  his  liberty  in  the  first  instance.  But  §  1014  of  the 
Revised  Statutes  provides,  that,  for  any  crime  or  ofience 
against  the  United  States,  the  offender  may  be  arrested,  and 
imprisoned  or  bailed,  for  trial.  If  there  be  a  crime  or  offence, 
an  arrest  for  trial  may  be  made,  to  be  followed  by  imprison- 
ment if  no  bail  is  taken,  or  by  bail,  even  though  the  punish- 
ment, on  conviction,  be  a  fine  alone.  The  arrest  is  made  to 
secure  a  trial  for  the  offence. 

The  writ  is  dismissed  and  the  relator  is  remanded  to  the 
custody  of  the  marshal  under  the  process  of  commitment  by 
which  he  was  held. 

Ahram  J,  DiUenhoefer^  for  the  relator. 

Benjamin  B.  Foster^  {Assistant  District  Attorney^  for 
the  United  States. 


B54  EASTERN  DISTRICT  OF  NEW  YORK, 


The  Benefactor. 


The  Benefactor. 

A  collision  took  place  between  a  steamer  and  a  echooner  on  the  open  let,  ii 
clear  weather,  in  broail  da3'light,  the  TeeselB  seeing  each  other  at  a  datiaee 
of  seyen  or  eight  miles  and  f^r  twenty  mmntes  or  lialf  an  hoar.  The  sdiconer 
did  not  change  her  helm  except  in  the  moment  of  peril,  when  her  maSta 
attempted  to  port,  but  did  not  succeed,  and  was  compelled  to  absndon  \k 
wheel:  Hddt  tliat  the  steamer  was  in  fault  in  attempting  to  pass  the  Bchoooer 
at  too  short  a  distance  off,  and  that  the  schooner  was  free  from  fault 

(Before  Huxt,  J.,  Eastern  District  of  New  York,  June  11th,  1877.) 

This  was  an  appeal  from  a  decree  of  the  District  Court, 
in  Admiralty,  in  favor  of  the  libellaDts,  in  a  suit  in  rm 
against  the  steamship  Benefactor,  in  a  cause  of  collision.  This 
Court  made  the  following  tindings  of  fact :  The  collision  be- 
tween  the  steamship  Benefactor  and  the  schooner  Susan 
Wright,  in  controversy  in  this  suit,  took  place  a  little  after  tea 
o'doek  in  the  forenoon  of  the  26th  day  of  February,  1875,  off 
Squan}  Beach,  New  Jersey,  and  about  three  miles  distant 
therefrom.  The  weather,  at  and  prior  to  the  time  of  the  ool- 
lision,  was  fine  and  clear,  and  the  wind  about  west  northwest 
and  strong.  The  steamship  was  bound  from  New  York  to 
Wilmington,  and  the  schooner  from  Matanzas  to  New  TorL 
The  steamship  was  observed  by  those  in  charge  of  the 
schooner  when  six  or  seven  miles  distant  therefrom,  and  from 
twenty  to  thirty  minutes  before  the  collision.  At  that  time 
the  steamship  bore  a  point  or  two  off  the  starboard  bow  of  the 
schooner.  The  schooner  was  close-hauled,  sailing  on  a  ooune 
about  north  by  west,  at  the  rate  of  about  eight  miles  an  hour. 
The  steamship  was  proceeding  on  a  course  about  south  south- 
west, at  the  rate  of  about  ten  miles  an  hour,  with  her  sails 
set,  and  the  wind  free,  and  making  much  leeway.  At  this 
time  the  courses  of  the  two  vessels  were  such  as  to  cross  each 
other,  if  continued,  and  such  as  to  bring  the  two  vessels  either 
together  or  into  dose  proximity  to  each  other,  and  the  two 
vessels  were  proceeding  in  such  directions  as  to  involve  risk 
of  collision.    On  the  windward  side  of  the  two  vessels,  and 
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aboat  three  miles  distant  therefrom,  was  the  Kew  Jersey  shore, 
trending,  at  that  point,  abont  north  by  east  and  south  by  west, 
and  on  the  leeward  side  was  the  open  ocean,  without  any  ob- 
struction to  safe  navigation.    There  was  nothing  to  prevent 
the  steamship  from  seasonably  changing  her  course  so  as  to 
pass  either  to  windward  or  to  leeward  of  the  schooner  and 
give  her  a  wide  berth.    From  the  time  when  the  steamship 
was  observed,  as  above  stated,  she  was  watched  by  those  in 
charge  of  the  schooner,  and  the  schooner  was  kept  close 
hauled  upon  her  course.    The  steamship  was  also  kept  upon 
her  course,  without  slacking  speed  or  stopping,  until  the  yes- 
sals  were  only  a  few  lengths  apart'  and  a  collision  was  immi- 
nent, when  the  peak  of  her  mainsail  was  lowered,  her  engines 
were  slowed  and  stopped,  and  an  effort  was  made  to  pass  to 
leeward  of  the  schooner,  but  without  success.   After  the  steam- 
ship was  within  a  few  lengths  of  the  schooner  and  a  collision 
was  immiDent,  the  captain  of  the  schooner  attempted  to  avoid 
the  impending  collision  or  lessen  its  force,  by  porting  the  helm 
of  the  schooner,  but,  after  putting  the  schooner's  wheel  only 
about  two  spokes  to  port,  he  was  driven  away  therefrom  by  the 
nearer  and  dangerous  approach  of  the  steamship,  which  struck 
the  schooner  on  her  starboard  quarter,  in  consequence  of  which 
the  schooner  sank  almost  immediately,  with  her  cargo.     The 
Behooner  kept  her  course  until  the  steamship  was  in   close 
proximity  and  the  collision  was  imminent,  and,  if  there  was 
any  change  in  the  schooner's  course  after  that,  and  before  the 
collision  actually  took  place,  it  was  very  slight,  had  no  effect 
in  producing  the  collision,  and  was  made  in  extremis. 

Beebe^  Wilcox  dk  Hdbhe^  for  the  libellants. 

Owen  dk  Oray^  for  the  claimants. 

Hunt,  J.  Nothing  can  be  more  clear  than  that  the  occur- 
i^noe  of  a  collision  between  a  steamer  and  a  schooner  upon 
the  open  sea,  in  dear  weather,  in  broad  daylight,  with  no 
iitonns,  the  vessels  sighting  each  other  at  a  distance  of  seven 
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or  eight  miles,  and  for  twenty  mii^uteB  or  half  an  hour,  w» 
the  resnlt  of  great  negligence. 

The  duty  of  avoiding  the  collision  belonged  to  the  steamer, 
and  she  had  the  most  abundant  opportunity  of  doing  it  The 
principal  fault  of  the  steamer  was  in  not  making  the  proper 
arrangement  to  avoid  the  schooner,  when  first  discovered.  A 
very  slight  deviation  from  her  course  would  have  made  the 
divergence  so  marked  as  to  avoid  all  peril  or  alarm,  and  would 
not  have  produced  any  perceptible  effect  upon  her  own  voyage. 
Instead  of  that  she  pursued  a  conrse  which,  according  to  her 
own  evidence,  would  have  carried  her  to  the  windvrard  of  the 
schooner  a  cable's  length  only,  or  seven  hundred  and  twenty 
feet.  The  wheelsman  of  the  steamer  testifies,  that,  after  he 
took  the  wheel,  the  schooner  was  on  his  port  bow,  and  he 
noticed  that  she  kept  off  a  little,  {i.  «.,  ported  her  helm,  cariy- 
ing  her  to  the  east ; )  and  that  the  captain  ordered  him  to 
port  the  helm,  which  he  says  was  done.  He  further  Rays, 
that,  if  the  schooner  had  kept  this  course  and  the  steamer  had 
kept  her  course,  he  would  have  passed  the  schooner  on  the 
port  side,  a  cable's  length  from  each  other,  that  is,  seven  hun- 
dred and  twenty  feet.  This,  with  vessels  whose  conjoined 
speed  equalled  eighteen  miles  an  hour,  was  quite  too  close  a 
calculation.  An  allowance  of  thirty  seconds  of  time,  which 
could  be  absorbed  by  a  slight  excess  of  steam  or  a  slight  Ib- 
crease  of  wind,  is  very  far  from  an  exercise  of  reasonable 
prudence.  The  presence  of  a  large  steamer  in  such  close 
proximity  might  well  disturb  the  composure  of  the  navigation 
of  a  smaller  craft. 

There  is  really  but  a  single  question  of  fact  in  the  case,  to 
wit,  whether  the  schooner  so  deviated  from  her  course  as  to 
justify  the  action  of  the  steamer.  It  is  by  no  means  clear  diat 
the  evidence  given  by  the  mate,  Norwood,  establishes  snch  a 
justification,  but  I  am  disposed  to  rely  upon  the  evidence  of 
the  captain  of  the  schooner,  which  is  clear,  consistent  through- 
out, and  in  apparent  harmony  with  all  the  circumstances  of 
the  case.  If  his  testimony  is  credited,  there  was  no  change 
except  in  the  moment  of  peril.    He  attempted  to  pat  his 
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wheel  ^port|  bat  did  not  succeed  in  lijs  attempt.  The  emer- 
gency compelled  him  to  abandon  the  wheel  and  go  to  the  fop- 
.  ward  part  of  the  yeasel.  Whatever  was  done  in  this  crisis, 
whether  wise  or  otherwise,  is  not  to  be  charged  as  a  fanlt  npon 
the  captain.  It  is  the  fault  of  those  who  forced  the  emer- 
gency upon  him.  To  the  same  effect  is  the  evidence  of  the 
pilot  of  the  schooner,  McNamee. 

The  collision  was  occasioned  by  the  fault  of  the  steamer^ 
and  she  should  be  condemned  therefor.  The  decree  of  the 
District  Court  was  right,  and  should  be  affirmed,  with  costs. 


Ik  this  Matibb  ov  Abthub  A.  Hull,  a  Bankbuft. 

C  doeketted  a  jadgment  agidnst  H.,  and  an  ezecntioa  thereon  was  delivered  to 
the  sheriff,  who  at  the  time  had  in  his  possession  the  goods  of  H.,  by 
Tirtne  of  an  attachment  issued  in  a  suit  against  H.  by  W.  Afterwards,  H. 
filed  a  petition  in  bankroptoy  and  was  adjudged  a  bankrapt,  and  J.  was  ap- 
pointed his  assignee.  Independently  of  the  attachment,  the  sheriff  took  no 
possession  of  the  goods  of  H.  until  after  the  petition  in  bankruptcy  was  filed. 
C.  spplied  to  the  District  Court  to  be  paid  the  amount  of  bis  judgment  in 
fail,  Imt  his  application  wa^  denied :  Held,  on  review,  that  C.  was  entitled  to 
be  paid  his  claim  in  fuIL 

The  property  beiug  in  the  possession  of  the  sheriff  under  the  attachment,  the 
lien  of  the  execution  attached  to  it,  and  remained,  although  the  operation  of 
the  bankruptcy  proceedings  was  to  vacate  the  attachment. 

The  esse  of  In  re  BeiBenihal,  {ante,  p,  146,)  distinguished. 

(Before  Huht,  J.,  Eastern  District  of  New  York,  June  Uth,  1877.) 

Hunt,  J.  This  is  a  petition  for  a  review  of  the  decision 
of  the  District  Conrt,  in  which  the  conceded  facts  are  as 
follows :  A  petition  was  presented  to  the  District  Court,  and  a 
motion  made  thereon,  by  Collins,  Downing  <fe  Co.,  for  an 
order  directing  John  O.  Cutter,  the  assignee  of  the  bankrupt, 
to  pay  to  Collins,  Downing  &  Co.  the  amount  of  their 
<^im  in  full,  upon  the  following  statement  of  facts,  agreed 
upon  by  the  counsel  of  the  respective  parties :  "  On  the 
9th  of  September,  1873,  at  12.25  P.M.,  Collins,  Downing  & 
YoL.  XIV.— 17 
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Co.  doeketted  in   the  ^office  of  the  derk  of  Kings  ConBtYf 
a  judgment  against  the  bankrupt  for  $158^^.    At  12.30 
P.M.,  of  that  day,  an  execution  was  delivered  to  the  sheiiff 
of  Kings   County  on   said  judgment.     At  the  time  of  tlie 
delivery  of  said  execution  to  the  sheri£,  the  sheriff  was  in 
possession  of  the  goods  of  the  bankrupt,  by  virtue  of  an 
attachment  issued  in  a  suit  begun  against  the  bankrupt  by 
"West,  Call  &  "Whittemore.    At  1.20  P.M.,  of  the  eameday, 
the  petition  of  the  bankrupt  to  be  adjudicated  a  bankrupt  waa 
filed.     No  actual  possession  of  the  bankrupt's  property  was 
taken  by  the  sheriff,   independently  of  the  attachment  of 
West,  Call  &  Whittemore,  until  after  the  filing  of  the  petition. 
There  are  no  other  claims  against  the  estate  claiming  security 
or  priority,  and  there  are  assets  in  the  hands  of  the  assignee 
sufficient  to  pay  this  claim."    The  District  Court  denied  the 
motion. 

The  attachment  under  which  the  sheriff  held  the  property 
of  the  bankrupt  was  issued  by  virtue  of  a  statute  of  the  State 
of  New  York.  {CocUy  §  227.)  It  was  the  duty  of  the  sheriff 
to  seize  the  property  of  the  allied  debtor,  to  take  it  into  his 
possession,  and  to  hold  it,  as  security  for  the  satisfaction  of 
such  debt  as  should  be  recovered  in  the  proceeding.  The 
general  or  ultimate  property  in  the  goods  levied  upon  waa  in 
the  debtor.  Thue,  if  the  attachment  proceedings  had  been 
vacated,  or,  upon  trial,  the  plaintiff  had  failed  to  establish  his 
right  of  action,  the  title  to  the  property,  and  the  right  to 
possession  free  from  lien  or  claim,  would  have  existed  in  the 
debtor,  and  this  without  any  affirmative  proceeding  on  his 
part.  The  special  property,  lien  and  control  of  the  sheriff 
to  and  over  the  property  are  of  the  same  character  as  in 
the  ease  of  an  execution  upon  a  judgment.  If  the  judgment 
in  such  case  should  be  vacated,  the  special  interest  of  the 
sheriff,  (unless  there  might  be  a  lien  for  his  fees,)  would  cease, 
and  the  entire  property  would  at  once  be  in  the  debtor. 

In  the  case  of  property  levied  upon  and  held  by  a  sheriff 
by  virtue  of  an  execution,  it  is  well  settled,  that,  when  another 
execution  is  placed  in  his  hands,  no  new  levy  is  needed,  but 
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the  first  levy  applies  to,  and  is  deemed  to  be  made  upon  the 
second  execution,  equally  as  upon  the  first.  (Creason  v. 
fiS5w^,  17  J.  R.,  117 ;  RusseU  v.  Gihbs,  5  Cow.,  390.)  In 
Birdseye  v.  Ray,  (4  HUly  168,  160,)  speaking  for  the  Court, 
Jndgje  Nelson  says :  "  The  object,  as  well  as  the  effect,  of  an 
actual  levy  is,  to  bring  the  goods  into  the  possession  and 
under  the  control  of  the  sheriff,  for  the  double  purpose  of 
safe  keeping,  and  to  enable  him,  by  a  sale,  to  apply  the 
proceeds  in  payment  ef  the  debt.  After  seizure,  they  are  in 
the  custody  of  the  law,  or  of  one  of  its  ministers,  until  a  sale 
and  delivery  to  the  purchaser ;  and  an  actual  levy  under  the 
second  execution  would,  therefore,  be  but  an  idle  formality." 

We  may  assume  the  case,  then,  as  one  in  which  a  judg- 
ment had  been  obtained,  an  execution  issued,  and  a  levy 
made,  before  the  petition  in  bankniptcy  was  filed.  Wilson 
V.  Gttj/  Banky  (17  Wall.,  473,)  holds  such  a  lien  to  be  good 
against  the  bankrupt  proceedings. 

I  atu  also  of  the  opinion  that  the  lien  would  have  been 
complete  under  the  laws  of  New  York,  if  there  had  been  no 
levy  by  the  sheriff  before  the  petition  in  bankruptcy  was  filed. 
The  statute  of  New  York  enacts,  that,  upon  the  delivery  of  an 
execution  to  a  sheriff,  the  same  becomes  a  lien  from  the  time 
of  such  delivery,  upon  all  the  personal  property  of  the  debtor 
within  the  county,  as  against  every  one,  except  a  purchaser  for 
a  valuable  consideration,  without  notice  of  the  execution, 
though  no  actual  levy  be  made.  (2  R.  S.,  365,  366,  §§  13  <t>  17 ; 
Lambert  v.  Paulding,  18  Johns.  R.,  311.) 

It  is  argued,  however,  that  to  allow  this  levy  to  hold  the 
property  would  be  in  violation  of  the  spirit  of  the  bankrupt 
law,  which  intends,  it  is  said,  an  equal  distribution  among  the 
creditors  of  all  the  bankrupt's  property,  it  is  said,  also,  that 
the  attachment  was  not  vacated  in  favor  of  or  for  the  benefit 
of  the  execution  debtor,  but  of  all  the  creditors.  No  doubt 
the  attachment,  when  declared  by  the  bankrupt  Act  to  be  dis- 
solved, if  issued  within  four  months  before  the  commence- 
ment of  the  bankrupt  proceedings,  is  dissolved  for  the  benefit 
of  the  estate.    But  such  dissolution  does  not  affect  any  prior 
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Hens  upon  the  property,  which  are  recognked  hj  hiw»  Tte 
bankrupt  Act  (§  14),  aims  a  particular  blow  at  attacfaiDent  pro- 
ceedingBy  as  mesne  process,  and  declares,  that,  if  made  witfain 
tiie  preceding  four  months,  the  process  shall  be  dissolyed.  But 
it  makes  no  such  declaration  as  to  an  execution,  which  is  finl 
process,  or  as  to  the  lien  of  a  mortgage.  The  effect  of  these 
Hens  is  determined  by  a  subsequent  section  (§  35),  andtbe 
hma  fides  of  the  security,  with  reference  to  the  bankrupt  Act, 
furnishes  the  test  of  validity.  By  the  decision  of  the  Supreme 
Court  of  the  United  States,  already  cited,  an  execution  upon  a 
judgment  obtained  without  the  aid  or  connivance  of  a  debtor, 
is  valid  under  the  bankrupt  law.  The  judgment  of  CoDiiM, 
Downing  &  Co.  is  not  impeached  as  improperly  obtained,  and 
iS|  therefore,  good  in  its  claim  as  a  prior  lien  upon  the  proper^ 
of  the  bankrupt. 

Nor  am  I  able  to  see  any  force  in  the  argument,  that  a  de- 
fective levy  upon  an  execution  does  not  create  a  valid  levy  in 
favor  of  a  subsequent  execution.  In  this  case,  the  sherifPs 
possession  under  the  attachment  was  perfect  in  fact,  and  was 
good  in  law,  when  the  Collins  execution  was  placed  in  his 
hands.  The  law  then  and  there  applied  his  possession  and  in- 
terest to  the  execution,  and,  although  the  first  lien  was  de- 
clared to  be  void,  I  see  nothing  in  the  statute,  or  in  principle, 
to  impair  the  lien  of  the  execution. 

The  case  of  In  re  Beisenthaly  {anUy  p.  146,)  decided  by 
Judge  Johnson,  is  cited.  That  case,  however,  may  well  be 
sustained  without  interfering  with  the  views  here  expressed. 
An  assignment  good  at  the  common  law,  and  valid  by  the  laws 
of  New  York,  had  been  made  by  the  bankrupt  before  the  pe- 
tition was  filed.  Under  that  assignment  the  entire  property  in 
the  goods  in  question  passed  to  the  common  law  assignee. 
There  was  no  interest  left  in  the  debtor  to  which  the  levy  of 
an  execution  could  attach.  The  execution,  therefore,  fixed  no 
lien  on  the  goods,  as  in  the  present  case,  and,  when  the  assign- 
ment was  vacated  by  the  bankruptcy  proceedings,  the  goods 
came  to  ihe  bankrupt  assignee  free  from  any  lien  or  chai]ge. 
The  case  is  essentially  different  from  one  where  the  general 
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property  in  the  goods  remains  in  the  debtor,  where  an  exeeu- 
tion  is  levied  npon  that  interest,  and  the  goods  come  into 
baidcraptcy  charged  with  that  lien. 

UpoA  the  whole  case  I  am  of  the  opinion  that  an  order 
should  be  entered  directing  tlie  assignee  in  bankruptcy  to  pay 
to  the  petitioners  the  amount  of  their  claim  proved  against  the 
bankmpt^B  estate,  and  it  is  ordered  accordingly. 

Thomas  Z.  Sdbinsonj  for  the  assignee  in  bankruptcy. 

Taylor  dk  Fowler^  for  Collins,  Downing  &  Co. 


La  Soge^te  Anonyhe  des  Mines  et  Fonderies  de  Zino  de  la 

YlEILLE  MONTAGNB 

Charles  H.  Baxter  and  Others.    In  EQurrr. 

The  right  of  A.  to  a  trade-mark  in  connection  with  the  dry  white  oxide  of  ^no, 
is  not  infringed  by  the  sale  of  a  paint  composed  oi  a  white  oxide  of  sine 
gromid  in  oil,  and  nntmly  represented  as  containing  white  oxide  of  jdno 
made  by  A.,  such  trade-mark  nerer  haying  been  applied  by  A.  to  that  article 
groqnd  in  oiL 

(Befive  BMaoHFOED,  J.,  Southern  District  of  New  York,  June  12(b,'lS77.) 

Blatcbford,  J.  On  the  allegatioDs  of  the  bill,  the  plaint- 
iffi  can  claim  their  trade-mark  only  for  the  dry  white  oxide  of 
Qnc  It  does  not  appear  that  they  ever  sold  that  article  gronnd 
in  oil,  or  ever  applied  such  trade-mark  to  that  article  gronnd 
in  oil  The  fact  that  the  defendants  sell  a  paint  composed  of 
a  white  oxide  of  zinc  ground  in  oil,  and  represent  it  as  con- 
taming  white  oxide  of  zinc  made  by  the  plaintiffs,  when  it 
does  not  contain  white  oxide  of  zinc  made  by  the  plaintiffs,  is 
no  riolation  of  any  trade-mark  of  the  plaintiffs.  The  defend- 
ttrts  have  not  sold  the  dry  white  oxide  in  that  state.    It  is  not 
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shown  that  the  plaintiffs  have  sold  such  oxide  ground  in  oil 
It  is  true  that  the  oxide  is  intended  to  be  ground  with  oil,  for 
a  paint.  So,  flour  is  intended  to  be  made  into  bread.  Bnt^if 
a  baker  should  falsely  stamp  his  bread  with  the  mark  of  a  par- 
ticular brand  of  flour,  the  maker  of  such  brand,  if  having  a 
trade-mark  therefor,  could  not  claim  that  the  baker  had  vio- 
lated his  trade-mark.  And  so  of  any  other  raw  material  wtdch 
enters  as  an  ingredient  into  a  compound  or  article  of  maou- 
facture. 

The  application  must  be  denied. 

Daniel  D,  Lord^  for  the  plaintiflB. 

Dicker hon  db  Beaman^  for  the  defendants. 


George  J.  Seabury  and  Bobebt  W.  Johnson 
John  M.  Grosyenor.    In  EQumr. 

Where  a  person  who  claimed  property  Id  a  trade-mark,  had  acquired  it»  if  it 
all,  by  the  use,  in  circulars,  of  fraudulent  and  deceptive  and  untrue  langua^ 
as  to  the  origin  and  qualities  of  the  article  in  respect  of  which  the  trade^Dirk 
was  claimed:  Udd,  that  he  had  lost  his  right  to  claim  the  assistance  of  a  Conri 
of  equity  to  protect  his  trade-mark. 

(Before  Blatobford,  J.,  Southern  District  of  New  York,  Jane  16ih,  1877.) 

Blatchford,  J.  The  evidence  is  clear  that  the  pLuDtifis 
were  systematically  and  knowingly  carrying  on  a  frandnlent 
trade.  Although  they  may  have  omitted  the  fraudulent  and 
deceptive  and  untrue  language  from  their  circulars  before  this 
suit  was  commenced,  yet  if  they  haye  any  property  in  the 
trade-mark  which  they  claim  the  title  to,  they  acquired  Bocb 
property  by  the  use,  for  a  considerable  time,  of  such  language 
in  the  circulars  which  accompanied  the  articles  they  sold^and 
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in  respect  of  which  the  trade-mark  is  claimed.  Such  language 
was  to  the  effect,  that  a  celebrated  chemist  had  recently  dis- 
covered a  vegetable  principle  of  great  value,  and,  prior  to 
making  it  generally  known,  had  introduced  it  into  hospitals, 
and  had  generously  extended  its  use  to  the  most  successful 
physicians ;  that  the  flattering  and  astonishing  results  which 
characterized  its  action  at  once  stamped  it  as  the  most  remark- 
able principle  ever  discovered ;  that  the  powerful  remedy  was 
named  Capcine ;  and  that  it  was  used  in  plasters  prepared  by 
the  plaintiffs,  and  called  '^  Benson's  Capcine  Plasters."  A 
registered  trade-mark  is  claimed  in  the  word  '^  Capcine." 
Courts  of  equity  refuse  to  interfere  in  behalf  of  persons  who 
daim  property  in  a  trade-mark,  acquired  by  advertising  their 
wares  under  such  representations  as  those  above  cited,  if  they 
are  false.  It  is  shown  that  there  is  no  such  article  as  Capcine, 
known  in  chemistry  or  medicine,  or  otherwise.  The  author- 
ities are  clear,  that,  in  a  case  of  this  description,  a  plaintiff 
loses  his  right  to  claim  the  assistance  of  a  Court  of  equity. 
(Lee  V.  Haley^  Z.  /i?.,  5  Chy.  Appeal  Cases^  159 ;  Leather 
Cloth  Co.  V.  American  Leather  Cloth  Co.^  4  Be  <?.,  J.  dk  S.j 
142.) 

The  motion  for  an  injunction  is  denied. 

Rowland  Cox^  for  the  plaintiffs. 

Joseph  W.  Hovoe^  for  the  defendant. 


James  L.  Mabsh  and  Others 

vs. 

Oeoboe   Warbsn  and    Alexandeb  L.  Faisweatheb.    In 

EQurrr. 

The  sUtotory  proyisioDs  wUcli  coDfer  the  rights  aad  regulate  the  remedies 
of  penoDt  who  register  in  the  Pateot  Office,  under  the  Act  of  June  18th, 
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18^4,  (18  U.S.  Slat,  oi  Large,  78,)  prints  or  Iftbelt  detigned  to  be  v^dfer 
any  other  articles  of  maimfactare  than  pictorial  illnatratioDa  and  worki  cQa- 
nected  with  the  fait  arts,  are  those  which  are  contained  in  sectioiit  494S  to 
49^1  of  the  Revised  Statntes,  in  regard  to  copyrights. 

(Before  BLATonroaD,  J.,  Southern  District  of  New  York,  June  19th,  18T1) 

Blatcbfobd,  J.  The  gtatutoiy  proYiBioiiB  which  confer 
the  rights  and  regulate  the  remedies  of  persons  who  register 
in  the  Patent  Office,  under  the  Act  of  Jane  1 8th,  1874,  (18 
U.  S.  Stat  at  Large^  78),  prints  or  labels  designed  to  be  vied 
for  any  other  articles  of  inanafactare  dian  pictorial  iUustn- 
tions  and  works  connected  with  the  fine  arts,  are  those  which 
are  contained  in  sections  4948  to  4971  of  the  Bevised  Stat- 
utes, in  regard  to  copyrights.  The  exelnsiye  right  of  print- 
ing and  publishing,  given  by  §  4952,  is  given  to  the  author  or 
proprietor  only  on  complying  with  the  provisions  of  sectioni 
4948  to  4971.  One  of  those  provisions,  (§  4956,)  is,  that  no 
person  shall  be  entitled  to  a  copyright  unless  he  shall,  *'  before 
publication,"  deliver  at  the  proper  office,  (in  this  case  the 
Patent  Office,)  a  printed  copy  of  the  title  of  the  article  in  re- 
spect of  which  the  copyright  is  to  be  claimed.  In  thepreeent 
case  the  first  label  and  its  title  were  registered  September 
24th,  1875.  I  understand  the  bill  to  state  that  this  label  wae 
used  by  the  plaintiffs'  assignors,  in  the  sale  of  their  mixture, 
and  of  the  bottles  containing  it,  to  which  such  label  wsb 
affixed,  before  that  date,  and  as  early  as  the  mixture  itself  was 
sold,  to  wit,  June  or  July,  1875.  The  sale  of  the  bottles  of 
the  mixture,  with  the  label  on  it,  was  a  publication  of  the  la- 
bel. At  all  events,  the  bill  does  not  allege  that  the  title  and 
label  were  deposited  before  the  publication  of  the  label.  Sacb 
averment  is  necessary.  As  to  the  other  three  labels,  they  and 
their  titles  were  registered  March  20th,  1877,  and  1 1]nde^ 
stand  the  bill  to  state  that  those  labels  were  used  by  the 
plaintiffs  before  tliat  date,  in  the  sale  of  the  mixture. 

The  motion  for  an  injunction  is  denied. 

Amos  Braadnax^  for  the  plain tiffis. 
HaU  dh  Blandy^  for  tlie  defendants. 
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Charles  N.  Black,  Admikibtsatob,  &c.,  and  othebs 

vs. 
DanieIi  Munson  and  Henby  Knight.    In  Equity. 

The  Same  vs.  Henby  F.  Wells  and  othebs.    In  Equity* 

In  ucertaimng  the  profits  derived  by  a  defendant  from  the  nse  of  a  patented 
unprovement  in  a  furnace  for  burning  wet  tan  as  fael,  the  plaintiff  must  show, 
before  the  master,  the  particular  profits  which  accrued  to  the  defendant  from 
ni^ng  such  improyement,  and  is  not  entitled  to  the  entire  profits  arising 
from  the  use  of  the  furnace. 

Where  the  plaintiff  fails  to  give  evidence  as  to  such  particular  profits,  the  Court 
will  not  consider  exci'ptions  taken  by  the  plaintiff  to  what  is  alleged  to  be 
incompetent  evidence  put  in  by  the  defendant  before  the  master. 

The  question  of  what  amounts  to  a  fixed  license  fee  or  establish^  royalty,  oon- 
sidered. 

(Before  Hunt,  J.,  Northern  District  of  New  York,  June  19th,  1871) 

Hunt,  J.  In  the  opinion  given  by  me  upon  the  merits  oi 
this  case,  it  was  held  :  1.  That  the  Thompson  patent  was  not 
intended  to  include,  and  did  not  include,  a  claim  to  an  inven- 
tion or  discovery  of  the  use  of  wet  tan  as  a  fuel ;  2.  That  the 
operation  of  the  heat  or  fire  of  the  ash  pits  in  drying  the  wet 
tan,  was  not  a  part  of  the  claim ;  8.  That  the  parts  or  combi- 
nations of  the  furnace  were  not  claimed,  except  in  their  ap- 
plication to  the  preparation  and  combustion  of  wet  fuels ;  4. 
That  the  construction  and  operation  of  the  mixing  chamber 
was  the  elemental  idea  of  the  patent,  and  that  this  was  an  im- 
proved machine  by  which  the  principle  of  mixing  and  apply- 
^Qg  the  different  heatec}  gases  is  carried  out ;  5.  That  the  de- 
fendants' machines  infringed  the  right  thus  secured  by  Thomp- 
son's patent. 

In  examining  the  exceptions  made  to  the  master's  reports^ 
Itim  not  able  to  see  that  he  haa  erred  in  the  principles  of  law 
laid  down  by  him.    The  principles  laid  down  by  the  master. 
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which  are  embraced  within  the  first  four  of  the  complainants' 
exceptions,  fall  within  the  conclusions  above  stated,  and  the 
exceptions  must  be  overruled. 

The  fifth  exception  is  to  that  part  of  the  report  whidi  an- 
nounces ^^  that  the  complainants'  patent  onlj  secures  to  the 
patentee  a  part  of  the  furnace,  and  it  was  the  duty  of  the  com- 
plainants to  show  by  proofs,  which  they  have  failed  to  do,  the 
particular  profits  which  have  accrued  to  the  defendants  from 
the  use  of  the  particular  improvement  of  Thompson's,  and 
that  this  was  necessary  in  order  to  show  any  savings  to  the 
defendants,  or  profits  made  by  them,  by  the  use  of  Thomp- 
son's invention."  This  principle  is  sound,  and,  applied  to  the 
present  case,  means,  that  the  defendants  cannot  be  chai]ged 
with  the  profits  arising  from  the  use  of  a  furnace  which  bnms 
wet  tan  as  a  fuel,  and  which  dries  the  tan,  in  its  use,  by  means 
of  its  fires  or  ash  pits,  and  which  also  uses  a  mixing  chamber 
upon  the  principle  of  Thompson's  furnace.  The  first  two 
operations  the  defendants  have  the  right  to  use,  and  all  the 
profits  and  advantages  to  be  made  from  their  use  belong  to 
them.  They  infringe  upon  no  right  of  Thompson  or  the  com- 
plainants,  in  such  use.  Thompson's  patent  gives  a  monopoly 
of  the  use  of  the  mixing  chamber  only,  and  it  is  only  for  the 
profits  that  arise  from  that  portion  of  the  furnace  that  he  can 
claim  damages.  It  is  possible  that  the  profits  made  by  the 
defendants'  machine  are  in  spite  of,  rather  than  in  consequenoe 
of,  the  use  of  the  mixing  chamber  described.  Conceding  that 
the  apparatus  and  process  of  Thompson  are  used  by  the  dr 
f endants,  it  does  not  follow  that  the  profits  of  the  business  are 
due  to  that  source.  The  master  justly  says,  that  it  is  the  dutv 
of  the  complainants  to  make  proof  of  the  profits  arising  from 
the  use  of  that  portion  of  the  furnace  which  is  included  in 
Thompson's  improvement.  The  opinion  before  referred  to, 
and  that  of  Judge  Blatchf ord  in  the  Thome  case,  {Black  v. 
Thome,  10  Blatchf.  0.  G.  R.,  66,)  both  hold,  that  the  for- 
naces  constructed  arfter  the  models  of  the  Hoyt,  Sparrowbush, 
Crockett  and  Morrison  furnaces,  as  arranged  before  the  date 
of  Thompson's  invention,  are  not  in  conflict  with  Thompson's 
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patents.  I  consider  it  clear,  therefore,  that  the  principle  laid 
down  by  the  master,  as  applied  to  this  case,  is  a  sound  one. 
It  is  not  enough,  therefore,  for  the  plaintiffs  to  prove,  that,  in 
burning  wet  tan  in  his  furnace,  and  in  using  Thompson's  im- 
provement, the  defendant  Knight  saved  $5,691  in  the  item  of 
wood,  between  January  1st,  1864-,  and  May  22d,  1872.  They 
mast  show^  also,  that  this  economy  was  due  to  the  use  of 
Thompson's  improvement,  to  wit,  the  construction  and  appa- 
ratus of  the  mixing  chamber.     This  they  fail  to  do. 

The  plaintifib  also  except  to  the  decision  of  the  master  in 
permitting  proof  to  be  made,  that  the  defendants  are  now 
burning  wet  tan  in  Hoyt's  or  Crockett's  furnaces.     This  is 
supposed  to  be  what  is  meant  by  the  seventh  exception,  which 
is  entirely  general  in  its  terms,  not  specifying  whose  testi- 
mony, or  on  what  points,  or  on  what  occasion,  or  as  to  what 
subject,  the  objection  is  taken.    I  think  this  exception  must 
be  overruled  for  the  reasons  following :    1st.  It  is  too  general ; 
2d.  Assuming  that  it  refers  to  the  evidence  intended  to  rebut 
the  claim  of  damages,  by  showing  that  an  equally  good  result 
was  produced  in  the  furnaces  in  which  wet  tan  is  burned 
which  did  not  use  Thompson's  improvement,  it  comes  within 
the  principle  of  Mowry  v.  Whitney^  (14  WaUtice^  620.)    What 
advantage  did  the  defendants  derive  from  using  the  plaintifib' 
improvement,  over  any  other  furnace  open  to  their  use }    3d. 
If)  as  I  have  before  stated,  the  plaintiffs  have  failed  to  estab- 
lish their  claim  by  showing  what  portion  of  the  profits  was 
due  to  the  use  of  Thompson's  improvement,  then  the  defend- 
ants are  not  put  upon  their  defence  in  that  respect,  andj 
whether  they  gave  incompetent  evidence,  or  no  evidence,  is 
iiot  important.    If  their  evidence,  in  this  respect,  is  all  stricken 
out,  they  are  protected  by  the  plaintiffs'  failure.    They  are  not 
called  upon  to  rebut  until  the  plaintiff  has  made  out  a  case. 

The  plaintifib  contend,  further,  in  their  eighth  exception 
in  the  Wells  case,  that  they  have  made  out  their  damages 
npon  the  datum  of  a  fixed  license  fee  for  the  use  of  the  im- 
provement. In  an  action  in  equity,  (which  is  this  case,)  profits 
made  by  the  assignee  by  the  use  of  the  improvement^  con- 
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Btitute  the  general  measure  of  damages.  Sales,  or  a  royalty 
established,  on  the  other  hand,  constitute  the  primary  criterioB 
of  damages  in  actions  at  law  {Burddl  t.  Denig^  2  Oito^  716;) 
but,  in  anj  Court,  this  latter  rule  can  onlj  be  applied,  where 
there  is  a  fixed  and  established  price  at  which  a  license  u 
granted.  No  price  can  be  said  to  be  fixed,  or  royalty  estab- 
lished, where  the  patentee  varies  his  price  according  to  the 
courage,  or  the  ability  to  resist,  of  the  infringer,  or  where  there 
are  other  circumstances  showing  the  absence  of  a  fixed  and 
established  fee.  The  master  states,  in  his  report,  that  the 
counsel  and  plaintiff  (Mr.  Black)  admitted,  on  the  aigament 
before  him,  that  he  had  not  established  any  fixed  license  fee. 
Z  must  assume  this  to  be  true.  Mr.  Black's  testimony  shows, 
that  two-thirds  of  those  who  took  licenses  from  him,  did  so 
after  suit  commenced  against  them,  and  a  liability  to  be  stopped 
in  their  business  by  injunction,  and  that  the  amounts  varied 
from  $100,  the  sum  received  from  Mr.  Wood,  to  $2,500,  the 
amount  collected  from  Mr.  Stevens  by  litigation.  To  the 
Boston  Dye  Wood  Co.  he  gave  a  license  for  the  sam  of 
$8,000,  but  afterwards  deducted  $1,250,  because  their  furoaoe 
did  not  work  well.  None  of  the  licenses  given  by  him 
expressed  any  limitation  as  to  the  amount  of  business  to  be 
done  under  it.  I  know  of  no  authority  and  of  no  principle, 
on  which,  under  these  circumstances,  it  can  be  held  that 
damages  are  established  by  the  existence  of  a  fixed  lieeofie 
fee  or  an  established  royalty. 

I  have  not  discussed  or  passed  upon  the  exceptions  seriatim 
or  by  numbers,  but  the  views  expressed  cover  the  whole  oaae, 
and  I  am  of  the  opinion,  and  do  decide,  that  each  and  eveiy  one 
of  the  said  plaintiffs'  exceptions  should  be  overruled. 

'  CharlcB  N,  Blacky  for  the  plaintiffs. 

Dorman  B.  Eaton^  for  the  defendants. 
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vs. 

The  Grant  Looomotivb  Wobks. 

A  mdft  was  brought  in  a  State  Court,  in  AugoBt,  1876,  and  proceedings  for  its 
remoTal  into  this  Coart  were  taken,  nnder  sabdirisioo  8  of  §  6S9  of  the 
ReTiaed  Statutes.  The  bond  giren  was  each  a  bond  as  is  proTtded  for  by 
§  689,  and  not  such  a  bond  as  is  proyided  for  by  §  3  of  the  Act  of  March  8d, 
1876,  (18  I/.  8,  Stat,  at  Largt,  470.)  It  contained  no  provision  for  costs : 
Sdi,  that  the  suit  was  not  properly  remoTed. 

(Before  Bultchfobd,  J.,  Southern  District  of  New  York,  June  26th,  1877.) 

Blatohtobd,  J.     Whether  BubdivisioD  8  of  section  639, 

of  the  Kevised  Statutes,  is  or  is  not  repealed  by  the  provisions 

of  the  Act  of  March  3d,  1875,  (18  U.  S,  Stat,  at  Large,  470,) 

I  do  not  consider  it  necessary  now  to  decide.     Even  if,  when  ' 

a  Buit  is  one  between  a  citizen  of  the  State  in  which  it  is 

brongbt  and  a  citizen  of  another  State,  the  latter  may  still, 

notwithstanding  the  Act  of  1875,  and  although  the  term  at 

which  the  cause  may  be  first  tried  has  passed,  remove  the 

cause,  on  his  petition,  whether  he  be  plaintiff  or  defendant, 

provided  he  files  the  petition  in  the  State  Court  before  the 

trial  or  final  hearing  of  the  suit,  and,  before  or  at  the  time  of 

filing  said  petition,  makes  and  files  in  the  State  Court  an 

affidavit  stating  that  he  has  reason  to  believe,  and  does  believe, 

that,  from  prejudice  or  local  influence,  he  will  not  be  able  to 

obtain  justice  in  such  State  Court,  yet  such  a  suit  is  a  suit  in 

which  there  is  "  a  controversy  between  citizens  of  different 

States,"  within  the  language  and  meaning  of  section  2  of  the 

Act  of  1875.    That  section,  and  subdivision  8  of  section  639, 

of  the  Bevised  Statutes,  apply,  each  of  them,  fully  and  dis- 

tbctly,  to  the  removal  of  a  suit  of  a  civil  nature,  at  law  or  in 

equity,  pending  at  the  time  of  the  passage  of  the  Act  of  1875, 

or  thereafter  brought  in  any  State  Court,  where  the  amount  or 

matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value 
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of  $500,  if  such  suit  is  a  suit  between  a  citizen  of  the  State  in 
which  it  is  brought  and  a  citizen  of  another  State,  and  each 
of  them  authorizes  its  removal  by  the  latter,  whether  he  be 
plaintiff  or  defendant.  Under  subdivision  3  of  section  639, 
the  petition  for  removal  may  be  filed  at  any  time  before  the 
trial  or  final  hearing  of  the  suit,  and  there  must  be  made  and 
filed,  before  or  at  the  time  of  filing  the  petition,  the  aflSdavit 
above  mentioned.  Section  639  provides,  that,  in  order  tosnch 
removal,  the  petitioner,  in  the  cases  mentioned  in  it,  must,  with 
his  petition,  offer  surety  of  a  specified  character.  This  in- 
cludes merely  surety  that  he  will  enter  in  the  Federal  Court 
copies  of  proceeds  and  proceedings,  and  appear  there  and  en- 
ter special  bail,  if  requisite.  It  does  not  include  a  bond,  with 
surety,  for  paying  any  costs.  But  section  3  of  the  Act  of 
1875  provides,  that,  whenever  either  party  entitled  to  remove 
a  suit  mentioned  in  section  2,  shall  desire  to  remove  it,  he  may 
file  a  petition  in  the  State  Court,  for  its  removal,  "  before  or  at 
the  term  at  which  said  cause  could  be  first  tried,  and  before  the 
trial  thereof,"  and  shall  file  therewith  a  bond,  not  only  for  en- 
tering in  the  Federal  Court  a  copy  of  the  record  in  the  suit, 
and  for  there  appearing  and  entering  special  bail,  but  a  bond 
"  for  paying  all  costs  that  may  be  awarded  by  the  said  Circuit 
Court,  if  said  Court  shall  hold  that  said  suit  was  wrongfully  or 
improperly  removed  thereto."  The  limitation  of  time  within 
which  the  petition  may  be  filed,  and  the  fact  that,  under  sec- 
tion 639,  it  may  be  filed  at  a  later  period  than  it  can  be  under 
the  Act  of  1875,  has  nothing  to  do  with  the  character  of  the 
bond.  The  present  suit  is  one  which  falls  within  the  pro- 
visions of  section  3  of  the  Act  of  1875,  in  regard  to  the  terms 
of  the  bond  required.  It  is  a  suit  at  law  of  a  civil  nature^ 
brought  in  a  State  Court,  in  August,  1875,  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  and 
it  is  a  suit  in  which  there  is  a  controversy  between  citizens  of 
different  States.  It  is,  therefore,  a  suit  mentioned  in  section 
2  of  the  Act  of  1875,  and  one  of  the  parties  to  it  has  unde^ 
taken  to  remove  it  by  filing  his  petition  for  removal  in  the 
State  Court.    He  may  be  in  time,  because  within  the  time 
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limited  by  subdivision  3  of  section  639,  although  not  within 
the  time  limited  by  section  3  of  the  Act  of  1875  ;  but,  even 
if  he  claims  the  benefit  of  the  longer  time  allowed  by  section 
639,  he  must  give  the  bond  prescribed  by  the  Act  of  1875. 
He  has  not  given  such  bond.  The  bond  he  filed  contained 
no  provision  for  costs. 

It  was  held  by  Judges  McKennan  and  Cadwalader,  in 
McMundy  v.  The  Connecticut  General  Life  Ins,  Co,^  (9 
Chicago  Legal  News^  324,)  that  the  Act  of  1875  takes  the 
place  of  all  former  Acts,  in  the  requirements  which  it  makes 
for  the  removal  of  all  causes  to  which  it  is  applicable ;  that, 
even  though  a  removal  was  sought  under  section  1  of  the  Act 
of  March  2d,  1867,  (14  U.  S,  Stat,  at  Lxirge,  558,)  embodied 
in  subdivision  3  of  section  639,  of  the  Revised  Statutes,  the 
requirement  of  section  3  of  the  Act  of  1875,  in  regard  to  the 
nature  of  the  bond,  extends  to  such  a  case,  as  being  a  case 
mentioned  in  section  2  of  the  Act  of  1875  ;  that,  to  that  ex- 
tent, at  least,  the  Act  of  1875  repeals  all  prior  Acts  on  that 
subject ;  that  the  filing  of  the  bond  conditioned  as  required 
by  the  Act  of  1875,  is  a  condition  preced.ent  to  the  removal  of 
the  cause  to  the  Federal  Court ;  and  that,  if  the  required  bond 
has  not  been  filed,  that  Court  has  no  jurisdiction,  although  it 
belongs  to  that  Court  exclusively,  and  not  to  the  State  Court, 
to  decide  that  fact. 

The  plaintiff's  motion  to  take  from  the  files  of  this  Court 
the  papers  which  the  defendants  have  filed  here  is  granted. 


Joseph  H,  Choate^  for  the  motion. 
George  H.  I^orstery  opposed. 
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KoTEs  L.  Avert  vd.  The  Town  of  SFBoroFOBt. 

A  stataie  anthorizing  a  town  to  iBsu«  bonds  in  aid  of  th«  oonstniction  of  a  rtH- 
road,  provided  that  the  bonds  should  be  under  the  hands  aod  seals  of  cod- 
missioners.  They  issaed  coupon  bonds  which  were  not  sealed,  althongb  tkdr 
wording^  showed  that  sealing  was  Intended,  and  the  coupons  were  notseilsd: 
Held,  in  a  snlt  on  the  coupons,  that  the  bonds  and  coupons  were  yqHiL 

(Before  JoHxsoir,  J.,  Northern  District  of  New  York,  June  28th,  1877.) 

Johnson,  J.  The  material  question  in  this  ease  is,  whether 
the  execution  of  the  instruments  called  bonds  was  sufficient 
in  form  to  bind  the  defendant.  The  statute  under  whidi 
they  purport  to  have  been  issued  was  a  law  of  New  York, 
entitled,  *'  An  Act  to  facilitate  the  construction  of  the  Cayuga 
Lake  Bailroad,  and  to  authorize  the  town  of  Springport, 
Cayuga  County,  to  subscribe  to  the  capital  stock  thereof," 
passed  April  24th,  1869,  {N.  Y.  Laws  of  1869,  vol.  l,j>.  677). 
The  2d  section  of  the  Act  is  the  only  one  which  authorizes 
any  one  to  bind  the  town  for  the  payment  of  money  in  aid 
of  the  railroad  to  be  'constructed.  It  enacts,  that  "  it  shall  be 
lawful  for  the  said  commissioner  or  commissioners  "  (forwbose 
appointment  provision  was  made  by  the  1st  section)  "to  bor- 
row on  the  faith  and  credit  of  the  said  town  "  a  certain  Bnm 
of  money,  at  a  rate  of  interest  not  exceeding  seven  j^er  eeni^ 
for  a  term  not  exceeding  thirty  years,  and  to  execute  bonds 
.therefor  under  their  hands  and  seals.  The  instruments  songbt 
to  be  treated  as  bonds  under  the  statute  are  not  under  seal, 
although  their  wording  shows  that  sealing  was  contemplated, 
as  a  necessary  part  of  their  execution.  This  action  is  broagbt 
upon  a  certain  number  of  coupons  detached  from  bonds  so 
executed  without  seals.  The  coupons  are  not  themselyes 
sealed,  nor  are  any  of  them  executed  by  the  signature  of 
more  than  one  commissioner.  They  are,  therefore,  subject  to 
all  the  difficulties  which  the  bonds  are  liable  to.  The  defect, 
if  it  be  one,  being  in  the  execution,  which  does  not  puisne 
the  direction  of  the  statute,  neither  the  plaintiff  nor  any  one 
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else  can  have  become  possessed  of  the  bonds  without  knowl- 
edge of  the  absence  of  seals  and  of  the  requirements  of  the 
statute  in  that  regard.     This  action  is  on  the  instruments,  and 
the  recovery  can  be  only  had  on  them.     The  law  which  au- 
thorizes bonds  to  be  issued  prescribes  the  form  and  mode  in 
which  they  are  to  be  executed.    They  are  to  be  under  the 
hands  and  seals  of  the  commissioners.   Instruments  under  their 
seals  and  not  under  their  hands,  or  under  their  hands  and  not 
imder  their  seals,  are  alike  not  executed  in  conformity  with 
the  statute,  and  are  alike  inoperative  to  create  an  obligation 
against  the  town.    The  principle  is  involved  in  The  People  v. 
-3fMf/f,(24  N,  J".,  114,)  where  instruments  called  in  the  statute 
bonds  were  held  properly  executed  without  being  sealed,  the 
Act  directing  their  execution  to  be  under  the  oflBlcial  signatures 
of  certain  designated  oflScers,  and  that  mode  of  execution  hav- 
ing been  employed.    Various  cases  have  been  cited  showing 
that  a  party  required  to  give  an  instrument  under  seal,  cannot, 
in  an  action  against  him,  insist  on  his  own  omission  to  seal  the 
instrument,  as  a  defence.     Such  was  the  case  of  an  unsealed 
bond  on  attachment,  {Kelly  v.  McCormick^  28  N.  J^.,  318,) 
and  the  case  of  United  States  v.  Linn^  (15  Peters^  290,)  where 
the  bond  of  a  surety  for  a  receiver  of  taxes  was  unsealed. 
The  Court  held,  in  that  case,  that  the  instrument  was  a  good 
obligation  at  common  law,  unsealed.     Other  cases  resting  on 
the  same  grounds  are  cited,  but  none  of  them  give  any  counte- 
nance to  the  idea  that  a  mere  statutory  power  can  be  so  ex- 
ecuted as  to  impose  an  obligation,  unless  the  statutory  author- 
ity is  pursued.     In    Town  of  Coloma  v.  Eavea^  (2  OUOy 
4r84, 489,  490,)  stress  is  laid  upon  the  fact  that  the  execution 
of  the  instrunvents  was  in  exact  conformity  with  the  provisions 
of  the  statute ;  and  it  is  held,  that,  by  such  an  execution,  the 
statutory  prerequisites  to  the  issuing  of  the  bonds  are  estab- 
lished in  favor  of  a  hona  fide  holder  for  value.    In  the  same 
case,  the  doctrine  of  the  Courts  of  the  United  States  is  stated, 
perhaps,  in  its  broadest  form,  in  support  of  the  rights  of  hona 
fid^  holders  of  municipal  bonds,  so  far  as  compliance  with 
precedent  conditions  prescribed  by  statute  is  concerned,  where 
YoL,  XIV,— 18 
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the  requisite  legislative  authority  has  been  given  to  a  mamei- 
pal  corporation,  or  its  officers,  to  issue  municipal  bonds.  But, 
in  none  of  the  cases  have  I  found  even  an  intimation  that  sdj- 
thing  will  serve  to  supplj  the  want  of  an  execution  sodi  u 
the  statute  calls  for.  Indeed,  it  seems  plainly  to  result  Irom 
the  fact  that  the  power  originates  only  from  the  statuton 
grant,  that  the  statute  muldt  be  followed  in  order  to  make  oot 
an  execution  of  the  statutory  power. 

The  verdict  must  be  set  aside  for  the  erroneous  raliog  tt 
the  Circuit  in  respect  to  the  want  of  the  seal,  and  a  new  trU 
must  be  ordered,  with  costs  to  abide  the  event. 


James  li.  Cox^  for  the  plaintiff. 
Oeorge  F.  Danforth^  for  the  defendant. 


1,265  VrrRiFiBD  Pipes,  &c. 

Under  «n  ordinary  bill  of  lading,  freight  is  demandable  only  wben  tlit  goodi 
are  diaeharged  from  the  veasel  and  an  opportunity  is  had  for  their  exambu' 
lion  by  the  party  who  is  to  receive  them ;  but  the  carrier  is  not  borad  to 
part  with  th«  possession,  or  to  make  actual  deliTery,  except  upon  payment  of 
the  frcfight. 

Neither  party  can  require  of  the  other,  as  of  right,  thst  goods  under  one  biS  (i' 
lading  shall  be  delivered  in  parcels,  on  the  freight  of  such  parcels  being  sep- 
arately paid. 

Where  a  carrier  of  goods  by  n  vessel  stood  upon  his  legal  right  not  todetivert 
cargo,  or  any  part  of  it,  till  payment  of  the  freight,  and  the  consigoee  of  tbe 
cargo  stood  upon  his  right  not  to  pay  the  freight  until  the  cargo  was  dii- 
charged  ready  to  be  completely  delivered  upon  payment  of  freight,  and  eab- 
aequently  the  cargo  was  landed,  but  no  notice  was  given  to  the  conognee  lor 
any  demand  made  upon  him  for  the  freight :  Hdd,  that  a  suit  ag^ut  dtf 
goods  for  the  freight  was  prematurely  brought,  when  brought  before  locb 
notice  or  demand. 

Where  the  amount  involved  in  an  Admiralty  suit  is  not  sufficient  to  permit  • 
review  by  the  Supreme  Court  of  the  judgment  of  the  Cireolt  Court,  ageoenl 
finding  of  facts  and  law  by  the  latter  Court  is  sufficient,  under  the  Act  of 
February  16th,  1875,  (18  U,  S,  8UU.  at  Urge,  815.  g  1.) 

(Before  Jomrsoir,  J.,  Southern  District  of  NewYork,  July  19th,  1877.) 
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Johnson,  J.    The  rule  of  law  in  respect  to  the  delivery  of 
merchandise  from  vessels  is  well  settled.    Under  the  ordinary 
bill  of  lading,  the  freight  is  demandable  only  when  the  goods 
are  discharged  from  the  vessel,  and  an  opportunity  is  had  for 
their  examination  by  the  party  who  is  to  receive  them.     On 
the  other  hand,  the  carrier  is  not  bound  to  part  with  the  poa- 
session,  or  to  make  actual  delivery,  except  upon  payment  of 
the  freight.    Neither  party  can  require  of  the  other,  as  of 
right,  that  goods  under  one  bill  of  lading  shall  be  delivered  in 
parcels,  on  the  freight  of  such  parcels  being  separately  paid. 
AU  such  arrangements  rest  upon  the  special  agreement  of  the 
parties  concerned,  and  not  upon  the  general  law.    In  Clark  v. 
Masters,  (1  JBosworthy  177, 185,)  Duer,  Ch.  J.,  states  the  rule 
thus :  "  The  consignee  is  not  bound  to  pay  the  freight  un- 
til the  goods  are  delivered,  nor  the  master  to  deliver  the 
goods  until  the  freight  is  paid.     If  the  goods  are  withheld, 
the  freight  must  be  tendered,  if  the  freight,  the  goods,  to  en- 
able either  party  to  maintain  an  action  against  the  other  for  a 
breach  of  contract."     In  the  case  of  The  Eddy^  (5  Wall.,  ^81,) 
Mr.  Justice  Clifford,  giving  the  opinion  of  the  Supreme  Court 
of  the  United  States,  says :  "  Delivery  on  the  wharf,  in  the 
case  of  goods  transported  by  ships,  is  suflScient  under  our 
law,  if   due  notice    be  given  to  the  consignees,  and   the 
different  consignments  be   properly  separated,  so  as  to  be 
open  to  iufipection,  and  conveniently  accessible  to  their  re- 
spective owners.     Where  the  contract  is  to  carry  by  water, 
from  port  to  port,  an  actual  delivery  of  the  goods  into  the 
possession  of  the  owner  or  consignee,  or  at  his  warehouse,  is 
not  required,  in  order  to  discharge  the  carrier  from  his  lia- 
bility.   He  may  deliver  them  on  the  wharf ;  but,  to  constitute 
a  valid  delivery  there,  the  master  should  give  due  and  reason- 
able notice  to  the  consignee,  so  as  to  afford  him  a  fair  oppor- 
tunity to  remove  the  goods,  or  put  them  under  proper  care 
and  custody." 

The  question  in  this  case,  therefore,  is,  whether  the  libel- 
lants,  at  the  time  the  libel  was  filed,  were  in  that  condition,  in 
respect  to  the  goods  in  question,  which  entitled  them  to  de- 
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mand  payment  from  the  claimants,  or  entitled  them  to  afieert, 
as  against  the  goods  themselves,  not  a  mere  lien  for  payment, 
or  a  right  to  hold  the  possession  of  the  goods  until  payment 
waB  or  should  be  made,  but  a  right  to  require  immediate  pay- 
ment of  the  freight,  as  against  the  goods  carried. 

In  illustration  of  this  position,  Mr.  Justice  Curtis  may  be 
cited,  who  says,  in  The  Salmon  FaUs  ManxCg  Co.  v.  The  Bark 
Tangier^  (11  Monthly  Law  Bep.y  JV.  /&,  6,  9 :  "  If  the  carrier 
is  not  ready  to  deliver,  it  is  of  no  importance  from  what  canse 
such  want  of  readiness  proceeds.  Whether  it  be  because  the 
goods  are  still  in  the  vessel,  or  because  they  are  so  mixed  with 
others  on  the  wharf,  that  they  are  not  accessible,  *  *  *  is 
immaterial.  If  he  is  not  ready  to  deliver,  the  law  does  not 
deem  the  delivery  made."  In  the  case  of  The  MiddU^ex^^lL 
14,  15,)  the  same  learned  judge  says :  ''  When  the  master  of 
the  vessel  gives  notice  to  consignees  of  cargo,  that  the  vessel 
is  about  to  discharge  at  a  particular  wharf,  it  is  deemed  equi- 
valent to  a  declaration  by  him  that  he  will  be  in  readiness  to 
deliver  the  cargo  there,  at  some  proper  time,  as  soon  as,  br 
the  use  of  due  diligence,  he  can  get  it  out  of  the  vessel  in  a 
state  to  be  delivered.  *  *  *  It  must  be  remembered,  tbt 
it  is  not  knowledge  of  the  arrival  of  the  vessel,  and  that  she  is 
discharging,  but  notice  of  the  readiness  of  the  master  to  deliver, 
which  is  the  operative  fact." 

The  first  communication  upon  the  subject  of  the  delivery 
of  the  pipes  was  contained  in  a  note  from  Thomas  Dunham 
to  Nelson,  dated  February  21st,  in  which  Dunham  says: 
*'  I  am  anxious  to  secure  to  the  vessel  the  freight  on  the  pipes 
before  delivery,  and  beg  of  you  to  send  me  check  for  the 
amount.  Otherwise,  I  must  take  legal  measures  to  secare  the 
payment  of  the  same."  This  communication  ^as  made  before 
the  vessel  was  ready  to  commence  the  discharge  of  the  pipes. 
On  the  26th  another  note  was  sent  to  Mr.  Nelson  from  Mr. 
Dunham,  notifying  him  that  the  vessel  would  that  morning 
commence  to  discharge  on  Pier  No.  19,  East  Biver,  the  stone- 
ware sewer  pipes,  rings,  &c.,  consigned  to  him.  It  adds: 
'*  Ton  are  requested  to  pay  the  amount  of  freight  named  in 
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the  bill  of  lading  upon  the  same,  and  remove  them  from  the 
wharf.     Upon  payment  of  the  freight,  the  pipes,  &c.,  will  be 
delivered  to  yonr  carts.    If  not  paid  and  removed  from  wharf 
I  shall  proceed  against  them  to  collect  it."     On  the  same 
day  and  immediately  upon  the  receipt  of  the  note  last  men- 
tioned, Nelson  wrote  to  Dunham,  and  had  delivered  at  the 
office  of  the  latter,  his  answer,  in  which  he  says :   "  When 
the  goods  are  on  the  wharf,  and  I  am  properly  notified  of 
same,  I   shall  then  pay  the  freight  due  on  them ;  or,  I  will 
take  them  away  from  wharf  and  pay  you,  ton  by  ton,  freight 
on  same,  for  'all  pipes,  rings  and  covers  delivered  as  per  bill 
of  lading  held  by  me.     If  I  do  not  hear  from  you  by  one 
p.m.,  to-day,  of  your  election  of  either  of  above  propositions, 
I  shall  be  in  attendance  on  the  wharf  at  that  time,  and  make 
formal  demand  of  my  property,  and  shall  hold  you  respon- 
sible," &c.     To  this  communication  no  reply  was  made,  and 
about  or  shortly  after  one  o'clock,  Mr.  Nelson,  the  claimant, 
with  his  clerk  Mr.  Walmsley,  went  to  Mr.  Dunham's  office,  and 
there,  having  in  his  hand  the  amount  of  the  freight,  according 
to  the  bill  of  lading,  said  to  a  person  in  charge  of  the  oflBce, 
that  he  was  ready  to  pay  the  freight,  and  demanded  his  pipes 
bj  the  H.  L.  Bouth.    To  this  the  reply  was,  that  the  pipes 
would  not  be  delivered  except  upon  the  payment  of  the  full 
amount  of  freight,  as  per  bill  of  lading.  ©The  parties  then 
proceeded  to  the  wharf  where  flie  vessel  was,  and  there  it 
appeared  that  a  part  only  of  the  pipes  were  discharged.     As 
to  what  then  took  place  the  witnesses  are  not  exactly  agreed, 
except  that  no  adjustment  took  place  of  the  questions  as  to 
the  respective  claims  of  the  parties.     The  libellants  appear  to 
have  insisted  that  the  whole  freight  should  be  paid,  before  the 
claimant  should  take  any  part  of  the  goods  from  the  wharf. 
On  the  other  hand,  the  claimant  insisted  that  he  was  not 
bound  to  pay  the  freight  until  aU  the  goods  were  discharged 
from  the  ship,  in  order  that  there  might  be  opportunity  to 
examine  the  goods  before  the  completion  of  the  delivery  and 
payment  of  the  freight.     Each  party  seems,  by  law,  to  have 
been  right  in  the  view  thus  presented  ;  and,  of  course,  neither 
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waB,  80  far,  in  fault.    The  claimant  further  offered  to  take  the 
cargo  in  parts,  as  the  same  was  landed,  paying  the  proportioiud 
part  of  the  freight,  but  this  the  libellants  refused  to  permit,  u 
was  their  right ;  and  the  parties  separated  without  any  adjust- 
ment of  their  conflicting  views.     The  claimant  reiterated,  od 
leaving,  that,  when  his  goods  were  discharged  and  readj  for 
delivery,  he  would,  on  notice,  pay  the  freight  and  take  them 
away.    It  was  made  a  question,  in  the  District  Court,  whether 
the  claimant  did  not  insist  that  be  was  not  liable  to  pay  for  any 
broken  pipes  or  rings  contained  in  the  cargo,  even  though 
not  broken  by  the  fault  of  the  carrier ;  and  such  was  the 
view  of  the  evidence  taken  by  the  District  Court.    Further 
evidence  was  adduced  in  the  Circuit  Court,  which  satisfies  me 
that  no  such  ground  was  taken  by  the  claimant.    From  eome 
controversy  which  had  formerly  taken  place  between  the  same 
parties,  the  persons  acting  for  the  libellants  probablj  ap 
prehended  that  the  claimant  would  object  to  pay  for  broken 
pipes  and   rings,  and  they,  therefore,  stood  upon  their  legal 
right  not  to  complete  the  delivery  of  the  cargo,  or  any  part 
of  it,  till  payment  of  the  freight.     On  the  other  hand,  the 
claimant  stood  upon  his  right  not  to  pay  the  freight  until  the 
cargo  was  discharged,  ready  to  be  completely  delivered  npon 
payment  of  freight.     Neither  party  was,  at  this  period,  in 
defanlt,  and  neither  was  in  a  condition  to  maintain  an  action 
against  the  other.     Subsequently,  the  cargo  was  landed,  bat 
no  notice  was  given  to  the  claimant,  nor  was  any  demand 
made  upon  him  for  the  freight.    Assuming  that  the  libel  was 
not  filed  until  after  the  pipes  and  rings  were  all  disdiaiged, 
it  was  premature,  because  there  was  no  offer,  tender  or  notice 
of  readiness  to  deliver,  at  any  time  when  it  was  in  the  power 
of  the  carrier  to  make  delivery  on  receiving  the  freight.   In 
the  ordinary  course  of  trade,  property  is  allowed  to  be  taken 
away  as  landed,  either  on  receiving  the  ji}ro  rata  freight  or 
security  for  payment ;  but  the  claimant's  offers  in  these  respects 
were  rejected.    Each  party  chose  to  stand  upon  the  legal 
right,  and  must  be  judged  accordingly.    The  libellants  fail, 
therefore,  to  maintain  their  case,  because,  when  the  libel  was 
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filed,  the  claimant  was  not  in  default  in  not  paying  the  freight. 
But,  I  might  well  go  further  and  assert,  that,  upon  the  proof, 
it  appears  that  the  libel  was  filed  before  the  pipes  and  rings 
were  discharged  from  the  vessel.  I  do  not  see  that  the 
examination  of  this  question,  upon  the  evidence,  in  detail,  can 
be  of  any  advantage  to  the  parties  or  to  the  law  in  general, 
and  I,  therefore,  content  myself  with  stating  the  conclusion 
at  which  I  have  arrived. 

In  regard  to  the  findings  of  fact  and  law  required 
by  the  Act  of  February  16th,  1875,  (18  TI.  S.  Stat,  at 
Large,  315,  §  1,)  they  seem  to  be  required  in  view  of  the 
exerdse  of  the  appellate  power  of  the  Supreme  Court  of  the 
United  States,  and,  therefore,  where  the  amount  involved  is 
not  sufiident  to  permit  a  review  of  the  judgment  of  the 
Circuit  Court  by  the  Supreme  Court  of  the  United  States,  a 
more  general  finding  only  must  be  sufficient. 

The  decree  of  the  District  Court,  (5  Benedict^  402,)  must 
be  reversed,  and  the  libel  be  dismissed,  with  costs. 

FrmMin  A.  Wilcox,  for  the  libellants. 

Ed/win  W.  SUmghton  and  Edu)ard  Seymour^  for  the 
daimant. 


Thb  Untted  Statbs 


'OB. 


Chasles  £.  Baoon  and  Calvin  F.  S.  Thomas. 

C,  tt  flpecud  agent  of  the  Post-OfBce  Department,  proeeeuted  an  action  giren  bj^ 
ftttote,  as  weU  fbr  himself  as  for  the  United  States,  to  final  judgment,  against 
T.,  the  avails  of  which,  as  to  costs,  would  belong  to  him  alone,  and,  as  to 
dsmagee,  to  him  and  the  United  States,  in  equal  parts.    The  bond  of  T.  and 
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B.,  running  to  the  United  States  alone,  was  taken  in  satisfaction  of  socb  judg- 
ment. A  large  part  of  the  sum  dae  on  the  bond  was  paid,  and,  out  of  it.  the 
costs  of  the  suit,  belonging  to  C,  were  paid,  and  the  balance  was  divided  l»- 
twees  him  and  the  United  States.  Suit  was  then  brought  by  the  United 
States,  on  the  bond,  to  recoyer  the  balance  dae  on  it,  and  judgment  was  ob- 
tained. Satisfaction  of  such  judgment  was  entered,  without  payment  made, 
by  the  law  officers  of  the  United  States,  by  direction  of  the  Post-OflSce  Deptrt- 
ment.  C.  moyed  to  set  aside  the  entry  of  satisfaction :  Hdd^  that  the  motion 
mast  be  denied. 

(Before  Wheelke,  J.,  Northern  District  of  New'  York,  July  2'7th,  1877.) 

Wheeler,  J.  This  cause  has  been  heard  upon  the  motion 
of  Frederick  Carlisle  to  set  aside  the  entry  of  satisfaction  of 
judgment  recovered  therein  as  of  the  October  Term,  1870, 
entered  by  the  law  officers  of  the  Government  of  the  United 
States,  under  direction  of  the  Post-Office  Department,  on  the 
ground  that  the  judgment  had  been  obtained  at  his  expense, 
and  that  one-half  the  damages  and  all  the  costs  thei'ein  belonged 
to  him,  and  that  the  satisfaction  had  been  entered  in  violation 
of  his  right.  From  the  documents  and  evidence  made  a  part 
of  the  case  for  the  purposes  of  this  hearing,  it  appears,  that 
he,  as  special  agent  of  the  Fost-Office  Department,  prosecuted 
an  action  given  by  the  statutes  of  the  United  States,  as  well 
for  himself  as  for  the  United  States,  to  final  judgment,  against 
Calvin  F.  S.  Thomas  and  one  Andrew  F.  Lee,  the  avails  of 
which,  as  to  costs,  would  belong  to  him  alone,  and,  as  to  dam- 
ages, to  him  and  the  United  States,  in  equal  parts ;  that  the 
bond  of  Thomas  and  the  defendant  Bacon,  running  to  the 
United  States  alone,  was  taken  in  satisfaction  of  that  jadg- 
ment ;  that  a  large  part  of  the  sum  due  on  the  bond  was  paid 
by  the  obligors,  or  one  of  them,  out  of  which  the  costs  of  the 
fluit,  belonging  to  Carlisle,  were  paid,  and  the  balance  was 
divided  between  him  and  the  United  States ;  that  this  rait 
was  brought  to  recover  the  balance  due  on  the  bond,  in  which 
judgment  for  that  balance,  $33,021  98,  was  entered ;  and  that 
satisfaction  of  that  judgment  was  entered,  without  payment 
made,  by  the  law  oflicers  of  the  Government,  by  direction  of 
the  Post-Office  Department,  to  which  branch  of  the  Govern- 
ment the  control  of  the  suit,  so  far  as  the  Government  was 
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coDcerncd,  belonged.  From  this  Btatement,  it  appears  clearly^ 
that  the  bond,  when  taken,  actually  belonged  to  the  United 
States  and  to  Carlisle  in  equal  parts.  The  ownership  of  it  was 
precisely  the  same  as  that  of  bank  notes  would  have  been,  if 
sQch  notes  had  been  taken  in  satisfaction  of  the  same  judg- 
ment. The  bond  ran,  in  terms,  to  the  United  States,  but  it 
was  the  same,  in  effect,  as  if  it  had  run  to  the  United  States 
and  to  Carlisle.  Then  it  would  have  been  an  obligation  to 
him  and  the  United  States  jointly.  Now  it  was  an  obligation 
to  the  United  States,  as  to  one-half,  in  the  right  of  the  United 
States,  and,  as  to  the  other,  in  trust  for  him.  His  right,  in 
equity,  was  just  the  same  as  if  it  had  run  to  both,  but  was  not, 
either  at  law  or  in  equity,  any  greater  than  as  if  it  had  so  run. 
Both  now  and  then  the  United  States  owned  or  would  own 
one-half  of  it,  and  would  have  the  right  to  release  that  half, 
either  with  or  without  satisfaction.  After  such  release,  no 
tuition  could,  in  either  case,  be  maintained  by  the  owner  of  the 
other  half.  Not  if  made  to  the  two,  because  neither  could 
maintain  an  action  on  it  without  both ;  and  both  could  not, 
for  one  had  been  satisfied.  {Ruddock^s  Cdse^  6  Co.  Rep,^  25 ; 
1  Pars,  on  ConU^  26 ;  Pieraon  v.  Hooker^  3  Johns,^  68 ;  Wil- 
son V.  MoweVy  5  Maaa.y  407 ;  Eastman  v.  Wright^  6  Pick.j 
316 ;  James  v.  Aiken,  47  Vt^  23.)  And  not  if  made  to  the 
one,  because  that  one  had  been  satisfied  for  his  part.  Had  the 
ITnited  States  been  the  mere  trustee  of  Carlisle,  and  he  the 
real  owner  of  the  bond,  the  United  States  would  have  had 
nothing  in  it  to  release ;  and  the  Court,  in  such  a  case,  would 
always  prevent  a  release  or  entry  of  satisfaction  from  having 
operation.  But,  here,  the  United  States  was  nominally  the 
sole,  and,  in  reality,  a  joint,  plaintiff,  and,  as  such  joint  plaint- 
iff, had  the  right,  so  far  as  the  defendant  was  concerned,  to 
release  the  action  or  the  judgment  in  it.  It  was  mentioned 
by  Parsons,  Ch.  J.,  in  Wilson  v.  Mower,  and  stated  by  Mor- 
ton, J.,  in  Eastman  v.  W^nght,  above  cited,  that,  if  a  joint 
promisee  unjustly  releases  an  action,  to  the  injury  of  others, 
they  have  a  remedy  by  action.  Whether  Carlisle  has  a  rem- 
edy otherwise  than  upon  his  motion,  is  not  in  question  here. 
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The  only  question  is,  as  to  whether  the  IlDited  States  could 
release  the  action  on  the  bond  belonging  to  tho  United  States 
and  Carlisle.  For  the  reasons  stated  it  is  considered  that  the 
release  was  valid,  and  the  motion  is  denied. 

Jliohard  Croioley^  {District  AUimiey^)  for  the  plaiiiti& 

John  H.  Buek^  for  Carlisle. 

George  Wadsworth^  for  Bacon. 


£.  MiLLEB  &  Co. 

The  Bbidgepobt  Brass  Company.    Ik  Equttt. 

The  second  claim  of  the  reissued  letters  patent  granted  to  E.  Miller  A  Co.,  si 
assigneee  of  Joshua  £.  Ambrose,  January  llth»  1876,  for  an  "  unproTenMat 
in  Inmps,"  (the  original  patent  having  been  granted  October  16th,  1860,  tad 
reissued  May  20Ui,  1873.  and,  as  so  reissued,  extended  for  7  years  from  0cto> 
bar  16th,  1874,}  namely,  **  The  combination,  in  a  lamp  burner,  of  the  following 
elements  :  firsts  a  deflector ;  second,  a  perforated  air  distributer,  whidi,  with 
the  deflector,  forms  the  combustion  chamber ;  third,  a  wick  tube,  ezteadiiif 
from  the  fount  to  the  combustion  chamber;  fourth,  a  tube  or  passage  to  ooa< 
duct  the  gas  from  the  fount  to  said  combustion  chamber,  substantially  as  de- 
scribed," is  for  a  different  invention  from  any  which  was  described  and  cliinw^ 
in  the  original  patent,  and  is  invalid. 

The.  combination  contidned  in  said  second  claim  contains  a  leaser  number  of  is* 
gredienta  than  the  combination  which  composed  the  original  invention,  lad 
the  specification  of  the  original  patent  did  not  suggest  that  a  lamp  eontainisg 
the  modified  combination  of  the  second  claim  of  the  reissued  patent  was  faisi- 
ble  and  within  the  scope  of  the  invention,  and,  therefore,  under  the  rale  laid 
down  in  OiU  v.  TFeOt,  (22  Wall,  1,)  said  second  claim  is  void. 

(Before  Shzpman,  J.,  Connecticut,  August  11th,  1877.) 

Shipman,  J.    This  is  a  bill  in  eqnitj  to  restrain  the  alleged 
infringement,  by  the  defendants,  of  reissued  letters  patent, 
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which  were  issued  on  January  11th,  1876,  to  the  plaintiffs,  as 
assignees  of  Joshua  E.  Ambrose,  for  an  ^improvement  in 
lamps."  The  original  Ambrose  patent  was  dated  October 
16th,  1860,  and  was  reissued  May  20th,  1873,  and  the  patent, 
as  reissued,  was  extended  for  seven  years  from  October  16th, 
1874.  The  principal  defences  are,  that  the  reissue  is  not  for 
the  same  invention  which  was  described  and  claimed  in  the^ 
original  patent,  and  that  the  patent  is  void  for  want  of 
novelty. 

In  the  original  patent,  the  patentee  declared  the  object  of 
his  invention  to  be,  to  obtain  a  lamp  which  will  bum,  without 
a  chimney,  and  without  danger  of  explosion,  those  hydro- 
carbons which  are  volatile,  and  contain  an  excess  of  carbon, 
and  stated  that  ^^  the  invention  consists  in  the  employment  or 
use  of  a  perforated  cap,  vapor  tube,  heaters  and  deflecting 
plate,  arranged,"  as  described,  and  in  a  wick-adjnsting  mechan- 
ism, which  last-named  element  is  immaterial  in  this  case.  In 
the  specification,  the  invention  was,  in  substance,  described  to 
be  the  upper  part  of  the  body  of  a  lamp,  which  received  at  its 
upper  end  a  cap,  0.  This  cap  was  of  cylindrical  form,  and 
might  be  constructed  of  perforated  sheet  iron,  the  upper  end 
having  a  perforated  plate,  c,  fitted  in  it.  The  wick  tube  was 
within  the  cap  or  perforated  cylinder.  Adjoining  the  wick 
tube  was  a  tube,  F,  the  lower  end  of  which  communicated 
with  the  interior  of  the  body  of  the  lamp,  the  upper  end  of 
said  tube,  being  covered  by  the  perforated  plate,  o.  On  the 
upper  end  of  the  cap,  C,  was  placed  a  copper  dome-shaped 
heater,  G,  slotted  at  its  upper  end.  A  longitudinal  bar  in  the 
centre  of  the  slot  divided  it  into  two  parts.  The  specification 
proceeded :  ^'  The  wick  tube,  E,  extends  some  distance  above 
the  perforated  plate,  c,  and,  on  its  upper  end,  a  collar,^,  is 
fitted,  said  collar  having  plates,  j,  projecting  from  it,  slightly 
inclined  from  a  horizontal  plane.  Between  the  inner  ends  of 
the  plates,  ;,  and  the  collar,  p,  there  are  openings,  n  On  the 
outer  side  of  the  heater,  G,  there  are  vertical  ribs,  «,  at  the 
lower  ends  of  which  there  are  projections,  t  These  projec- 
tions, tj  serve  as  bearings  for  a  heater,  H,  which  is  similar  to  G, 
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in  form.    The  ribs  and  projections,  ^,  admit  of  a  space,  v, 
being  between  the  two  heaters,  and  the  upper  end  of  the 
heater,  H,  is  slotted,  as  shown  at  v,  and  has  a  plate,  i/?,  extend- 
ing upward  for  each  end  of  it,  and  inclined  at  an  angle  of 
about  45°.     The  tube,  F,  admits  of  all  vapor  generated  in  the 
body,  A,  of  the  lamp,  escaping  up  into  the  heater,  G,  and  to 
the  flame,  the  perforated  plate,  (?,  preventing  the  ignition  of 
the  vapor  below  the  orifice  of  the  tube.     The  plates,  j,  of  the 
collar,  /?,  and  the  openings,  r,  cause  a  diaught  to  ascend  di< 
rectly  upward  to  the  flame,  and  air  is  also  deflected  directly 
against  the  inner  sides  of  the  heater,  O,  and  becomes  intensely 
heated,  so  as  to  supply  the  flame  with  warm  oxygen.     The 
bar,  (?,  in  the  slot,  n,  of  heater,  G,  serves  to  divide  the  flame, 
and  prevents  it  from  ascending  up  through  the  slot,  n,  before 
the  carbon  is  consumed.     Between  the  two  heaters,  G,  H, 
oxygen  passes  and  becomes  highly  rarified,  and  unites  with  the 
carbon  in  the  flame,  insuring  perfect  combustion.     The  plates, 
Wy  at  the  ends  of  the  slot,  v^  of  heater,  H,  serve  to  spread  the 
flame  and  diminish  its  height,  thereby  keeping  the  flame  at 
the  point  where  the  heat  is  most  intense.    The  flame  at  the 
slot,  71,  in  heater,  G,  is  merely  a  gas-generating  flame,  the  illu- 
minating flame  having  its  base  at  the  slot,  v^  of  heater  H.    By 
this  arrangement  the  flame  is  supplied  with  sufficient  oxygen, 
without  a  chimney,  to  support  proper  combustion  and  produce 
a  brilliant  illuminating  flame,  and  the  vapor  which  passes  up 
through  tube,  F,  is  consumed  without  danger  of  being  ignited 
below  the  orifice  of  said  tube."     The  patentee,  after  stating 
that  he  was  aware  that  dome-shaped  heaters  had  been  previ- 
ously used,  and,  also,  that  perforated  caps  had  been  used  in 
connection  with  said  heaters,  and  disclaiming  said  parts  when 
separately  considered,  claimed  as  his  invention,  '^  Ist,  The  a^ 
rangement  of  the  heaters,  G,  H,  with  a  space  between  them 
communicating  directly  with  the  external  air,  in  connection 
with  the  collar,  p^  and  plates,  y,  y,  fitted  on  the  top  of  the 
wick  tube,  E,  and  the  perforated  cap,  C,  substantially  as  and 
for  the  purpose  set  forth  ;  2d,  In  combination  with  the  parts 
aforesaid,  the  vapor  tube,  F,  placed  within  the  cap,  C,  and 
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adjoining  or  contiguous  to  the  wick  tube,  as  and  for  the  pur- 
ppse  specified." 

This  lamp  was  not  a  success,  as  a  lamp  which  would  bum 
without  a  chimney,  and  did  not  go  into  general  use,  but  it 
contained  valuable  features.  The  tube,  F,  conducted  the 
gas  from*  the  fount  to  a  point  near  the  end  of  the  wick 
tube,  so  that  the  gas  was  conveyed  to  the  flame  and  was  con- 
sumed, and  thus  the  danger  of  explosion  was  materially  di- 
minished. In  addition,  the  upper  part  of  the  perforated  cap, 
C,  was  a  minutely  perforated  plate,  or  disk  which  extended 
transversely  over  the  entire  top  of  the  cap,  below  the  flame, 
(forming  the  floor  of  what  is  styled,  in  the  reissued  patent,  the 
combustion  chamber,)  and  prevented  the  return  of  lighted  gas 
to  the  lamp  fount  below,  or  the  ignition  of  gas  within  the  cap, 
C,  upon  the  principle  of  Sir  Humphrey  Davy's  safety  lamp. 
Thus,  the  combination  of  the  tube  and  the  perforated  plate 
prevented  danger  of  explosion.  The  perforated  plate  also  per- 
formed the  office  of  a  distributer  of  air  into  the  space  where 
the  wick  was  lighted  and  to  the  flame. 

Lamps  having  these  characteristics,  in  connection  with  the 
other  well  known  parts  of  volatile  oil  lamps — ^a  wick  tube,  a 
dome-shaped  chamber,  which  serves  to  direct  the  air  to  the 
flame,  and  is  generally  called  a  deflector,  and  a  chimney,  were 
subsequently  manufactured  by  the  owners  of  the  patent,  and 
went  into  general  use.  The.  patent  was  reissued  for  the 
second  time,  in  1876,  The  specification  of  the  reissue  de- 
clares that  the  invention  consists,  secondly,  "in  combining,  in 
a  lamp  burner,  a  deflector,  a  perforated  air  distributer,  with 
the  deflector,  forming  the  combustion  chamber,  a  wick  tube 
extending  from  the  fount  to  the  combustion  chamber,  an  ad- 
justing device  to  regulate  the  elevation  of  the  wick,  and  a  tube 
to  conduct  the  gas  from  the  fount  to  the  chamber  above  the 
air  distributer."  The  descriptive  portion  of  the  reissued 
specification  does  not  substantially  differ  from  the  language  of 
the  descriptive  portion  of  the  original  specification.  In  the 
new  specification  prominence  is  given  to  the  perforated  plate 
c,  which  is  called  "  a  perforated  air  distributer,  which,  with 
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the  deflector,  formg  the  combustion  chamber."  The  second 
claim,  which  is  the  only  one  which  is  alleged  to  have  been  in- 
fringed, is  as  follows :  "  2.  The  combination,  in  a  lamp-burner, 
of  the  following  elements :  first,  a  deflector ;  second,  a  perfor- 
ated air  distributer,  which,  with  the  deflector,  forms  the  com- 
bustion chamber;  third,  a  wick  tube,  extending  from  the 
fount  to  the  combustion  chamber ;  fourth,  a  tube,  or  passage, 
to  conduct  the  gas  from  the  fount  to  said  combustion  cham- 
ber, substantially  as  described." 

The  lamps  made  by  both  plaintiffs  and  defendants  contain 
the  heater,  G,  without  the  ribs  or  projections  or  longitudinal 
bar;  in  other  words,  an  ordinary  deflector,  the  perforated 
plate,  the  vapor  tube,  and  a  wick  tube ;  and  are  in  great  de- 
mand by  the  public.  The  utility  of  the  lamp  consists  in  its 
safety.  • 

A  tube  which  conducted  the  vapor  from  the  fount  to  the 
flame  was  used,  in  its  simplest  form,  in  the  lamp  of  William 
Pratt,  patented  in  1857.  In  this  lamp  the  flame  was  not  to 
be  protected  from  the  external  air.  The  wick  tubes  were  the 
long  diverging  tubes  now  in  common  use. 

Air  distributers  had  long  been  known  in  lamps  of  the  Am- 
brose class,  but  I  am  of  the  opinion  that  the  minutely  perfo^ 
ated  transverse  plate,  c,  extending  across  the  lower  part  of  the 
chamber  below  the  flame,  thus  forming  a  perforated  floor,  and 
performing  the  double  office  of  preventing  the  L'ghted  gas 
from  communicating  with  the  gas  in  the  lamp  fount,  and  also 
of  distributing  air  to  the  combustion  chamber,  had  not  been 
anticipated  in  the  defendants'  exhibits.  But  it  is  not  neces- 
sary to  determine  whether  either  the  tube  or  the  air  distribu- 
ter was- novel  in  itself,  as  the  combination  only  is  claimed,  and 
I  am  satisfied  that  the  combination  of  the  vapor  tube  to  con- 
duct the  gas  from  the  fount  to  the  combustion  chamber,  and 
the  perforated  plate  constructed  as  in  the  Ambrose  patent,  and 
performing  its  double  office,  with  a  wick  tube,  and  with  either 
the  heater  or  deflector  of  Ambrose,  or  the  ordinary  deflector, 
was  unknown  prior  to  the  date  of  the  patent. 

The  important  question  in  the  case  is,  whether  the  lamp 
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which  is  described  and  claimed  in  the  second  claim  of  the  re- 
issue, is  the  same  invention  which  was  described  and  claimed 
in  the  specification  of  the  original  patent.     The  principles 
upon  which  the  decision  of  this  question  rests,  are  stated  in 
GUI  V.   Wdls,  (22  Wall.,  1,)  and  in  Stevens  v.  PritcharA,  (10 
Pa^.  Office  Gazette^  505.)    In  the  former  case,  the  Court,  after 
declaring  the  rule  to  be,  that,  where  a  patentee  who  has  in- 
vented a  new  and  useful  combination  of  several  ingredients, 
also  claims  to  have  invented  new  and  useful  combinations  of 
fewer  numbers  of  the  ingredients,  the  inventor  is  entitled  to  a 
patent  for  the  several  combinations,  and  may  give  a  descrip- 
tion of  the  several  combinations  in  one  specification,  and  may 
secure  the  benefit  of  each  of  the  inventions  by  separate  claims, 
and  that  if,  by  inadvertence,  he  should  fail  to  claim  one  of  the 
described  combinations,  may  surrender  the  original  patent  and 
obtain  a  reissue  for  any  combinations  which  were  omitted  in 
the  claims  of  the  original  patent,  proceed  to  say :  "  Very  dif- 
ferent rules,  however,  apply  in  a  case  where  the  only  inven- 
tion described  in  the  original  patent  is  the  one  which  includes 
all  the  ingredients  of  the  machine,  provided  there  is  no  sug- 
gestion, indication  or  intimation  that  any  other  invention,  of 
any  kind,  has  been  made.     Such  a  patentee  as  the  one  last 
mentioned  may  subsequently  discover  that  he  can  accomplish 
a  new  and  useful  result  by  a  combination  embracing  less  than 
the  whole  number  of  the  ingredients  included  in  the  prior 
patented  combination,  but  he  cannot  secure  the  right  and  privi- 
lege of  a  patentee  in  the  combination  of  the  smaller  number 
of  the  ingredients,  by  a  surrender  of  his  first  patent  and  a  re- 
issue of  the  same,  which  shall  include  the  second  combination 
M  well  as  the  first,  because,  the  reissued  patent,  in  that  event, 
would  not  be  for  the  same  invention  as  the  surrendered  origi- 
nal" 

The  original  patent  states  the  object  of  the  invention  to  be 
a  lamp  which  would  bum  without  a  chimney,  and  the  entire 
mechanism  is  directed  to  accomplish  that  object.  It  consisted, 
generally,  of  a  wick  tube,  with  collar  and  plates,  perforated 
cap  for  the  conveyance  of  air,  the  vapor  tube,  and  two  pe- 
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caliarly  constructed  heaters,  the  lower  one,  G,  provided  with 
ribs  and  projections,  which  served  as  bearings  upon  which  the 
upper  heater,  H,  was  placed.  The  two  heaters  are  related  to 
each  other,  and  the  entire  arrangement  of  the  two,  with  their 
various  parts,  is  particularly  described,  in  the  specification,  to  be 
designed  to  supply  the  flame  with  sufficient  oxygen  to  snpport 
proper  combustion  without  a  chimney.  The  invention,  so  far 
as  the  heaters  were  concerned,  consisted  in  their  joint  use.  The 
lamp  of  the  second  reissued  claim  is  without  the  complex  ar- 
rangement of  heaters.  It  contains  one  deflector,  and  is  the  or- 
dinary lamp,  with  a  chimney,  for  burning  volatile  hydro  car 
hon8,  plus  the  vapor  tube  and  the  perforated  plate. 

llie  specification  of  the  original  patent  suggested  no  inven- 
tion save  the  one  contained  in  the  entire  combination.  A 
combination  of  the  vapor  tube  and  the  perforated  plate,  either 
with  one  heater,  or  with  the  other  well  known  ingredients  of 
a  lamp,  was  not  indicated  as  a  distinct  part  of  the  invention. 
The  second  claim  of  the  reissued  patent  describes  an  article 
materially  different  from  the  article  which  was  originally  pat- 
ented. The  claim  contains  a  combination  of  a  lesser  number 
of  ingredients  than  the  combination  which  composed  the  ori- 
ginal invention.  One  of  the  heaters,  and  all  of  the  caps  ex- 
cept the  perforated  plate,  have  disappeared.  The  deflector  of 
this  claim  is  not  the  heater,  G,  of  the  original  specification,  be- 
cause no  single  deflector  was  therein  described,  except  in  its 
relation  to,  and  as  connected  with,  the  upper  heater.  The  two 
heaters  are  described  as  to  be  used  together,  and  as  necessarily 
related  to  each  other.  The  whole  scope  and  object  of  the  in- 
vention was  to  produce  a  lamp  by  the  combined  use  of  the  two 
heaters. 

Had  the  patentee,  in  his  original  specification,  suggested 
that  a  lamp  containing  the  modified  combination  of  the  second 
claim  of  the  reissue  was  feasible  and  within  the  scope  of  his 
invention,  or  that  the  combination  of  the  vapor  tube  and  the 
air  distributer  with  the  other  well  known  parts  of  a  lamp, 
would  accomplish  a  beneficial  result,  the  claim  of  the  reissue 
would  not  have  been  in  violation  of  the  rule  of  law  which  has 
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been  quoted.  But,  upon  the  face  of  the  two  patents,  I  am  of 
opinion  that  the  claim  of  the  reissued  patent  ns  for  a  diflFerent 
inyention  from  any  combination  which  is  indicated  or  sug- 
gested in  the  original  specification  as  capable  of  embodiment, 
80  as  to  compose  cither  an  organized  structure,  or  a  distinct 
part  of  an  organized  structure. 

A  decree  should  be  entered  dismissing 'the  bill. 


John  S.  Beach,  for  the  plaintiffs. 
CharUs  JR.  Ingersoll,  for  the  defendants. 


John  W.  Cox  w.  Hiram  Barnet. 

A  jadgment  haying  been  entered  against  a  defendant,  as  a  collector  of  enfltoms, 
in  a  "  charges  and  commissions"  case,  for  duties  overpaid,  under  protest, 
which  duties  had  been  paid  Int^  the  Treasury  by  the  defendant,  and  such 
judgment  not  haying  been  paid  by  the  Treasury  Department,  the  plaintiff 
issued  an  ezecuiiun  against  the  property  of  the  defendant.  The  defendant 
applied  to  the  Court  for  a  certificate,  under  §  989  of  the  Revised  Statutes, 
that  there  was  probable  cause  for  the  acts  done  by  the  collector,  and  for  a 
stay  of  the  execution :  Hdi^  that  the  application  must  be  granted. 

Such  certificate  may  be  granted  by  a  different  judge  from  the  one  before  whom 
the  verdict  was  rendered. 

It  haying  been  the  practice  of  defendants  in  like  cases  not  to  ask  for  a  certificate 
of  probable  cause  untU  the  judgment  was  about  to  be  paid  by  the  Treasury 
Department,  no  laches  or  delay  can  be  alleged  against  a  defendant  for  not 
applying  for  such  certificate  before  the  issuing  of  an  execution. 

(Before  Blatohtosd,  J.,  Southern  Dbtriot  of  New  York,  September  8th,  1877.) 

A  JUDGMENT  had  been  entered  in  this  case,  which  was  one 
of  a  class  of  cases  known  as  ^^  charges  and  commissions  "  cases, 
against  the  defendant,  as  a  collector  of  customs,  for  daties  over- 
paid, under  protest.  The  amount  of  the  judgment  not  having 
been  paid  by  the  Treasury  Department,  the  plaintiff  issued  an 
execution  against  the  property  of  the  defendant.     Thereupon 
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the  District  Attorney  of  the  United  States,  as  attomej  for  the 
defendant,  moved  the  Conrt  to  certify  that  there  was  probable 
cause  for  the  acts  done  by  the  defendant,  under  §  989  of  tbe 
Kevised  Statutes  of  the  United  States,  and  that  the  execotioD 
which  had  been  issued  be  stayed  by  the  Court. 

Almon  TF".  GrisiDoldj  for  the  plaintifi. 

Stewart  Z.  Woodford^  {District  Attorney^  for  the  defend- 
ant. 

Blatchford,  J.     I  think  that  the  proper  construction  of 
section  989  of  the  Kevised  Statutes  is,  that  the  amount  of  the 
recovery  cannot  be  paid  out  of  the  Treasury,  unless  there  is 
such  a  certificate  as  the  section  provides  for.     If  a  recovery  is 
had,  and  the  Court  makes  a  certificate  of  probable  cause,  or 
that  the  collector  acted  under  the  direction  of  the  proper 
oificer,  then  there  are  two  provisions  made.     One  is  for  the 
protection  of  the  collector,  and  the  other  is  for  the  payment  of 
the  money.    And  the  first  one  is  not  only  for  the  protection 
of  the  collector,  but  it  operates  to  restrain  what  otherwise 
would  be  the  rights  of  the  plaintiff.     It  would  not  be  proper, 
however,  for  the  Court  to  make  an  order  granting  a  certificate 
of  probable  cause,  but  providing  that  such  certificate  shall  not 
be  operative  unless  and  until  the  money  is  paid.    The  effect 
of  such  an  order  would  be,  to  allow  the  execution  to  be  isened, 
and  to  take  away  from  the  collector  the  protection  which  the 
statute  manifestly  intended  to  give  him,  that  if,  under  the 
directions  of  the  Secretary  of  the  Treasury,  he  exacts  monev, 
as  a  public  officer,  and  then  places  that  money  in  the  Treaaniy 
of  the  United  States,  his  property  shall  be  absolved  from  lia- 
bility to  respond  for  the  exaction.    He  takes  the  office  of  col- 
lector under  those  circumstances.     The  person  paying  the  ex- 
Action  deals  with  the  Government  and  with  the  collector, 
under  those  circumstances,  and  with  the  full  understanding, 
that,  if  the  money  is  exacted  and  is  then  paid  into  the  Treasnrj, 
and  the  Court  shall  certify  that  the  collector  acted  under  the 


SEPTEMBER,  1877.  291 


Cos  V.  Baruey. 


directions  of  the  Secretary  of  the  Treasury,  he  shall  not  have 
any  remedy  against  the  property  of  the  collector.  It  is  mani- 
fest, that  the  Oovernment  re-instated  the  right  of  action 
against  the  collector,  for  the  purpose  of  giving  to  the  party 
from  whom  the  illegal  duties  should  be  exacted,  a  st&nding  in 
Court  to  sue  the  collector,  while  it  took  away  from  him  the 
right  to  obtain  the  frnits  of  his  judgment  by  execution. 

In  acting  upon  this  statute,  either  in  granting  a  certificate 
or  in  restraining  an  execution,  the  Court  cannot  look  into  the 
question,  whether  the  reasons  for  not  paying  the  money  out  of 
the  Treasury  appear  to  be  sufficient — as  to  whether  there  is  a 
fund  out  of  which  it  might  be  paid,  or  as  to  whether  the  Sec- 
retary of  the  Treasury  ought  to  have  paid  it. 

It  is  said,  that  it  is  discretionary  with  the  Court  to  give  a 
certificate  of  probable  cause.  It  seems  to  me,  however,  that, 
where  the  collector  has  exacted  money  in  the  performance  of 
his  oflScial  duty,  under  the  directions  of  the  Secretary  of  the 
Treasury,  and  has  paid  it  into  the  Treasury,  it  is  the  duty  of 
the  Court  to  grant  a  certificate  to  that  effect,  leaving  the  con- 
fiequences  to  take  care  of  themselves. 

It  is  further  said,  that  the  judge  who  tried  the  case  is  the 
person  to  grant  the  certificate,  and  that  no  other  judge  can  do 
80.  But  I  think,  that,  although  the  judge  before  whom  the 
verdict  was  rendered  is  not  the  judge  to  whom  the  application 
for  the  certificate  is  made,  yet  he  can  properly  grant  the  cer- 
tificate. The  statute  provides  for  the  making  of  the  certificate 
by  "the  Court,"  and  not  by  any  particular  judge. 

The  only  point  that  is  at  all  troublesome  is  the  suggestion, 
that  the  application  comes  too  late.  It  is  dear,  from  the 
affidavits  on  the  part  of  the  defendant,  on  this  motion,  that 
the  practice  has  grown  up  of  not  asking  for  a  certificate  of 
probable  cause,  until  the  time  came  around  for  the  payment 
of  the  money  out  of  the  Treasury.  I  do  not  think  that  the 
plaintiff  in  this  '^charges  and  commissions"  case  is  in  a 
position  to  allege  laches  or  delay,  on  the  part  of  the  Govern- 
ment or  of  the  defendant,  in  applying  for  this  certificate  of 
probable  cause. 
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It  is  unfortunate  for  the  plaintiff,  that  he  is  unable  to  obtun 
his  pioney,  and  it  is  to  be  regretted  that  it  is  so,  but  it  is  for 
the  legislative  department  of  the  Government  to  provide  for 
the  payment  of  the  money,  and  the  Court  must  assume  that 
there  is  no  dereliction  of  duty  on  the  part  of  the  execntire 
officers  of  the  Government.  It  is  not  the  province  of  this 
Court  to  pass  upon  any  such  question.  The  statute  is  perfectly 
plain,  and  the  Court  ought  not  to  wrest  it  from  its  dear 
meaning,  on  the  consideration  that  the  effect  of  grantiiig  the 
certificate  of  probable  cause  will  be  to  relieve  the  execative 
officers  of  the  Government  from  a  pressure  which,  otherwise, 
would  be  upon  them,  to  assist  the  defendant  in  paying  the 
judgment.  The  statute  looks  to  the  exemption  of  the  propertj 
of  the  collector  from  execution,  provided  he  has  acted  under 
the  instructions  of  his  superior  officer,  and  has  paid  into  the 
Treasury  of  the  United  States  the  money  which  he  has 
exacted.  The  ultimate  means  of  paying  back  the  monej  is 
another  question.  The  statute  says  that  it  shall  be  provided 
for  and  paid  out  of  the  proper  appropriation  from  the  Treasury. 

An  execution  having  been  issued,  it  seems  to  me  that  the 
good  sense  of  the  statute  is,  that  no  execution  shall  collect  the 
debt,-  but  that  the  money  shall  be  paid  out  of  the  Treaflniy. 
Therefore,  the  certificate  is  to  be  granted  not  only  to  prevent 
the  issuing  of  an  execution  against  the  collector,  but  to  stay 
one  already  issued. 
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James  W.  IIebring  and  othebs 

vs. 
Willis  S.  Nelson  and  others.     In  Equttt. 

The  Same  vs.  William  G.  Gage  and  others.     In  Equitt. 

The  first  claim  of  reissued  letters  patent  granted  to  John  Deuchfield,  January 
16th,  1872,  for  an  "  improyement  in  cooling  and  drying  meal,"  and  extended, 
April  17th,  1872,  for  seven  years  from  April  20th,  1872,  (the  original  patent 
having  been  granted  to  said  Denchfield  April  20th,  1858,)  namely,  "The 
arrangement  and  combination  of  the  suction  fan  G,  and  the  spout  I,  with  the 
meal-chest  D,  receiving  the  meal  from  the  grinding  stones,  and  provided 
with  a  conveyor  shaft  F,  and  elevator  F,'  substantially  as  and  for  the  purpose 
aet  forth,"  is  not  subject  to  the  objection  that  it  is  for  a  different  invention 
from  that  for  which  the  original  pat^pt  was  issued,  althoogh  the  original 
patent  claimed  only  a  combination  which  embraced  the  elements  composing 
the  combination  claimed  in  said  first  claim  with  other  elements. 

The  combination  of  machinery  for  cooling  meal,  in  the  process  of  converting 
grdo  into  flour,  with  machinery  for  preventing  the  waste  of  meal,  constitutes 
a  patentable  combination,  and  not  a  mere  aggregation. 

A  patent  for  a  combination  of  old  elements  may  be  reissued  for  a  combination 
of  fewer  elements  than  were  contained  in  the  combination  originally  claimed. 

The  decision  in  OiU  v.  Weih,  (22  Wolf.,  11,)  explained. 

A  patent,  to  be  overthrown  on  the  question  of  novelty,  must  be  overthrown 
by  dear  and  satisfactory  proof. 

A  rejected  application  for  a  patent  is  not  evidence  that  the  thing  described  was 
ever  used,  nor  is  such  description  a  patent  or  a  publication,  within  the  statute. 

(Before  Joh:(80n,  J.,  Northern  District  of  New  York,  September,  10th,  1877.) 

Johnson,  J.  The  bills,  in  these  causes,  were  exhibited  by 
tlie  plaintiflFs,  as  assignees,  for  the  county  of  Oswego,  of  certain 
reissued  and  extended  letters  patent,  originally  granted  to 
John  Denchfield,  April  20th,  1858,  and  numbered  19,984,  for 
the  terra  of  fourteen  years.  The  letters  patent  were  reissued 
to  Deuchtield,  January  16th,  1872,  and  were  extended,  April 
nth,  1872,  for  a  further  term  of  seven  years  from  the  time  of 
the  expiration  of  the  original  and  reissued  patent,  April  20th, 
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1872.  The  defendants  are  charged  with  infringing  the  first 
claim  of  the  reissued  patent.  In  defence,  it  is  insisted  th&t 
the  reissued  letters  patent  are  not  for  the  same  invention  as 
the  original  patent,  and  that  new  matter  has  been  introdaoed 
into  the  specification,  contrary  to  the  provisions  of  section  53 
of  the  Patent  Act  of  July  8th,  1870,  (16  U.  S.  Stat,  at  Large, 
205.)  In  the  second  place,  it  is  claimed  that  the  patentee  was 
not  the  first  inventor  of  what,  if  anything,  was  new  in  the  in- 
vention claimed  under  the  first  claim  of  the  reissued  patent. 
This  position  is  sought  to  be  sustained  by  proof,  1st,  that  some 
one  else  made  the  invention,  if  any ;  2d,  by  proof  of  Beveral 
patents  which  are  claimed  to  anticipate  the  Deuehfield  patent ; 
and,  3d,  by  proof  of  what  is  alleged  to  have  been  the  prior  use, 
in  various  instances,  of  that  which  is  claimed  as  the  invention 
of  Deuehfield. 

The  reissued  patent,  number  4,712,  dated  January  16tb, 
1872,  is  for  an  alleged  new  atd  useful  "  improvement  in  cool- 
ing and  drying  meal,"  which  Deuehfield  claimed  to  have  in- 
vented. The  amended  specification  annexed  thereto  states  that 
Deuehfield  has  ^Mnvented  a  new  and  improved  arrangement 
of  means  for  cooling  and  drying  meal,"  and  declares  the  inven- 
tion to  consist  in  "  the  peculiar  arrangement  of  a  suction  fan, 
conveyor  or  conveyors,  and  elevators,"  as  thereinafter  de- 
scribed, "  whereby  the  meal,  during  its  passage  from  the  grind- 
ing stones  to  the  bolts,  is  thoroughly  dried  and  cooled  within 
a  limited  space,  the  whole  forming  a  simple  and  economical 
device."  The  specification  is  accompanied  by  lettered  draw- 
ings, which  are  referred  to  in  the  description  :  "  A  represents 
mill-stones,  and  A'  are  the  curbs.  The  stones  are  arranged  in 
the  ordinary  way.  B  represents  the  bed  on  which  the  stones 
are  placed;  C  represents  the  spouts  which  convey  the  meal 
from  the  stones ;  and  D  is  a  chest  which  is  placed  horizontallj 
on  the  flooring,  E,  and  with  which  the  blower  ends  of  the 
spouts,  C,  communicate,  as  shown  at  a  in  both  figures.  Within 
the  chest,  D,  a  longitudinal  shaft,  F,  is  placed,  said  shaft  hav- 
ing a  spiral  flanch,  ft,  on  it,  as  shown  clearly  in  fig.  1.  The 
chest,  D,  is  equal  in  length  to  the  bed,  B,  so  that  all  the  spouts, 
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C,  of  the  several  stones,  A,  may  communicate  with  it.  Within 
the  chest,  D,  there  is  also  placed  a  zigzag  partition,  E,  pro- 
vided with  openings,  c,  having  slides,  d^'  and  with  one  end  of 
the  chest,  D,  elevators,  F',  communicate,  said  elevators  dis- 
charging their  contents  at  ^,  as  shown  in  fig.  2.     G  is  a  fan, 
which  is  placed  within  a  suitable  box,  H.    The  box,  H,  com- 
municates with  a  spout,  I,  the  lower  end  of  which  communi- 
cates with  one  end  of  the  chest,  D,  as  shown  atyi    The  upper 
end  of  the  spout,  I,  communicates  with  one  end  of  a  chest,  J, 
as  shown  at  g.     The  chest,  J,  contains  a  longitudinal  shaft,  K, 
having  a  screw  or  spiral  flanch,  A,  on  it,  as  plainly  shown  in 
fig.  1,  and,  within  the  chest  J,  a  series  of  vertical  plates,  /,  is 
placed  and  arranged,  as  clearly  shown  in  fig.  1,  to  form  a  zig- 
zag passage,  as  indicated  by  arrows,  1.    The  end  of  the  chest 
opposite  to  that  where  the  spout,  I,  communicates,  is  provided 
with  an  opening,  j.    Both  shafts,  F,  K,  are  rotated  by  any 
proper  means,  in  the  direction  indicated  by  the  arrows,  2." 
The  operation  is  next  described,  as  follows :  '^  The  meal  passes 
from  the  stones.  A,  down  the  spouts,  C,  and  into  the  lower  part 
of  the  chest,  D,  and  is  conveyed  by  the  spirally  flanched  shaft, 
F,  into  the  elevator,  F',  the  shaft,  F,  which  is  a  conveyor,  mov- 
ing the  meal  in  the  direction  indicated  by  the  arrows,  3.     The 
meal  is  carried  up  by  the  elevators  and  discharged,  at  «,  di- 
rectly into  the  bolts  or  into  troughs,  and  may  be  conveyed  by 
hopper-boys,  or  any  suitable  conveying  device,  into  the  bolts. 
While  the  meal  is  thus  passed  through  the  stones.  A,  spouts,  C, 
and  the  chest,  D,  a  suction  blast  is  produced  by  the  fan,  G,  said 
blast  absorbing  the  moisture  or  vapor  which  the  meal  contains, 
and  which  is  heated  or  warmed  by  the  friction  of  the  stones, 
A.    The  meal,  therefore,  is  dried  and  cooled,  and,  in  conse- 
qnence  of  the  time  consumed  during  its  passage  through  the 
apouts,  C,  and  chest,  D,  will  be  perfectly  acted  upon  by  the 
blast,  so  that  all  free  moisture  will  be  absorbed.    A  portion  of 
the  finer  and  lighter  particles  of  fiour  will  follow  the  blast,  and 
will  be  ejected  up  through  the  spout,  I,  and  through  the  ser- 
pentine or  winding-passage  formed  by  the  parts  i,  and  will 
settle  in  the  outer  end  of  the  chest,  J,  and  be  conveyed  by  the 
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conveyor  or  flancbed  shaft,  K,  to  a  spout,  j^  through  which  it 
falls  into  the  elevatora,  F',  and  unites  with  the  meal  which  is 
received  by  the  elevators  direct  from  the  chest,  D."    The 
specification   proceeds :    "  This   compound    arrangement  for 
operating  on  the  meal  while  passing  through  the  chest,  D,  and 
on  the  escaped  flour  in  the  chest,  J,  returning  the  latter  to  the 
elevators,  while  it  is  extremely  well  adapted  for  large  flouring 
miUs  running  at  high  speeds  and  with  a  strong  suction  bkst, 
may  not  be  either  necessary  or  even  practicable  in  all  caaes. 
When  the  grinding  friction  evolves  only  a  moderate  degree  of 
heat,  the  chest,  J,  and  its  apparatus,  may  be  dispensed  with,  for, 
the  blast  being  moderated  to  correspond,  so  small  a  quantity  of 
the  fine  flour  will  be  drawn  through  the  spout,  I,  that  sudi 
flour  may  be  ejected  on  the  mill  floor,  and  may  be  disposed  of 
in  any  convenient  way,  so  as  to  enter  the  bolts.    I  do  not  daim 
forcing  a  current  of  air  between  a  pair  of  mill  stones,  while 
the  same  is  in  operation,  for  the  purpose  of  keeping  the  stones 
in  a  cool  state,  and  preventing  the  heating  of  the  grain,  for, 
such  means,  although  not  veiy  efficient,  have  been  previously 
used  ;  but  I  am  not  aware  that  parts  arranged  as  herein  shown, 
so  as  to  allow  the  meal  to  be  subjected  to  the  blast  during  its 
entire,  or  nearly  entire,  passage  from  the  stones  to  the  bolts, 
and  insure  the  perfect  drying  and  cooling  of  the  meal,  have 
been  previously  used.     I  claim,  therefore,  as  new,  and  desire 
to  secure  by  letters  patent,  1.  The  arrangement  and  combina- 
tion of  the  suction  fan  G  and  spout  I,  with  the  meal  chest  D, 
receiving  the  meal  from  the  grinding  stones,  and  provided  with 
a  conveyor  shaft  F,  and  elevator  F',  substantially  as  and  for  the 
purpose  set  forth  ;  2.  The  arrangement  and  combination  of  the 
chests,  D,  J,  shafts,  F,  K,  elevators,  F',  fan  G,  and  spoati, 
substantially  as  and  for  the  purpose  herein  shown  and  de- 
scribed." 

The  specification  annexed  to  the  patent  as  originally  issued 
April  20th,  1858,  differed  in  some  respects  from  that  attached 
to  the  reissued  patent.  In  the  original,  Deuchfield  declares 
himself  to  have  invented  a  new  and  improved  arrangement 
of  means  for  cooling  and  drying  meal  during  its  passage  from 
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the  grinding  stones  to  the  bolts^  the  underlined  words  being 
omitted  in  the  reissue.  In  the  original  it  is  declared  that  the 
invention  consists  in  the  peculiar  arrangement  of  a  suction 
fan,  conveyors  and  elevators.  The  reissue,  by  the  insertion 
of  the  word  "conveyor,"* in  the  singular,  is  made  to  read 
'*  conveyor  or  conveyors,"  and  thus  the  way  is  prepared  for 
the  omission  of  one  feature  of  the  combination  originally 
claimed.  This  severance  of  the  combination  is  further  pre- 
pared by  the  paragraph  of  the  reissued  specification,  commenc- 
ing with  the  words,  "  This  compound  arrangement,"  and 
ending  with  the  words  "  enter  the  bolts."  The  proposed 
severance  is  consummated  by  the  insertion  of  the  first  claim, 
under  which,  as  framed,  are  claimed  only  "  the  arrangement 
and  combination  of  the  suction  fan  6  and  spout  I,  with  the 
meal  chest  D,  receiving  the  meal  from  the  grinding  stones, 
and  provided  with  a  conveyor  shaft  F,  and  elevator  F',  sub- 
stantially as  and  for  the  purpose  set  forth."  The  other  and 
original  claim,  now  the  second,  embraces  the  arrangement  and 
combination  of  both  chests  D  and  J,  both  (conveyor)  shafts 
F  and  K,  and  the  elevators,  fan  and  spout  connected  there- 
with, substantially  as  and  for  the  purposes  therein  shown  and 
described.  Under  the  patent  as  originally  issued,  it  is,  there- 
fore, quite  plain,  that  no  infringement  could  be  made  out 
without  showing  a  use  of  the  complete  combination,  with  all 
its  elements,  for,  that  was  the  thing  patented.  No  device  was 
claimed  as  the  invention  of  the  patentee,  which  entered  into 
the  combination.  The  invention  claimed  consisted  only  in 
the  combination,  and,  in  this  sense,  at  least,  it  is  true,  that,  in 
BQch  a  case,  the  combination  disappears  when  any  element  is 
omitted,  as  was  said  by  Mr.  Justice  Nelson  in  Vance  v.  Carnp^ 
Idly  (1  Blacky  ^^'^j)  ft^d  as  since  has  been  frequently  repeated. 
Under  the  first  claim  of  the  reissued  patent,  if  it  be  valid,  an 
infringement  may  be  made  out  by  showing  a  use  of  the  com- 
bination specified  in  that  claim,  which  omits  a  number  of 
elements  combined  in  the  second  or  original  claim.  Under 
the  first  claim,  therefore,  the  operation  of  the  reissued  patent 
is  greatly   enlarged  beyond  that  of  the  original  patent.    It, 
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according  to  its  terms,  entitles  the  patentee  to  exclude  eveij- 
body  from  using  the  combined  elements  of  that  claim ;  whSe 
the  original  claim  would  be  efiectual  only  to  exclude  the  nee  by 
others  of  the  elements  of  the  first  claim  when  combined  wiA 
the  other  elements  of  the  original  claim.  The  learned 
counsel  for  the  plaintiffs  is,  therefore,  in  error  when  he  con- 
tends that  the  change  produced  by  the  introduction  of  the 
first  claim  of  the  reissued  patent  is  a  narrowing  of  the  claims 
of  the  patentee,  by  abandoning  to  the  public  the  use  of  a 
part  of  that  which,  under  the  original  claim,  was  secured  to 
the  patentee.  Such  is  not  the  operation  or  effect  of  tiat 
which  has  been  done  by  the  alteration  of  the  specification. 
Under  the  original  daim,  two  things  were  necessary  to  an 
infringement,  each  of  which  was  expressed  in  the  single 
original  claim.  Under  the  reissue  and  its  first  claim,  one  only 
of  those  two  things  being  done  works  an  infringement. 
So  that  the  enlargement  is  of  the  right  of  the  patentee ;  the 
narrowing  is  of  the  right  of  the  public. 

It  is  further  claimed,  on  the  part  of  the  plaintiffs,  that  the 
claim  under  the  original  specification  was  not  of  a  true  com- 
bination, producing  a  result  from  the  co-action  of  the  elements, 
but  that  the  results  were  the  consequence  of  the  succeseiTe 
and  independent  action  of  the  parts,  each  producing  its  own 
result.  In  a  certain  sense,  this  would  seem  to  be  true ;  be- 
cause, the  cooling  of  the  meal  may  be  conceived  of  as  one  in- 
dependent result,  and  the  saving  and  restoring  to  the  common 
mass  that  part  of  the  meal  which,  in  the  cooling  process,  has 
been  mechanically  separated  from  the  rest,  may,  also,  be  con- 
ceived of  as  another  independent  result.  But,  this,  in  mj 
opinion  is  an  over-refinement,  not  required  by  the  principles 
of  the  patent  law.  When  regarded  as  part  of  a  practical  im- 
proved arrangement  of  means  for  converting  grain  into  flour, 
both  results,  the  cooling  and  the  saving,  contribute  to  the  one 
common  result — cooling  without  waste,  and  thus  getting  the 
largest  practicable  amount  of  merchantable  flour.  It  cannot 
be  doubted,  that,  if  the  whole  process  of  reducing  grain  to 
flour  were  new,  the  complete  machinery  employed,  even  in- 
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eluding  the  combined  Deuchfield  device,  could  be  included 
and  maintained  in  a  single  patent,  or  in  a  single  combination. 
This  view  is,  as  I  understand  it,  supported  by  the  decision  of 
Mr.  Justice  Curtis,  in  Fcrbu^h  v.  Cook^  (20  Law  Beporterj 
664,)  cited  in  Curtis  on  Patents^  (§  111,  note  2.)     The  learned 
Judge  saj's :  '^  To  make  a  valid  claim  for  a  combination,  it  is 
not  necessary  that  the  several  elementary  parts  of  the  combin- 
ation should  act  simultaneously.    If  those  elementary  parts 
are  so  arranged  that  the  successive  action  of  each  contributes 
to  produce  some  one  practical  result,  which  result,  when  at- 
tained, is  the  product  of  the  simultaneous  or  successive  action 
of  all  the  elementary  parts,  viewed  as  one  entire  whole,  a 
valid  claim  for  thus  combining  those  elementary  parts  may  be 
made."    In  the  original  arguments  on  the  part  of  the  plaint- 
iffs, the  combination  was  sought  to  be  sustained  as  a  patentable 
combination;   but,  in  the  further  argument,  the  attempt  is 
made  to  treat  this  arrangement  of  means  claimed  in  the  orig- 
inal patent,  and  in  the  second  claim  of  the  reissued  patent,  as 
not  patentable,  upon  the  ground  that  it  constitutes  only  an 
aggregation  of  several  results,  within  the  doctrine  of  nailes 
V.  Van  WoTmeVy  (20  Wallace^  353,  368,)  and  Beckendorfer  v. 
Faber,  (2  0^to,'347;)  but,  what  has  been  already  said  on  that 
topic  seems  to  me  to  be  sufficient  to  show,  that  the  combina- 
tion for  which  the  original  patent  was  granted  was  not  liable 
to  the  objection,  that  the  results  of  the  combination  were  an 
aggregate  of  separate  results,  and  not  the  joint  product  of  the 
several  elements  of  the  combination.     The  case  is  one  not  of 
juxtaposition  merely,  but  of  combination,  iti  the  sense  of  tho 
law. 

The  next  question  to  be  considered  is  that  which  arises 
npon  the  consideration  of  the  two  patents,  with  their  specifi- 
cations and  drawings — whether  the  reissued  patent  is  for  the 
same  invention  as  that  for  which  the  original  was  issiied,  and 
thus  within  the  authority  of  the  Commissioner  of  Patents, 
under  section  53  of  the  Patent  Act  of  1870.  That  the  orig- 
inal patent  was  inoperative  or  invalid,  by  reason  of  a  defec- 
tive or  insufficient  specification,  or  by  reason  of  the  patentee 
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claiming,  as  his  own  invention  or  discovery,  more  than  he  had 
a  right  to  claim  as  new,  and  that  the  error  arose  by  inadyert- 
ence,  accident,  or  mistake,  and  without  any  fraudulent  or  de- 
ceptive intention,  has  been  conclusively  established  by  the  ac- 
tion of  the  Commissioner,  to  whom  alone  the  decision  of 
these  questions  belonged.  Seymour  v.  Osborne^  (11  TTofl., 
516,  543  to  545.)  But,  this  decision  leaves  undetermined  the 
question  whether  "  there  is  such  a  repugnancy  between  the 
old  and  the  new  patent,  that  it  must  be  held,  as  matter  of 
legal  construction,  that  the  new  patent  is  not  for  the  same  in- 
vention as  that  embraced  in  the  original  patent."  I  purposely 
omit  the  additional  word  used  in  the  decision  cited,  which 
says,  "embraced  and  secured  in  the  original  patent,"  became, 
one  of  the  very  plain  grounds  of  reissue  specified  in  the  stat- 
ute is,  that  the  original  patent  fails  tb  secure  the  invention,  by 
reason  of  the  imperfection  of  the  claim  or  description  of  the 
invention.  {CuHia  on  Patents^  §  282  J,  note  J,  and  cases 
there  cited.)  Moreover,  the  statute,  in  the  section  cited,  allows 
the  new  patent  to  be  issued  with  corrected  specifications,  and, 
in  case  of  a  machine  patent,  reference  to  be  had,  for  this  pur- 
pose, to  the  drawings  and  model,  the  only  prohibition,  in  that 
behalf,  being,  that  they  may  only  be  amended  by  each  other. 
There  is,  also,  a  general  prohibition,  that  no  new  matter  shall 
be  embraced  in  the  specification.  A  further  provision  is 
made,  that,  where  there  is  neither  model  nor  drawing,  amend- 
ments may  be  made  upon  proof  satisfactory  to  the  Commis- 
sioner that  such  new  matter  or  amendment  was  a  part  of  the 
original  invention.  It  results,  from  these  provisions,  taken  to- 
gether, that  what  is  found  in  the  specification  drawing  or 
model  of,  the  original  patent  may  be  embraced  in  the  reiesned 
patent,  {JSeymour  v.  Osborne^  11  WalL^  516;)  and  that,  in 
redescribing  his  invention,  the  patentee  is  not  rigidly  confined 
to  what  was  described  before,  but  may  include  in  the  new  de- 
scription whatever  else  was  suggested  or  substantially  indicated 
in  the  old,  provided  it  was  embraced  in  the  invention  as  ac- 
tually made  and  perfected.  Dififerences  in  the  description 
and  claims  of  the  old  and  the  new  specifications  are  not  the 
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tests  of   substantial  diversity,   ^nt  the  description  may  be 
varied,   and   the  claim  restricted  or  enlarged,  provided  the 
identity  of  the  subject  matter  of  the  original  patent  is  pre- 
served.    Within  this  range,  whatever  change  is  required  to 
protect  and  effectuate  the  invention  is  allowable.     {Parham  v. 
Am.  BnttonRole  Co.^  4  Fisher^ 8  Pat  CaseSy  468 ;  Battin  v. 
Taggerty  17  How,^  74.) .  In  the  case  of  Stevens  v.  Pritchard^ 
(10  Off.  Gaz.^  505,)  Mr,  Justice  Clifford  has  stated  the  doc- 
trine with  great  clearness  and  precision,  so  as  to  afford  a  plain 
guide  in  the  application  of   the  law  as  to  reissues.     The 
learned  Justice  says :  '^  Eeissued  patents  are  presumed  to  be 
for  the  same  invention  as  the  original,  unless  the  contrary  ap- 
pears.   Matters  of  fact  are  not  open,  under  such  an  issue,  in  a 
suit  for  infringement.     Instead  of  that,  the  conclusion  in  such 
case  must  always  be  in  favor  of  the  validity  of  the  reissued 
patent,  unless  it  appears,  upon  a  comparison  of  the  two  instru- 
ments, that  the  reissue,  as  matter  of  legal  construction,  is  not 
for  the  same  invention  as  the  original.    Surrenders  are  allowed, 
in  order  that  what  was  imperfect  before  may  be  made  perfect, 
and  in  order  that  what  was  before  ambiguous  may  be  made 
clear  and  certain ;  and,  for  that  purpose,  the  patentee  may  add 
whatever  was  substantially  suggested  or  indicated  in  the  orig- 
inal specifications,  drawings,  or  Patent  Office  model.    New 
features  may  not  be  introduced,  for  the  reason  that  every  in- 
terpolation of  the  kind  is  forbidden  by  the  Act  of  Congress. 
Errors  and  defects  may,  however,  be  corrected,  under  the  con- 
ditions specified ;  and  the  prohibition,  that  new  features  shall 
not  be  introduced,  must  not  be  understood  as  taking  away  the 
right  to  include  in  the  reissue  whatever  was  substantially  sug- 
gested or  indicated  in  the  surrendered  specifications,  drawings, 
or  Patent  OflSce  model." 

In  the  case  now  before  the  Court,  the  drawings  attached 
to  the  reissiied  patent  are  the  same  as  were  annexed  to  the 
original.  The  mechanical  structure,  so  far  as  the  machine 
comes  under  the  first  claim  of  the  reissue,  is  exactly  the  same 
&8  was  described  in  the  original  specification,  up  to  that  point. 
Kor  is  anything  added  to  the  description  of  the  further  me- 
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chanical  stmctare  of  the  machine,  as  originally  described. 
Looking  at  the  mode  of  operation  of  the  machine  as  set  forth 
in  the  original  specification,  the  reissued  patent  makes  no  alter- 
ation  in  it,  so  far  as  the  machine  falls  under  the  first  claim  of 
the  reissue.  The  whole  controversy  upon  the  question  torDs 
npon  this.  The  mechanical  arrangements  are  all  unchanged ; 
the  mode  of  operation  of  the  several  parts  is  correctly  d^ 
scribed ;  the  results  of  the  action  of  the  whole  are  correctlj 
stated  ;  and  it  is  obvious,  that,  while  the  combined  action  of 
all  the  parts  produces  the  complete  result,  yet  the  mere  cool- 
ing and  drying  of  the  meal  is  the  result  of  that  part  of  the 
machinery  which  is  now  covered  by  the  first  claim  of  the  re- 
issued patent  All  that  has  been  added  is  the  new  daim, 
which  embodies  in  words  that  which  the  specifications  and 
drawings  could  not  fail  to  disclose  to  any  intelligent  examina- 
tion.>  The  verbal  addition  to  the  specification,  of  the  para- 
graph which  declares  that  the  collection  of  the  separated  fine 
part  of  the  meal  and  its  return  to  the  general  mass  may  or 
may  not  be  made,  as  circumstances  make  desirable,  is  not,  in 
my  opinion,  new  matter,  within  the  prohibition  of  the  statute. 
If,  to  the  original  specification,  only  a  new  ckim  had  been 
added,  substantially  like  that  which  forms  the  first  claim  of 
the  reissued  patent,  the  legal  effect  of  the  original  patent 
wonld  have  been  the  same  aa  that  now  asserted  for  the  re- 
issued patent.  The  remarks  with  which  Mr.  Justice  Glifbrd 
commences  his  opinion,  in  the  case,  already  cited,  of  Stevens 
V.  PrUchardj  I  think,  substantially  sustain  this  view.  The 
learned  Justice  says :  *'  Cases  arise  where  a  patentee,  haying 
invented  a  new  and  useful  combination,  consisting  of  severd 
elements  which,  in  combination,  compose  an  organized  ma- 
chine, also  claims  to  have  invented  new  and  useful  inventions, 
consisting  of  fewer  numbers  of  the  same  elements,  and,  in 
such  cases,  the  law  is  well  settled,  that,  if  the  several  combina- 
tions are  new  and  useful,  and  will  severally  produce  new  and 
useful  results,  the  inventor  is  entitled  to  a  patent  for  the  sev- 
eral combinations,  provided  he  complies  with  the  requirements 
of  the  Patent  Act,  and  files  in  the  Patent  OfiGlce  a  written  de 
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Ecription  of  each  of  the  alleged  new  and  useful  combinations, 
and  of  the  manner  of  making,  constructing  and  using  the  sev- 
eral inventions.     He  may,  if  he  sees  fit,  give  the  descriptions 
of  the  several  combinations  in  one  specification,  and,  in  that 
event,  he  can  secure  the  full  benefit  of  the  exclusive  right  to 
each  of  the  several  inventions,  by  separate  claims,  referring  to 
the  specification  for  the  description  of  the  invention,  without 
the  necessity  of  filing  separate  applications  for  each  of  the  in- 
ventions.    Separate  descriptions  of  the  respective  inventions 
in  one  application  are  as  good  as  if  made  in  several  applica- 
tions ;  but  the  claims  must  be  separate,  and  it  would  follow, 
that,  if  the  patentee,  by  inadvertence,  accident  or  mistake, 
should  fail  to  claim  any  one  of  the  described  combinations,  he 
might  surrender  the  original  patent  and  have  a  reissue,  not 
only  for  the  combinations  claimed  in  the  original  specification, 
but  for  any  which  were  so  omitted  in  the  claims  of  the  orig- 
inal patent."    For  this  proposition  is  cited  as  authority  the 
case  of  Gill  v.  WeUa^  (22  WaU,^  24.)    It  is  mainly  upon  what 
is  said  in  that  case  that  the  defendants  rely  to  sustain  their 
proposition  that  the  reissued  patent  is  void,  as  not  for  the 
flame  invention  as  the  original  patent.    Ibe  position  is  this, 
that,  where  a  patent  is  for  a  combination  of  old  elements  pro- 
ducing a  new  and  useful  result,  the  invention  consists  only  in 
the  combination,  and,  therefore,  when  one  element  is  relin- 
quished, the  combination  being  gone,  the  invention  is  gone 
likewise.     This  proposition  is,  in  a  certain  sense,  true  and 
accurate,  in  reference  to  a  patentee  of  such  a  combination 
bringing  an  action  for  an  infringement.    There  is  no  infringe- 
ment when  all  the  elements  are  not  employed,  leaving  out  of 
view  the  consideration  of  equivalents,  which,  for  the  present 
purpose,  is  not  material.    Numerous  cases  sustain  this  view, 
and  the  law  is  unquestioned.    (  Vance  v.  Camjshell^  1  Blacky 
*27 ;  Prouty  v.  JSuggleSy  16  Peters^  386 ;  Oatdd  v.  lieesy  15 
Wall.,  187 ;  and  many  other  cases.)    But,  upon  the  doctrine 
of  these  cases  in  respect  to  actions  for  infringements,  it  is 
fought  to  establish  a  distinction  between  patents  for  combina- 
tions of  old  elements  and  all  other  patents,  in  regard  to  reis- 
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saes,  and  to  deny  the  power  to  reissue  sucli  a  patent  for  i 
combination  of  any  fewer  elements  than  were  contained  in 
the  original  combination.  !Now,  the  Patent  Act  makes  oo 
snch  distinction.  Its  terms  are  general  and  relate  alike  to  all 
patents.  The  position  is  set  np  and  rests  upon  this  argument: 
The  reissue  must  be  for  the  same  invention ;  this  consists  in 
tlie  combination,  which  disappears  when  one  element  is  omit- 
ted. But,  this  argument,  true  or  unsound,  does  not  apply  to 
a  case  in  which,  among  the  old  elements,  some  are  single  and 
some  are  sub-combinations,  entering  into  the  general  and 
larger  combination.  This  doctrine  was  necessarily  affirmed, 
because  acted  upon  in  judgment,  in  The  Com  Planter  Vaknl 
(23  WaJldGe^  181.)  To  the  opinion  of  the  majority  of  Ae 
Supreme  Court  in  that  case  was  opposed  the  able  statement  of 
the  learned  judge  who  delivered  the  opinion  of  the  Conrt  in 
OiLl  V.  WeUB^  (22  Wall,^  1,)  of  the  grounds  on  which  he  had, 
in  that  case,  maintained  the  view  that  is  now  sought  to  be  ap- 
plied to  and  to  control  the  decision  of  the  present  case.  But 
the  majority  of  the  Court  did  not  apply  those  views  to  the 
decision  of  The  Corn  Planter  Caae^  but  held  that  the  reissueB 
were  for  things  contained  within  the  machines  and  apparatm 
described  in  the  original  patents,  and  were,  therefore,  not  snb- 
ject  to  the  objection  of  diversity  of  invention. 

In  OUl  V.  WdU^  (above  cited,)  the  reissues  omitted  one 
well  described  ingredient  of  the  patented  combination,  and 
substitpted  in  its  place  several  other  devices,  not  equivalent 
for  the  omitted  element,- nor  claimed  to  be  such,  and  the  Conrt 
held  that  this  was  inadmissible,  and  that  the  reissues  were  not 
for  the  original  invention. 

The  case  of  Campbell  v.  Vance,  (before  cited,)  does  not, 
as  a  judgment,  settle  any  doctrine  material  to  the  question  of 
reissues.  There  was  no  reissue  in  the  case,  and  the  decision 
granting  a  new  trial  was  put  upon  the  ground  that  the  plaint- 
iff had  been  improperly  excluded  as  a  witness. 

In  RuBseU  v.  Dodge^  (3  OUo^  460,)  the  only  pomt  decided 
was,  that  the  alleged  invention  or  inventions  contained  in  the 
original  and  reissued  patents  lacked  novelty,  and  were,  there- 
fore, not  patentable. 
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After  a  careful  examination  of  all  the  cases  which  have 
been  cited,  I  am  of  opinion,  that,  upon  a  comparison  of  the 
origmal  and  reissued  patents,  it  cannot  be  held,  as  matter  of 
legal  construction,  that  the  reissued  patent  is  for  an  invention 
not  contained  in  the  original  patent,  and  that  the  reissued  pat- 
ent is,  therefore,  not  void  upon  that  ground.  The  decision  of 
the  Patent  OflSce  in  granting  the  reissue  covers  the  grounds  of 
fact  upon  which  the  action  of  the  Commissioner  could,  in  the 
proceedings  before  him,  have  been  contested. 

The  reissued  patent  being  valid  upon  its  face,  the  presump- 
tion is,  that  the  patentee  was  the  first  inventor  of  that  which 
the  patent  purports  to  secure.  {Seymour  v.  Oshorney  11 
Fa«.,  516;  Tuckers.  Tucker  Mcm'f'g  Co.,10  Off.  Gaz.,  464, 
CUiford,  J.)  And  this  is  not  a  mere  formal  presumption,  but, 
if  to  be  overthrown  by  parol  testimony,  must  be  overthrown 
upon  clear  and  satisfactory  proof.  A  case  of  doubt  upon  the 
evidence  is  not  enough,  for  that  leaves  the  presumption  opera- 
tive.   {Brady  v.  Atlantic  Works,  10  Off.  Gaz.,  T02.) 

The  prior  patents  adduced  by  the  defendants  to  show  an 
anticipation  of  the  plaintiffs'  invention  do  not  appear  to  me, 
in  their  principles  and  cAodes  of  operation,  to  approach  near 
enough  to  the  plaintiffs'  invention  to  require  particular  com- 
ment. No  one  of  them  shows  a  current  of  air  created  by  a 
snction  fan,  and  drawn  through  the  opening  of  the  mill  stones, 
down  the  meal  spouts,  and  into  and  along  the  enlarged  meal 
box  shown  in  the  drawings,  and  the  conveyor  shaft,  and  ac- 
companying the  meal  in  its  progress  to  the  elevators,  and, 
by  its  operation,  taking  away  the  heat  and  moisture  of  the 
meal,  which  is  the  substance  of  the  plaintiffs'  invention. 

The  rejected  application  of  Mann  for  a  patent  is  not  to  be 
considered  as  a  bar  to  the  patent  represented  by  the  plaintiffs. 
{The  Gam  Planter  Patent,  23  Wall,,  181.)  Assuming  its 
fiiniilarity  to  the  Deuchfield  device,  the  rejected  application 
does  not  make  out  that  the  thing  described  was  ever  used ; 
iior  is  such  a  description  a  patent  or  publication,  within  the 
statute. 

The  defence  of  want  of  novelty,  by  reason  of  the  alleged 
Vol.  XIV.— 20 
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prior  invention  by  one  Stryker,  does  not  appear  to  me  to  biTe 
any  serioas  basis.     The  story  which  he  tells  of  Deachfield'g 
application  to  hiin,  at  a  grocery  store,  on  a  Sunday  evening, 
February  1st,  1857,  to  contrive  some  way  of  keeping  the 
mill   (the   Uhlhom)   dry,  that,   after  a  brief    conversation, 
Denehfield  employed  him  to  come  on  the  next  day,  to  begin 
the  work,  and  that,  on  the  Monday  morning,  he  went  to  the 
mill  and  made  the  drawing  which  he  produces,  dated  and 
signed  by  him  on  that  day,  as  he  testifies,  and  then  proceeded 
with  the  work,  having,  as  his  guide,  this  working  drawing, 
which  represents  the  mill  as  having  five  run  of  stones,  wh3e, 
upon  the  overwhelming  proof,  it  never  had  but  four,  makes  a 
story  incredible  enough,  upon  the  face  of  it,  to  be  disbelieyed. 
But,  it  is  shown  to  be  necessarily  untrue,  by  the  evidence  of 
several  persons  with  whom  Deuchfield  had  previously  con- 
versed respecting  a  plan  which  he  had  devised  for  drying  the 
meal  and  thus  freeing  the  mill  from  the  injurious  e£Fect  of 
moisture,  and,  also,  by  his  consultation  with  the  owners  of  the 
mill,  and  the  final  consent  on  their  part  that  he  might  proceed 
to  put  in  the  contrivance  which  he  had  devised,  as  he  pro- 
ceeded   to    do    on    the    2d    of   F^ruary,  1857,  employing 
Stryker  for  the  purpose.     It  is  true,  that  Deuchfield  was  not 
called  as  a  witness,  but  the  proof  shows  that  he  was  a  man 
broken  in  health  and  aged  at  the  time  of  the  examination,  and^ 
as  there  was  other  independent  proof  upon  the  point,  satisfac- 
tory in  character,  the  omission  is  not  material.     It  only  calls 
for  close  scrutiny  of  the  question. 

The  other  questions  of  anticipation  rest  upon  oral  proof, 
either  of  the  time  when  certain  contrivances  were  introduced 
into  particular  mills,  or  of  the  substantial  identity  of  such  de- 
vices with  that  covered  by  Deuchfield's  invention. 

I  am  satisfied,  upon  the  most  careful  examination  which  I 
am  capable  of,  that,  in  each  case,  the  weight  of  the  oral  evi- 
dence is  with  the  patentee,  and  that,  without  the  presumption 
arising  from  the  patent,  I  should  be  constrained  to  hold,  upon 
these  questions,  with  the  plaintiffs.  But,  I  can  with  difficultj 
understand  how  it  can  be  supposed,  that,  in  any  of  the  cases 
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of  alleged  anticipation,  the  proof  for  the  defence  can  be  taken 
to  go  beyond  a  case  of  doubt ;  and,  in  such  a  case,  the  pre- 
sumption arising  from  the  patent  must  stand.  To  discuss 
these  several  questions  in  detail  can  be  of  no  public  service, 
and  I  have  not  the  time  to  devote  to  it. 

The  infringements  by  the  defendants  are  clearly  made  out 
by  the  testimony  on  the  part  of  the  defendants,  as  well  as  by 
that  of  Bignall  on  the  part  of  the  plaintiffs.  In  each  case,  the 
first  claim  of  the  reissued  patent  is  infringed  by  devices,  in  all 
material  respects,  like  those  contained  in  the  reissue,  and  em- 
bracing all  the  elements  of  that  combination.  That  the  de- 
fendants have  added  something  to  the  devices  combined  by 
the  patentee  does  not  enable  them  to  use  his  combination 
without  being  answerable. 

A  decree  in  favor  of  the  plaintiffs  must  be  made  in  the 
usual  form,  restraining  further  infringement,  establishing  the 
reissue,  and  directing  a  reference  to  a  master  to  take  an  ac- 
count and  ascertain  the  profits  made  by  the  defendants,  and 
the  damages  suffered  by  the  plaintiff,  by  reason  of  such  in- 
fringements. Either  party  has  leave  to  apply  for  further  di- 
rections, and,  upon  the  coming  in  and  confirmation  of  the 
master's  report,  for  a  final  decree. 

Oeorge  F,  ComstocJc  and  Jcrnies  A,  AUen^  for  the  plaintiffs. 

Henry  R.  Selden^  for  the  defendants. 


Isaac  Eppinger 
Henry  A.  Kiohby  and  John  J.  Bonifaoh.    In  Equity. 

The  letters  patent  granted  to  Isaac  Eppinger,  Jane  I'Tth,  1878,  for  an  "  iroproye- 

meot  in  pla^  and  banch  tobacco/'  are  valid. 
The  daim  of  sidd  patent,  namely,  "  Plug  or  bnnch  tobacco  made  as  herein  de- 
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scribed,  the  same  cooBisting  of  a  rope  or  strand,  composed  of  a  sweetened  or 
prepared  filler,  indosed  in  a  binder,  in  tnm  enveloped  in  a  wrapper,  the  ssd 
rope  being  coiled  around  a  central  core,  forming  a  continnous  part  of  t!M 
rope,  and  the  bunch  thus  made  being  subjected  to  a  pressure,  as  and  for  the 
purposes  set  forth,"  claims  a  patentable  invention. 
The  peculiarity  of  the  invention  is  in  the  form  and  shape  of  the  coil,  aod  the 
change  required  invention,  and  the  article  produced  is  a  new  and  ueefui  st 
tide  of  manufacture. 

(Before  Shipman,  J.,  Southern  District  of  New  York,  September  1  Ith,  1877.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  de- 
fendants from  the  infringement  of  letters  patent,  dated  June 
17thj  1873,  for  an  "improvement  in  plug  and  bunch  tobacca" 
The  infringement  is  admitted.  The  novelty  of  the  alleged  in- 
vention and  its  patentability  are  denied. 

Licorice,  or  some  other  moist  and  sweet  substance,  is  used 
in  the  manufacture  of  plug  or  bunch  chewing  tobacco,  in  or- 
der to  impart  moisture  and  sweetness  to  the  manufactured  ar- 
ticle.    The  preservation  of  these  two  qualities  is  greatly  de- 
sired by  the  consumer.     When  tobacco  is  thus  prepared,  there 
is  danger  that  the  moist  tobacco,  if  exposed  to  the  air,  wiD  fer- 
ment, or  will  mould  and  "  dry  rot."     It  is,  therefore,  import- 
ant to  make  the  plag  or  bunch  as  compact  as  possible,  in  order 
to  preserve  moisture  and  to  prevent  mould.     Before  the  date 
of  the  invention,  this  kind  of  chewing  tobacco  was  made  by 
enclosing  strands  of  sweetened  "  filler  "  tobacco  in  a  binder. 
The  wrapped  tobacco  was  then  spun  upon  a  wheel,  or  twirled 
or  rolled  by  hand  into  a  roll,  and,  after  being  encased  in  a 
wrapper,  was  coiled  and  packed  for  market,  or  was  subjected 
to  extreme  heat,  and  afterwards  to  pressure,  before  being 
put  up  in  packages.    Moisture  was  removed  by  this  "hot 
house  "  process,  and  thus  danger  of  fermentation  was  obviated, 
but  the  quality  of  the  tobacco  was  made  inferior.    Another 
method  of  manufacture  was  by  encasing  the  sweetened  filki* 
strands  in  an  unsweetened  binder,  and,  also,  in  a  wrapper.  The 
rope  was  then  bent  and  braided,  and  the  two  ends  of  thebniid 
were  fastened  by  a  cap  of  wrapper  tobacco.     The  braids  were 
subjected  to  sidevrise  pressure,  but  could  not  be  subjected  to 
pressure  endwise,  in  consequence  of  their  shape,  and,  there- 
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fore,  were  not  compressed  sufficiently  to  exclude  the  air,  and 
the  tobacco  was  liable  to  become  mouldy.  Each  braid  soon  be- 
came quite  dry  in  the  pocket  of  the  consumer,  and  lost  its 
flavor. 

The  patentee  gives,  in  his  specification,   the  following 
description  of  the  patented  improvement.     "  My  improved 
mode  of  manufacturing  plug  or  bunch  tobacco,  of  the  kind 
above    stated,  consists   in   forming    the    strand  of    "filler" 
tobacco,  which  is  treated  with  licorice  or  other  sweetening 
substance,  in  the  usual  manner.     I  envelope  this  filler  in  a 
**  binder,"  which  is  a  brighter  and  larger  learf,  and  around  the 
binder  I  wrap  what  is  called  a  "  bright  wrapper  leaf,"  which 
is  used  in  its  natural  condition,  without  treatment.     The  rope 
thns  fonned  is,  in  fact,  a  long  flexible  cigar,  with  a  sweetened 
filler.    It  is  dry  and  clean  on  the  exterior,  the  binder  eflfectnally 
isolating  and  separating  the  filler  from  the  exterior  wrapper. 
It  does  not  require  to  be  sweated,  and  it  can  be  shipped  and 
transported  for  long  distances  by  water  or  land  conveyance, 
without  danger  of  moulding  or  spoiling.     The  wrapper  is  of 
little  use  for  chewing  purposes.     Therefore,  in  order  to  make 
good  chewing-tobacco,  the  filler  and  binder  should  be  of  such 
proportions  to  the  wrapper,   that,  while  the  wrapper  will 
suffice  as  a  protector  and  preserver  of  the  filler,  there  will  be 
no  appreciable  loss  in  the  plug  or  bunch,  for  chewing  pur- 
poses.   In  Figure  1  is  shown  a  rope  or  strand  such  as  I  have 
described,  a  being  the  filler,  h  the  binder,  and  c  the  wrapper. 
The  rope  or  strand  thus  made  is  coiled  into  a  bunch  around  a 
central  core,  one  end  of  the  rope,  either  single  or  doubled, 
serving  for  the  core,  and  the  remainder  of  the  length  being 
coiled  around  this  coil,  as  represented  in  Fig.  2,  the  central 
core  d  and  external  coil  e  being  thus  in  one  piece,  and  con- 
stituting part  of  the  same  continuous  strand  or  rope.     The 
coil  or  bunch  thus  made  by  hand  is  not,  however,  completed, 
nor  is  it  fit  for  sale  or  use,  being  loose  and  unfinished  in 
appearance  and  condition.    The  next  step  is  to  finish  it,  which 
18  effected  in  the  polishing-pot  or  finisher — a  strong  receptacle 
of  Buitable 'Shape  and  size  to  contain  a  number  of  plugs,  pro- 
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vided  with  a  follower  forced  down  upon  the  plug  or  plugs  in 
the  pot  by  hydrostatic  pressure  or  other  snfSeiently  powerful 
agency.  The  bunches  are  first  placed  in  the  pots  on  end,  and 
the  follower  is  then  forced  down  with  great  pressure  upon 
them.  After  being  allowed  to  set  for  about  twenty  minutcB, 
the  follower  is  removed  and  the  bunches  are  taken  out  and 
replaced  in  the  pot  on  their  sides,  and  side  by  side,  and  pressed 
again  in  like  manner.  They  can  then  be  pressed  on  their 
edges,  but  this,  however,  is  optional,  and  not  absolutely  neces- 
sary, as  the  two  pressings  have  compacted  and  solidified  the 
plug  sufficiently  for  all  ordinary  purposes.  The  plug  thus  com- 
pacted is  represented  in  Fig.  3,  and  is  ready  for  packing.  In 
conclusion,  I  wish  to  state  that  I  do  not  here  broadly  claim  ping 
or  bunch  tobacco  put  up  in  coils  with  a  central  core  and  then  sub- 
jected to  pressure ;  nor  do  I  claim,  separately,  the  combination 
of  a  filler,  binder  and  wrapper."  The  claim  of  the  patent  is  for 
**  plug  or  bunch  tobacco  made  as  herein  described,  the  same 
consisting  of  a  rope  or  strand,  composed  of  a  sweetened  or 
prepared  filler,  inclosed  in  a  binder,  in  turn  enveloped  in  a 
wrapper,  the  said  rope  being  coiled  around  a  central  core, 
forming  a  continuous  part  of  the  rope,  and  the  bunch  thns 
made  being  subjected  to  a  pressure,  as  and  for  the  purposes 
set  forth." 

The  advantages  of  this  improved  or  new  article  of  manu- 
facture are  very  marked.  The  moisture  of  the  tobacco  is 
preserved.  Air  and  dampness  are  exduded  by  the  compact- 
ness into  which  the  tobacco  is  pressed.  It  can  be  shipped  to 
warm  or  damp  climates  without  liability  to  deterioration  by 
mould,  and  a  single  coil  can  be  carried  in  the  pocket  of  the 
consumer  without  becoming  dry  or  friable.  The  article  has 
had  a  very  large  sale,  and  has  commanded  a  much  higher 
price  than  the  same  quality  of  tobacco  when  put  up  in  any  other 
form.  The  price  of  the  patented  article  has  been  51  or  52 
cents  per  pound,  exclusive  of  Government  tax,  while  the 
same  qualities  of  twist  or  braid  tobacco  are  sold  at  27  cents 
per  pound,  exclusive  of  tax.  The  utility  of  the  article  is 
indicated  by  its  remarkable  success  as  an  article  of  me^ 
chandise — a  success  which  is  not  attributable  to  the  quality  of 
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the  tobacco  of  which  it  is  composed,  or  to  the  novelty  of  the 
«tyle  of  manufacture,  but  to  the  inherent  advantages  which 
it  possesses  in  the  particulars  which  have  been  mentioned. 

The  novelty  of  the  invention  was  clearly  proved.     It 
manifestly  differs  from  the  ordinary  spun  or  rolled  plug  to- 
tobaoco  in  this,  that,  in  such  tobacco,  the  filler  and  binder  are 
rolled  together,  while  in  the  patented  article  the  binder  simply 
encircles  the  filler.     "  Twist,"  or  ''  braid  "  tobacco  was  made 
in  the  same  manner  as  the  patented  article  is  made,  by  encir- 
cling the  sweetened  filler  with  two  separate  wrappings  of  un- 
sweetened tobacco,  but  twist  tobacco  is  simply  braided  and 
subjected  to  lateral  pressure.    Each  plug  is  a  flat  braid,  into 
the  interstices  of  which  air  freely  enters,  and,  having  a  com- 
paratively thin  and  flat  surface,  the  plug  cannot  be  made  com- 
pact by  endwise  pressure.    The  shape  and  the  method  of  the- 
formation  of  the  coil,  which   render  endwise  pressure  prac- 
ticable, and  which  enable  the  coil  to  be  compactly  compressed 
without  injury  to  the  strands  of  the  flUer,  constitute  the  par- 
ticulars in  which  the  patented  article  differs  from  braid  to- 
bacco. 

The^important  question  which  arises  in  the  case  is  as  to 
the  patentability  of  the  invention.  A  rope  of  strands  of 
sweetened  filler,  inclosed  in  a  binder,  which  in  turn  is  envel- 
oped in  a  wrapper,  ante-dated  the  patent,  and  is  disclaimed. 
Plug  tobacco  had  always  been  coiled  and  braided  in  various 
forms  and  had  been  subjected  to  pressure.  The  peculiarity  of 
the  invention  is  in  the  form  and  shape  of  the  coil.  Can  any 
particular  method  of  coiling,  although  both  endwise  and  side- 
wise  pressure  are  thereby  made  available  for  the  purpose  of 
excluding  air,  and  although  the  method  enables  the  consumer 
to  use  the  whole  coil  in  its  desired  state  of  moisture,  be  the 
subject  of  a  valid  patent  ?  The  argument  of  the  defendants' 
counsel  is,  that  the  combination  of  filler,  binder  and  wrapper 
is  old  and  is  disclaimed,  which  is  true ;  that  subjecting  a  coiled 
rope  of  such  tobacco  to  pressure  is  old  and  is  disclaimed, 
which  is  true ;  that  coiling  or  twisting  a  moist  rope  of  tobacco 
has  always  been  practised,  which  is,  also,  true ;  that  the  partio- 
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ular  form  of  the  coil  is  a  matter  of  fancy ;  and  that  the  fonn 
of  the  coil  cannot  involve  the  exercise  of  the  inventive  facultj. 
This  is  the  precise  question  which  is  at  issue. 

Tlie  article  of  plug  tobacco  has  been  long  in  nse,  and  has 
been  in  constant  demand.  As  it  has  been  prepared  for  mar- 
ket, it  has  been  liable  to  spoil  in  warm  and  damp  weather,  and 
to  grow  mouldy  in  any  temperature.  It  is  fair  to  presume 
that  the  ingenuity  of  tobacco  manufacturers,  and  of  tobacco- 
nists, has  been  exercised  in  an  attempt  to  find  a  remedy  for  this 
liability  to  pecuniary  loss.  The  evils  were  notorious,  but  no 
remedy  was  found  until  this  invention  was  made.  If  the  rem- 
edy consists  in  the  shape  of  the  coil,  and  if  the  particular 
twist  of  the  coil  requires  no  greater  exercise  of  the  inventive 
faculty  than  is  involved  in  liie  shape  of  a  bow  into  which  a 
ribbon  may  be  twisted,  it  is  strange  that  an  evil  which  had 
long  existed  had  not  previously  been  avoided.  Two  facts 
exist  in  this  case.  One  is,  that  an  important  improvement  has 
been  attained.  The  second  is,  that  the  improvement  is  in  a 
staple  article,  which  has  been  manufactured  in  this  country  for 
a  long  series  of  years.  Without  the  testimony  of  the  patentee 
and  the  first  manufacturer  in  regard  to  the  number  of  experi- 
ments which  were  required  before  the  invention  was  hit  upon, 
and  in  regard  to  the  difficulty  which  was  experienced  in  per- 
fecting the  manufacture,  it  is  manifest,  from  the  length  of 
time  during  which  tobacco  has  been  manufactured,  from  the 
constant  demand  for  it,  and  from  the  well-known  evils  to  be 
overcome,  that  the  inventive  faculty  must  have  been  brought 
into  exercise,  or  else  that  mechanical  skill  would  long  since 
have  avoided  any  danger  of  fermentation  or  mould.  The 
utility  of  the  patented  article  has  been  evinced  by  its  laige 
sales,  and  by  the  unanimity  with  which  rival  tobacconists  have 
commenced  its  manufacture.  The  inventor  evidently  gave 
to  the  public  an  article  which  it  wanted,  and  which  it  had  not 
previously  known.  Without  giving  to  the  general  use  of  the 
invention,  as  a  test  of  its  patentability,  any  greater  import- 
ance than  the  Supreme  Court,  in  the  case  of  Smith  v.  Good- 
year Dental  Vulcanite  Co.j  (3  Otto^  4  86,)  indicate  should  be 
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given  to  this  circumBtance,  I  am  of  opinion,  that  the  facts  in 
the  ease  fully  establish  the  conclusions,  (1,)  that,  however 
simple  the  change  in  the  method  of  manufacture  apparently 
may  have  been,  yet  it  was  a  change  which  required  invention 
for  its  accomplishment ;  and,  (2,)  that  the  improvement  result- 
ing from  the  changed  method  of  manufacture  has  been  so 
great,  that  the  article  whi<;h  is  produced  is,  within  the  mean- 
ing of  the  Patent  Acts,  a  new  and  useful  article  of  manu- 
facture. 

Let  there  be  a  decree  for  an  injunction  and  an  account. 

Benjamin  F,  Lee^  for  the  plaintiff. 
Samud  J.  Olasseyy  for  the  defendants. 


Jaoob  G.  !Neafie  Ain>  others 
Charles  A.  Cheesebrough. 

An  order  of  reference,  made  on  consent,  in  an  action  at  law,  provided  that  the 
caose  be  referred  to  H.  to  bear  and  determine  all  the  issnes  thereof,  and  that 
the  report  of  the  referee  have  the  same  effect  as  a  jnd^ent  of  the  Court,  and 
that,  on  filing  such  report  with  the  clerk  of  the  Court,  judgment  be  entered  in 
conformity  therewith,  "  the  same  as  if  the  cause  had  been  tried  before  the 
Coart"  On  the  report,  judgment  was  entered  for  the  defendant,  for  costs. 
The  plaintiff  moyed  for  a  stay  of  proceedings,  under  §  987  of  the  Revised 
Statates,  with  a  view  of  applying  to  the  Court  to  grant  a  new  trial :  Hdd, 
that  the  Court  had  no  power  to  grant  a  new  trial. 

(Before  Bbnsdiot,  J.,  Eastern  District  of  New  York,  September  11th,  187*7.) 

Benedict,  J.  This  case  comes  before  the  Court  upon  a 
motion  for  a  stay  of  proceedings,  after  judgment  entered. 
The  case,  which  is  an  action  at  law,  was  referred  by  consent, 
and  has  been  heard  and  determined  by  the  referee.  Upon  the 
referee's  report,  judgment  has  been  entered  in  favor  of  the 
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defendant,  for  $155  80,  costs.  The  plaintiffs  desire  to  applj 
to  the  Court  to  grant  a  new  trial,  and,  for  that  purpose,  now 
move  for  a  stay  of  proceedings,  under  section  987  of  the  Be- 
vised  Statutes.  The  defendant  objects  to  Hie  stay,  upon  the 
ground  that  the  Court  has  no  power  to  grant  a  new  trial  after 
judgment  entered  upon  the  report  of  a  referee,  made  upon 
£uch  a  consent  as  was  given  in  this  case. 

The  objection  of  the  defendant  appears  to  be  well  taken. 
The  consent  under  which  the  reference  was  ordered,  and  to 
which  the  order  of  reference  conforms,  provides,  that  the 
cause  be  referred  to  Henry  E.  Howland,  to  hear  and  deter- 
mine all  the  issues  thereof,  and  that  the  report  of  the  referee 
have  the  same  effect  as  a  judgment  of  the  Court.  According 
to  this  consent  and  order,  the  decision  of  the  referee,  and  not 
the  decision  of  the  judge,  is  to  determine  the  judgment  to  be 
entered.  That  such  a  reference  may  be  made  has  been  ex- 
pressly decided  by  the  Supreme  Cdurt,  {Seekers  v.  FowUtj  8 
WaU.^  123;)  but  I  find  no  authority  to  grant  a  new  trial, 
after  judgment  has  been  duly  entered  upon  the  report  of  a 
referee  authorized  to  hear  and  determine  die  cause. 

It  is  supposed  by  the  counsel  for  the  plaintiffs,  that  section 
987  of  the  Revised  Statutes  confers  upon  the  Court  the  power 
to  grant  a  new  trial  after  judgment,  in  all  cases  when  the  trial 
is  by  the  Court,  and  he  contends,  that,  inasmuch  as,  in  this 
case,  the  consent  and  order  of  reference  provide,  that,  on 
filing  the  report  of  the  referee  with  the  clerk  of  the  Coorti 
judgment  shall  be  entered  in  conformity  therewith, "  the  same 
as  if  the  cause  had  been  tried  before  the  Court,'^  therefore, 
the  power  to  grant  a  new  trial  after  judgment  exists  here,  hj 
virtue  of  section  987.  But,  this  provision  in  the  consent  and 
order  merely  relates  to  the  action  of  the  clerk  in  entering 
judgment  as  of  course,  upon  the  referee's  report,  without  ap- 
plication to  the  Court.  It  does  not  change  the  character  of 
the  proceeding,  nor  make  the  trial  other  than  a  trial  before  a 
referee  instead  of  the  Court.  It  cannot  have  the  effect  to 
bring  the  case  within  the  scope  of  section  987,  for,  plainly, 
there  has  been  neither  a  verdict  nor  a  finding  of  the  Court 
upon  the  facts. 
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My  conclnsion  being  that  the  Court  has  no  power  to  grant 
a  new  trial,  it  follows  that  the  stay  aslced  for  cannot  be 
granted. 

Augustus  C.  JFrcmsioUj  for  the  plaintiflEs. 

Frank  E.  BlacJcwdl^  for  the  defendant. 


The  Goulds  Manufaotubinq  Company 
John  P.  Cowing  and  others.    In  EQumr. 

In  <hfM»  M'fg  Co,  t.  Cmoing,  (12  Blatehf.  C.  O.  /?.,  248,)  it  was  held,  that 
the  luTention  covered  by  the  plaintifiTB  patent  was  of  an  improyement  in  a 
pump,  and  that,  as  the  plaintijf  had  failed  to  show  the  profits  or  damages 
srising  to  the  defendants  from  the  nse  of  such  improrement,  it  was  entitled  to 
only  nominal  damages.  On  farther  eyidence  being  given,  showing  tliat,  after 
the  plaintiff's  pnmp  had  been  introduced  into  certain  oil  regions,  other  pumps 
could  not  be  sold  in  those  regions :  Hdd,  that  such  further  evidence  did  not 
show  that  the  plaintiff  was  entitled  to  other  than  nominal  damages. 

(Before  Johnson,  J.,  Northern  District  of  New  York,  September  I4th,  1877.) 

Johnson,  J.  This  ease  comes  up  on  exceptions,  taken  by 
the  defendants,  to  the  report  of  the  master  under  the  inter- 
locutory decree,  directing  an  account  upon  the  infringement 
of  the  plaintifiPs  patent.  This  decree  was  made  in  March, 
1874,  Judge  Woodruff  presiding.  Under  it  an  account  was 
taken  before  Mr.  Ppmeroy,  acting  as  master.  Upon  his  re- 
port exceptions  were  taken  by  the  defendants,  which  were 
heard  before  Mr.  Justice  Hunt.  The  learned  judge  allowed 
the  exceptions,  and,  in  the  first  instance,  ordered  that  the 
plaintiff  was  entitled  only  to  nominal  damages,  but  subse- 
qnently  allowed  the  plaintiff  a  further  opportunity  to  produce 
evidence.    Upon  the  decision  of  the  case,  an  elaborate  opinion 


316  NORTHERN  DISTRICT  OF  NEW  YORK, 

The  Goulds  Mannfactaring  Company  v.  Cowing. 

was  delivered,  which  is  to  be  found  in  12  Blatchf.  C.  C,  B^ 
243.  It  was  held,  that  the  invention  was  one  only  of  an  im- 
provement in  the  pnmp,  and  not  of  the  entire  pump;  that 
numerous  parts  of  the  pump  were  in  general  use  prior  to  the 
patent,  and  were  not  claimed  therein,  and  were  free  to  be 
used  by  the  defendants ;  that  the  patented  inventioD  daimed 
was  a  special  construction  of  a  side  chamber,  whereby  the  same 
was  adapted  to  use  with  the  valve  casings  bolted  on  the  out- 
side ;  and  that  the  damages  could  not  exceed  the  profits  upon 
such  improvement.  It  was  further  held,  that,  as  the  plaintiff 
failed  to  show  the  profits  or  damages  arising  from  the  use  of 
the  improvement,  the  master  should  have  decided  that  nom- 
inal damages  only  could  be  recovered.  This  decision  furnishes 
the  law  of  this  Circuit  upon  the  questions  involved,  and,  in 
an  especial  sense,  it  furnishes  the  law  of  this  case,  which  no 
judge  has  a  right  to  review  or  modify,  except  upon  appeal 
Being  convinced  of  its  correctness,  I  have  as  little  incliuatioD, 
as  I  have  right,  to  depart  from  it.  Upon  the  further  reference, 
the  report  upon  which  is  now  before  the  Court,  on  exceptions 
taken  by  the  defendants,  the  clerk  of  this  Court,  acting  as  mat- 
ter, has  made  substantially  the  same  report  as  was  made  by  the 
first  master,  founding  his  decision  upon  proof  that,  after  the 
plaintifiPs  pump  had  been  introduced  into  certain  oil  regions, 
other  pumps  could  not  be  sold  in  those  regions.  This  is  relied 
upon  as  taking  from  the  former  decision  all  its  force,  and  ab- 
solving the  party  from  the  necessity  of  giving  proof,  aa  that 
decision  holds,  of  the  profits  or  damages  arising  from  the  use 
of  the  improvement.  The  force  of  the  former  decision  can- 
not thus  be  avoided.  The  fact  newly  introduced  has  no  bear- 
ing upon  the  question,  but  leaves  the  rule  announced  in  the 
former  decision  of  Mr.  Justice  Hunt,  uncomplied  with  The 
attempt  to  get  rid  of  that  decision  in  this  way  must  necessarily 
fail.  To  a  Court  which  has  decided  that  evidence  of  a  partic- 
ular fact  is  necessary,  it  is  no  answer  to  say  that  it  cannot  be 
given.  The  consequence  of  that  state  of  things  is,  that  the 
party  on  whom  the  burthen  rests  must  fail.  This  is  the  situa- 
tion of  the  plaintiff  in  the    case  before  the  Court.    It  has 
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not  given  the  evidence  which  the  Conrt  has  held  it  must 
give,  to  entitle  it  to  more  than  nominal  damages.  This  must 
be  attributed  to  the  impossibility  of  proving  any  damages 
within  the  rale  laid  down  by  the  Court.  The  exceptions  must 
be  allowed,  and  the  report  reduced  to  nominal  damages,  and 
there  must  be  a  final  decree  on  that  basis.  If  the  views  of  the 
plaintiff  are  to  prevail,  the  only  remedy  is  in  the  Supreme 
Court,  upon  appeal.  To  the  decision  of  Mr.  Justice  Hunt 
heretofore  made  in  this  cause,  is  now  to  be  added  the  decision 
of  the  same  learned  judge,  made  in  this  Court,  in  Black  v. 
Mun^on^  {anie^  p.  265,)  in  which  the  same  doctrine  laid  down 
by  him  in  this  case  is  reaffirmed,  and  applied  to  the  circum- 
stances of  Black  V.  Munson.  Let  there  be  a  decree  for  the 
plaintiff,  with  nominal  damages  only. 

e7.  B.  Perkins,  for  the  plaintiff. 

Mieha  Foote,  for  the  defendants. 


Francis  O.  Boyd  and  another,  Claimants  of  50  Babbbls 
OF  Cologne  Spietis,  Plaintiffs  in  Ebbob 

Thb  Untibd  States,  Defendants  in  Ebbor. 

The  term  "distilled  spirits/'  as  used  in  §§  3289  and  3299  of  the  Revised  Stai> 
ntes,  includes  all  spirits  which  have  been  distilled,  whether  they  have  been 
stibseqaently  rectified  or  not. 

The  fiict  that  a  person  has,  in  good  faith,  made  advances  upon  distilled  spirits, 
ii  no  defence  to  an  action  for  their  forfeiture  under  those  sections. 

(Before  Johnbok,  J.,  Southern  District  of  New  York,  September  16th,  \%*l*l.) 

Johnson,  J.  The  principal  question  in  this  case  arises 
upon  the  exceptions  to  the  charge  of  the  judge  at  the  trial, 
declaring  the  construction  and  meaning  of  two  sections  of  the 
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Kevised  Statutes,  numbered  3289  and  3299.  The  former 
readfi  as  follows :  ^^  All  distilled  spirits  found  in  any  cask  or 
.package  containing  five  gallons  or  more,  without  having  there- 
on each  mark  or  stamp  required  therefor  by  law,  shall  be  for- 
feited to  the  United  States."  The  latter  is  in  these  words: 
^^  All  distilled  spirits  found  elsewhere  than  in  a  distillery  or 
distillery  warehouse,  not  having  been  removed  therefrom  ac- 
cording to  law,  shall  be  forfeited  to  the  United  States."  The 
Judge  ruled,  that  "  distilled  spirits,"  under  each  of  these  sec- 
tions, meant  and  included  all  spirits  which  had  been  distilled, 
whether  subsequently  rectified  or  not ;  and  to  this  the  d^m- 
ants  excepted.  The  case  was  then  submitted  to  the  jury,  who 
found  for  the  United  States.  It  is  to  be  assumed  tiiat  the 
charge  was,  in  all  other  respects,  correct,  since  its  substance  is 
not  stated,  and  the  only  exception  to  the  charge  is  that  already 
set  forth.  Obviously,  distilled  spirits  do  not  lose  that  charac- 
ter by  undergoing  a  subsequent  process  of  rectification,  either 
in  the  ordinary  form  of  the  words,  or  under  the  meaning  of 
the  term,  as  employed  in  section  3248  of  the  Revised  Statutes, 
where  distilled  spirits  are  described  or  defined.  But,  never- 
theless, if  the  context  made  it  dear  that  the  term  was  used  in 
a  restricted  sense,  and  in  contrast  with  the  term  ^'  rectified 
spirits,"  it  would  be  the  duty  of  the  Court  to  carry  out  the 
legislative  will.  In  several  of  the  sections  of  the  chapter  in 
question,  (chapter  4  of  title  35,)  the  term  is  unquestionablj 
used  in  the  general  sense,  embracing  all  sorts  of  distilled 
spirits.  For  instance,  in  section  3312 :  '^  All  stamps  required 
for  distilled  spirits  shall  be  engraved,  in  their  several  kinds,  in 
book  form,  and  shall  be  issued  by  the  Commissioner  of  In- 
ternal Revenue  to  any  collector,  upon  his  requisition."  Each 
stamp  is  to  have  an  engraved  stub,  and  a  number  thereon,  cor- 
responding to  that  on  the  stamp.  The  stub  is  not  to  be  re- 
moved from  the  book,  and  upon  it  memoranda  are  to  be  made, 
so  as  to  preserve  a  perfect  record  of  the  corresponding  stamp- 
These  provisions  are  general,  and  relate  to  every  sort  of  stamp 
for  distilled  spirits,  rectified  or  not.  So,  in  section  3316^ 
which  relates  to  the  afiixing  or  cancelling  any  stamp  relating 
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to  distilled  spirits,  provided  for  by  law,  and  to  the  affixing,  or 
permitting  to  be  affixed,  any  such  stamp  to  any  cask  or  package 
of  spirits,  of  which  the  whole,  or  any  part,  has  been  distilled, 
rectified,  compounded,  removed  or  sold,  in  violation  of  law,  it 
is  obvioos,  that  the  term  '*  distilled  spirits  "  covers  them  in  all 
states,  rectified,  compounded,  or  only  in  their  first  condition* 
In  section  3327,  regulating  the  time  of  day  for  the  removal  of 
distilled  spirits,  they  are  forbidden  to  be  removed  from  the 
building  in  which  the  same  may  have  been  distilled,  redistilled, 
rectified,  compounded,  manufactured  or  stored,  which  plainly 
includes  every  kind  of  spirits  which  have  once  been  distiUed, 
no  matter  what  other  operation  they  may  have  been  subjected 
to.    In  section  3323,  it  is  provided,  that  all  distilled  spirits 
drawn  from  one  and  put  in  another  package,  shall  be  regauged  ; 
and  that  the  new  package  shall  be  marked  or  branded  with  the 
]$articular  name  of  such  spirits,  as  known  to  the  trade,  and 
with  the  name  and  place  of.  business  of  the  dealer  or  rectifier, 
as  the  case  may  be,  and,  except  where  such  spirits  have  been 
rectified  or  compounded,  with  the  name  of  the  distiller,  &c.,. 
and,  where  they  have  been  rectified,  with  the  name  of  the  rec- 
tifier, &c.    Various  other  instances  might  be  referred  to,  but 
I  think  these  are  sufficient  to  establish  the  position,  that,  in 
this  chapter,  the  term  '^distilleii  spirits"  includes  that  sub- 
stance  in  each  of  its  forms,  and  includes  as  well  rectified  a& 
non-rectified  spirits,  unless,  in  the  particular  provision  of  the 
law,  some  repugnancy  appears  from  attributing  this  sense  to 
the  words.    Nothing  of  that  sort  appears  in  either  of  these 
sections.   In  section  3289,  the  marks  and  stamps  required  there- 
for by  law,  are  either  those  required  before  rectification,  or 
those  peculiar  to  rectified  spirits,  according  to  the  fact.     But, 
the  command  of  the  section  is  not  complied  with  when  it  ap- 
pears that  the  marks  and  stamps  have  been  fraudulently  and 
unlawfully  applied,  contrary  to  the  provisions  of  the  statute ; 
as,  for  instance,  if  it  appears  that  a  package  bears  rectification 
stamps  unlawfully  issued  in  blank,  and  not  filled  up  by  the 
proper  officer,  or,  if  the  package  appears  under  such  stamps, 
when,  in  fact,  it  has  not  borne  those  stamps  appropriate  to  it 
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before  rectification.  These  remarks  are,  perhaps,  not  neces- 
sarj  to  the  decision  of  this  cause,  the  point  raised  upon  the 
charge  relating  only  to  the  question  whether  distilled  spirits 
include  rectified  spirits.  The  other  section  applies  to  rectified 
spirits  as  well  as  other  distilled  spirits,  though  the  proof  of  th«r 
identity,  and  that  they  have  not  been  removed  according  to 
law,  may  be  difScult,  even  with  the  aid  of  the  presmnptian 
created  by  section  3334.  (United  States  v.  508  BarrelSjh 
Blatchf.  C.  C.  B.,  407 ;  United  States  v.  6  Barrels,  Id., 
542.) 

The  only  other  question  which  I  deem  it  necessary  to 
advert  to,  is  that  urged  by  the  claimants,  that  they  were  bona 
fide  purchasers,  having  made  advances  in  good  faith  upon  the 
spirits  in  question.  The  case  of  HendersoiJ^s  Sjnrits,  (U 
Wallace^  44,)  seems  to  me  to  establish  that  no  question  of  boM 
fide  enters  into  the  case.  The  forfeiture  declared  by  the  Act 
of  Congress  cannot  be  thus  defeated.  It  is  absolute ;  and  it 
does  not  lie  with  the  Court  to  modify  the  severity  of  the 
statute,  by  its  ideas  of  what  would  be  just  to  the  party  suffer- 
ing loss  in  the  particular  case.  The  case  of  United  Statet 
v.  100  Barrels^  (23  Int.  Bev.  Becard^  10,)  decided  in  the 
Maryland  District,  both  in  the  District  and  Circuit  Courts, 
does  not,  as  I  understand  it,  upon  a  view  of  the  plea  demurred 
to,  involve  anything  more  than  the  construction  of  the  statute 
under  which  the  forfeiture  was  incurred.  That  statute  ex- 
tended the  forfeiture  happening  upon  a  certain  fact,  to  all 
spirits  received  by  the  party  guilty  of  that  fact.  The  ple» 
was,  that,  at  the  time  of  the  seizure,  the  property  was  owned 
by  the  claimant,  and  not  by  the  person  charged  with  com- 
mitting the  fact  creating  the  forfeiture.  This  plea  was 
sustained  upon  demurrer,  and  the  decision  only  determined 
that  ownership  at  the  time*of  the  seizure,  by  the  guilty  p«ity» 
was  necessary  to  bring  the  property  within  the  operation  of 
the  clause  of  forfeiture. 

The  other  .questions  do  not  seem  to  me  to  need  any  spedal 
notice,  and  the  decisions  on  them  were,  in  my  opinion,  correct 
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The  jadgment  muBt  be  affirmed,  with  costs. 

George  W.  CoUeriUj  for  the  plaintiffs  in  error. 

« 

Roger  M.  Sherman^  {Assistant  District  Attorney^  for 
the  defendants  in  error. 


The  IlNrrED  States,  Plaintiffs  in  Erbob 

vs. 

Alois  Feigelstock,  Claimant  of  50  Babbels  of  Distilled 

SpiBrrB,  Defendant  in  Ebbob. 

Under  §  8242,  of  the  Berieed  Statates,  a  person  does  not  carry  on  the  bnsiness 
of  a  wholesale  liquor  dealer  without  haying  paid  the  special  tax  as  required 
by  law,  who,  without  haying  paid  such  special  tax,  sells,  in  quantities  of  not 
less  than  fiye  wine  gallons  at  one  time,  a  single  lot  of  spirits  which  he  has 
taken  for  a  debt. 

Under  that  clause  of  §  8281  of  the  Reyised  Statutes  which  proyides  for  the 
forfeiture  of  distilled  spirits,  the  forfeiture  does  not  operate  when  the  statute 
is  yiolated,  but  only  at  the  time  of  the  seizure  of  the  spirits  or  wmes. 

{Before  Jomisoir,  J.,  Southern  District  of  New  York,  September  16th,  1877.) 

Johnson,  J.  This  case  comes  here  upon  a  writ  of  error  to 
the  District  Court,  to  review  its  judgment,  in  an  information 
of  forfeiture,  given  upon  the  verdict  of  a  jury  against  the 
plaintiffs,  by  direction  of  the  judge,  at  the  trial.  A  bill  of  ex- 
ceptions, taken  by  the  United  States,  presents  the  questions  on 
which  a  reversal  is  asked.  The  first  arises  upon  the  facts,  that 
one  Kingston  was  a  creditor  of  the  Binghams,  who  were  dis- 
tillers ^  Patoka,  Indiana,  for  goods  sold,  and  for  services 
rendered,  and  for  money  lent  by  him  to  them;  that  the 
spirits  seized  were,  on  the  10th  day  of  May,  1875,  sold  and 
transferred  by  the  Binghams  to  Kingston,  on  account  of  that 
indebtedness ;  that  Kingston  assumed  control  of  the  spirits. 
Vol.  XIV.-.21 
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and  procured  them  to  be  shipped  from  Patoka  to  the  city  of 
New  York,  and  authorized  Feigelstock,  a  wholesale  liquor 
dealer,  and  the  claimant,  to  sell  the  same  on  account  of  Kings- 
ton, in  tjuan titles  of  not  less  than  five  wine  gallons  at  one  time ; 
and  that  Kingston  did  not  pay  the  special  tax  payable,  b?  the 
laws  of  the  United  States,  by  a  wholesale  liquor  dealer.  Upon 
these  facts,  it  is  claimed  by  the  United  States  that  the  spirits 
seized  were  forfeited,  under  section  3242  of  the  Bevised  Stat- 
utes.   But,  the  forfeitures  created  under  that  section  are  de- 
nounced against  every  person  who  carries  on  the  business  of  a 
wholesale  liquor  dealer  without  having  paid  the  special  tax  as 
required  by  law.     This  provision  is  f oimd  in  chapter  3,  of  title 
35,  entitled  ^'  special  taxes."     Section  3232,  whicli  begins  the 
chapter,  enacts,  that  no  person  shall  be  engaged  in,  or  canyon, 
any  trade  or  business  thereinafter  mentioned,  until  he  has  paid 
a  special  tax  therefor,  in  the  manner  thereinafter  provided. 
Section  3244  provides,  that  ^'  special  taxes  are  imposed  as  fol- 
lows: JFourth.  Wholesale  liquor  dealers  shall  pay  one  hnn- 
dred  dollars.  Every  person  who  sells,  or  offers  for  sale,  foreign 
or  domestic  distilled  spirits,  or  wines,  in  quantities  of  not  leas 
than  five  gallons  at  the  same  time,  shall  be  regarded  as  a  whole- 
sale liquor  dealer."     Taking  the  language  of  these  sections  to- 
gether, it  a  plain,  that  those  persons  only  are  included  who 
engage  in,  or  carry  on,  a  trade  or  business  of  liquor  dealing, 
and  that  it  does  not  apply  to  the  case  of  an  isolated  sale.  Even 
the  definition  of  a  wholesale  liquor  dealer,  taken  by  itself,  im- 
plies more  than  a  single  transaction — a  trade  or  business  of 
selling,  as  expressed  in  the  other  sections  referred  to.    The 
case  states  a  single  transaction,  in  respect  to  a  lot  of  spirits 
taken  for  debt,  and  that  affords  no  ground  to  infer  that  this 
was  in  prosecution  of  any  trade  or  business  requiring  the  pay- 
ment of  a  license  under  the  statute. 

No  other  question  is  presented  which  seems  to  me»to  need 
consideration,  except  that  which  arises  upon  section  3281. 
The  Binghams  carried  on  business,  as  distillers,  with  intent 
to  defraud  the  United  States  of  the  tax  on  the  spirits  distilled 
by  them,  or  of  some  part  thereof,  and,  at  that  time,  were 


SEPTEMBER,  18Y7.  328 


The  United  States  v.  Feigelstock. 


owners  of  the  spirits  seized,  as  to  which  no  fraud  or  illegality 
appears.  Before  the  seizure  the  spirits  had  been  sold  to 
Kingston  for  an  existing  debt,  and  Feigelstock  had  made  an 
adyance  upon  them,  in  good  faith,  and  they  had  been  removed, 
under  Kingston's  direction,  from  Indiana  to  New  York,  to 
be  sold  by  Feigelstock  on  Kingston's  account.  The  forfeiture 
denounced  by  the  section  in  question  is,  that  "  all  distilled 
spirits  or  wines,  *  *  *  owned  by  such  person,  wherever 
found,"  shall  be  forfeited  to  the  United  States.  The  question 
is,  whether  the  forfeiture  operates  at  the  time  when  the 
statute  is  violated,  as  the  plaintiffs  contend,  or  at  time  of  the 
seizure,  as  the  claimant  insists. 

This  question  has  been  decided  adversely  to  the  United 
States  by  the  District  Court  for  the  Southern  District  of 
New  York,  in  the  case  now  under  review.  A  similar  decision 
was  made  by  the  District  Court  of  Maryland,  in  April,  1876, 
in  United  States  v.  100  Barrels^  and,  upon  writ  of  error  to 
the  Circuit  Court  of  the  United  States  for  that  District,  the 
judgment  was  affirmed,  (28  Int  Rev.  Record^  10,)  the  Circuit 
Judge  presiding.  Under  these  circumstances,  1  think  it 
suitable  to  follow  those  decisions  without  question  ;  and  I  do  so 
the  more  readily,  because  it  leaves  the  case  in  a  condition  in 
which  it  may,  if  such  is  the  pleasure  of  the  United  States, 
be  reviewed  with  the  least  delay. 
Let  the  judgment  be  affirmed. 

Roger  M.  Sherman^  {Ashistomt  Dietrict  Attorney y)  for  the 
plaintiffs  in  error. 

Waldemar  J.  Tueka,  for  the  defendant  in  error. 
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Francisco  J.  Montejo  and  others 
Thomas  J.  Owen  and  others. 

M.  brought  an  action  at  law,  in  this  Court,  on  a  judgment  reooTered  by  him 
against  O.,  in  another  Court.  O.,  by  answer,  set  up  a  yariety  of  mattan 
which  were  not  defences  at  common  law  against  the  judgment,  but  wbid 
were  claimed  to  give  O.  an  equitable  right  to  prevent  the  eoforcemait  of  thi 
judgment.  On  demurrer  to  the  answer :  Held,  that  the  demurrer  moit  be 
sustained. 

Section  914  of  the  Revised  Statutes  of  the  United  States  does  not  antboris 
such  an  answer  to  be  put  in,  in  an  action  at  law. 

(Before  Johnson,  J.,  Southern  District  of  New  York,  September  15th,  1877.) 

Johnson,  J.  This  case  comes  np  on  a  demniTer  bj  tbe 
plaintiffs  to  the  answer  of  the  defendants.  The  action  ifi  upon 
a  judgment  rendered  by  the  Circuit  Coort  of  the  United  States 
for  the  District  of  Louisiana,  in  favor  of  the  present  plaintifiB 
against  the  present  defendants.  The  answer  sets  up  a  varietj 
of  matters  which  are  not  defences  at  common  law  against  the 
judgment,  but  which  are  claimed  to  give  the  defendantB  an 
equitable  right  to  prevent  the  enforcement  of  the  judgment 
These  matters  the  defendants  insist  are  available  to  them  tf 
a  defence  in  this  suit,  by  force  of  section  914  of  the  EeriBed 
Statutes  of  the  United  States.  That  section  prescribes,  that, 
'^  the  practice,  pleadings,  and  forms  and  modes  of  proceeding, 
in  civil  causes,  other  than  equity  and  admiralty  causes,  in  the 
Circuit  and  District  Courts,  shall  conform,  as  near  aa  maj  be, 
to  the  practice,  pleadings,  and  forms  and  modes  of  proceeding 
existing  at  the  time,  in  like  causes,  in  the  Courts  of  record  of 
the  State  within  which  such  Circuit  or  District  Courts  are  held, 
any  rule  of  Court  to  the  contrary  notwithstanding." 

It  must  be  assumed,  that,  in  a  suit  upon  a  judgment,  brought 
in  a  Court  of  the  State  of  New  York,  the  defence  set  up  in 
the  answer  in  this  suit  would  be  available  by  way  of  answer, 
if  sufficient  in  substance  to  entitle  the  party  to  relief  against 
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the  jadgment.     Such  is  the  known  and  established  law  of  pro- 
cedure in  the  State  of  New  York,  introduced  by  sections  69, 
150  and  167  of  its  Code  of  Procedure.    The  first  of  these 
abolishes  the  distinction  between  actions  at  law  and  suits  in 
equify,  and  the  forms  of  all  such  actions  and  suits  theretofore 
existing,  and  declares,  that  thereafter  there  shall  be,  in  that 
State,  but  one  form  of  action.     The  next  section  cited  enacts, 
that  the  defendant  may  set  forth,  by  answer,  as  many  defences 
and  counter-claims  as  he  may  have,  whether  they  be  such  as 
had  been  theretofore  legal  or  equitable,  or  both.    The  last  sec- 
tion named  enacts,  that  the  plaintiff  may  unite  in  the  same 
complaint  several  causes  of  action,  whether  they  be  such  as 
had  been  theretofore  denominated  legal  or  equitable,  or  both, 
under  certain  specified  conditions.    These  sections  of  the  Code 
deal  with  claims  legal  and  equitable,  and  defences  legal  and 
equitable,  set  up  by  answer,  and  counter-claims  of  both  char^ 
acters.     In  pursuance  of  the  policy  thus  indicated,  section  274 
of  such  Code  provides,  that  judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants,  and  it  may  determine  the 
ultimate  rights  of  the  parties  as  between  themselves,  and  it 
may  grant  to  the  defendant  any  affirmative  relief  to  which  he 
may  be  entitled.     It  is,  of  course,  obvious,  that  this  system, 
while  it  undertakes  to  provide  for  the  means  of  administering 
indiscriminately  legal  and  equitable  remedies,  in  substance, 
founded  upon  legal  and  equitable  rights,  completely  ignores 
dl  the  former  schemes  of  procedure  founded  on  the  recogni- 
tion of  their  differences.    Now,  from  the  purview  of  section 
dl4  of  the  United  States  Revised  Statutes,  which  is  already 
Bet  forth,  equity  and  admiralty  causes  are  completely  excluded, 
in  terms.    That  section .  does  not  relate  to  them,  except  to 
effect  such  exclusion.     The  jurisprudence  of  the  United  States 
lias  recognized  this  dictinction  in  numerous  cases,  as  one  of 
substance,  as  well  as  of  form  and  procedure.    {Rdbmaon  v. 
Campbell^  3  Wheaton^  212 ;  Bermett  v.  Butterworthy  11  How.^ 
669 ;  MoFauL  v.  Ramsey^  20  How.^  523 ;  Jones  v.  McMasterSy 
20  How.,  8,  22 ;  Fenn  v.  Holme,  21  How.,  481 ;  Thompson  v. 
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Railroad  Co,^  6  WaUace^  134.)  In  the  last  case  cited,  Mr. 
Justice  Davis  says,  giving  the  opinion  of  the  Court :  ^  The 
Constitution  of  the  IJnited  States  and  the  Acts  of  CongieBs 
recognize  and  establish  the  distinction  between  law  and  eqaitj. 
The  remedies  in  the  Courts  of  the  United  States  are,  at  oom- 
mon  law  or  in  equity,  not  according  to  the  practice  of  State 
Courts,  but  according  to  the  principles  of  common  law  and 
equity,  as  distinguished  and  defined  in  that  country  from  which 
we  derive  our  knowledge  of  these  principles.  And,  although 
the  forms  of  proceedings  and  practice  in  the  State  Courts 
shall  have  been  adopted  in  the  Circuit  Courts  of  the  United 
States,  yet  the  adoption  of  the  State  practice  must  not  be 
understood  as  confounding  the  principles  of  law  aud  equity, 
nor  as  authorizing  legal  and  equitable  claims  to  be  blended  to- 
gether in  one  suit."  In  the  case  of  Bennett  v.  ButterworiK 
(above  cited,)  Chief  Justice  Taney  said :  *^  The  Constitution  of 
the  United  States,  in  creating  and  defining  the  judicial  power 
of  the  General  Government,  establishes  this  distinction  be- 
tween law  and  equity ;  and  a  party  who  claims  a  legal  title 
must  proceed  at  law,  and  may,  undoubtedly,  proceed  according 
to  the  forms  of  practice,  in  such  cases,  in  the  State  Court. 
But,  if  the  claim  is  an  equitable  one,  he  must  proceed  accord- 
ing to  the  rules  which  this  Court  has  prescribed,  regulating 
proceedings  in  equity  in  the  Courts  of  the  United  States." 

That  these  discriminations  between  legal  and  equitable 
rights  and  suits  are  substantial,  in  the  jurisprudence  of  the 
United  States,  is  further  apparent  from  provisions  of  the 
statute  law,  as  well  as  from  the  decisions  of  the  Conrts. 
Under  section  721  of  the  Eevised  Statutes,  the  laws  of  the 
several  States,  with  certain  exceptions,  must  be  r^arded  aa 
rules  of  decision  in  trials  at  common  Jaw,  in  the  Courts  of  the 
United  States,  in  cases  where  they  apply ;  while,  on  the  other 
hand,  the  law  of  equity,  in  the  Courts  of  the  United  States, 
is  one  and  the  same  in  every  State,  not  dependent  upon  local 
law.  "  Wherever  a  case  in  equity  may  arise  and  be  deter- 
mined, under  the  judicial  power  of  the  United  States,  the 
same  principles  of  equity  must  be  applied  to  it,  and  it  is  for 
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the  Courts  of  the  United  States,  and  for  the  Supreme  Court, 
in  the  last  resort,  to  decide  what  those  principles  are,  and  to 
apply  such  of  them  to  each  particular  case,  as  they  may  find 
justly  applicable  thereto."  {N'evea  v.  ScoUy  13  How.^  268.) 
Nor  are  the  statutes  silent  as  to  the  forms  and  modes  of  pro- 
cedure in  suits  in  equity.  Section  913  of  the  Be^ised  Stat- 
utes declares,  that  they  shall  be  according  to  the  principles, 
rules  and  usages  which  belong  to  Courts  of  equity,  except  as 
modified  by  statute,  or  rules  made  in  pursuance  of  statute,  or 
by  the  Supreme  Court.  That  Court  has,  accordingly,  pre- 
scribed  a  body  of  rules  regulating,  very  largely  and  compre- 
hensively, the  practice  in  equity. 

It  is  claimed,  that,  inasmuch  as  the  present  action  is  one 
to  enforce  a  judgment,  and,  therefore,  not  an  equity  cause, 
the  procedure  is  to  be  conformed  to  that  of  the  State  Courts, 
upon  such  a  cause  of  action  ;  and  that,  as  those  Courts  allow 
an  equitable  right  to  set  aside  or  restrain  the  execution  of  such 
a  judgment,  by  way  of  answer,  the  Courts  of  the  United 
States  must  conform  to  that  rule.   But,  this  is  a  mere  confusion 
of  names.    This  so-called  defence  is  an  affirmative  equitable 
right  to  the  relief  asked.    It,  under  the  cases  and  statutes 
^ted,  is  to  be  administered  under  the  equitable  principles, 
and  according  to  the  equitable  procedure,%of  the  Courts  of  the 
United  States.    In  that  respect,  the  procedure  cannot  be  con- 
formed to  the  State  practice  without  overthrowing  the  whole 
scheme  for  the  administration  of  equity  in  the  Courts  of  the 
United  States.    The  action  is  at  common  law.     The  defence 
is,  substantially,  an  action  in  equity,  and  it  cannot,  because  it 
assumes  the  guise  of  an  answer  or  defence  under  the  State 
law,  escape  from  the  control  of  the  laws  of  the  United  States 
^  to  the  modes  of  enforcing  equitable  rights. 

The  demurrer  must  be  sustained,  and  judgment  given  for 
the  plaintiffs,  with  leave  to  the  defendants  to  amend,  on  pay- 
ment of  costs,  within  twenty  days. 

OranviUe  P,  Hawea^  for  the  plaintife. 


Frederic  R.  Coudert^  for  the  defendants. 
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Jacob  B.  Howard  and  otheks,  Plaintiffs  in  esbob 

vs. 

John  Cbohpton  and  others,  Assignees  in  Bankbuftct  of 
A.  MiLLEB  &  Co.,  Defendants  in  error. 

H.,  who  was  a  debtor  to  a  bankrupt  at  the  time  of  the  commencemeDt  ol  tbe 
proceedings  in  bankruptcy,  thereafter  and  before  the  adjudication  of  bsok- 
raptcy  paid  the  debt  to  the  bankrupt,  without  any  actual  notice  or  knowledge 
of  the  pendency  of  the  bankruptcy  proceedings,  and  in  the  usnsl  ooorw  of 
business,  but  the  money  thus  paid  did  not  come  to  the  hands  of  the  asBgDM 
in  bankruptcy.  The  assignee  brought  suit  against  H.  to  recover  the  debt: 
Sidd,  that  the  suit  could  be  maintained. 

Whether  the  District  Court  can  try  an  action  at  law  otherwise  than  by  a  jury, 
suggested. 

(Before  Johnson,  J.,  Northern  District  of  New  York,  September  24th,  1877.) 

Johnson,  J.  This  is  a  writ  of  error  to  the  District  Court. 
The  important  question  presented  by  counsel,  upon  the  aiga- 
ment,  is,  whether  the  assignees  of  the  bankrupts  can  maintain  an 
action  against  persons  who  were  debtors  of  the  bankrupts  at  the 
time  of  the  commencement  of  the  bankruptcy  proceedings,  to 
recover  the  amount  of  such  debt,  notwithstanding  the  facts, 
that,  before  the  adjudication  of  bankruptcy  was  made,  but  af- 
ter the  commencement  of  the  proceedings,  the  debtors  paid  to 
the  bankrupts  the  full  amount  of  their  debt,  without  any  ac- 
tual notice  or  knowledge  of  the  pendency  of  the  bankmpt(7 
proceedings,  and  in  the  usual  course  of  business,  the  money 
thus  paid  not  having  come  to  the  hands  of  the  assignees.  It 
was  determined,  in  the  District  Court,  that  the  action  could 
be  maintained. 

But  for  the  fact  of  payment,  there  could,  of  course,  be  no 
question  of  the  right  of  the  assignees  to  maintain  the  suit. 
Section  14  of  the  bankrupt  Act  of  Marclf  2d,  1867,  (14 
Z7".  S.  Stat,  at  Larger  522,)  directs  the  judge  or  register  to  as- 
sign and  convey  to  the  assignee,  by  an  instrument  under  his 
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hand,  all  the  eitate,  real  and  personal,  of  the  bankrupt,  with 
all  his  deeds,  books,  and  papers  relating  thereto,  and  enacts, 
that  ^^  snch  assignment  shall  relate  back  to  the  commencement 
of  said  proceedings  in  bankruptcy,  and  that  thereupon,  by 
operation  of  law,  the  title  to  all  such  property  and  estate,  both 
real  and  personal,  shall  vest  in  said  assignee,  although  the  same 
is  then  attached  on  mesne  process  as   the  property  of  the 
debtor,  and  shall  dissolve  any  snch  attachment  made  within* 
foar  months  ne^^t  preceding  the  commencement  of  said  pro- 
ceedings ; "  and,  after  some  further  provisions,  not  material  to 
be  stated,  it  goes  on  to  say :  "  All  the  property  conveyed  by 
the  bankrupt  in  fraud  of  his  creditors ;  all  rights  in  equity, 
choees  in  action,  patents  and  patent  rights,  and  copyrights ;  all 
debts  due  him,  or  any  person  for  his  use,  and  all  liens  and  se- 
curities therefor ;  and  all  his  rights  of  action  for  property  or 
estate,  real  or  personal,  and  for  any  canse  of  action  which  the 
bankrupt  had  against  any  person,  arising  from  contract,  or  from 
the  unlawful  taking  or  detention,  or  of  injury  to  the  property 
of  the  bankrupt,  and  all  his  rights  of  redeeming  such  prop, 
erty  or  estate,  with  the  like  right,  title,  power,  and  authority 
to  sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend  the 
same,  as  the  bankrupt  might  or  could  have  had,  if  no  assign- 
ment had  been  made,  shall,  in  virtue  of  the  adjudication  of 
bankruptcy,  and  the  appointment  of  his  assignee,  be  at  once 
vested  in  such  assignee  ;  and  he  may  sue  for  and  recover  the 
said  estate,  debts,  and  effects." 

The  time  of  the  commencement  of  the  proceedings  in 
bankruptcy  is  defined,  by  section  38,  to  be  the  time  of  the 
filing  of  the  petition  for  adjudication.  It  is  to  that  time  that 
the  effect  of  the  assignment  relates,  which  carries  to  the  as- 
Bignee  the  property  then  owned  by  the  bankrupt.  It  does  not 
cany  that  which  he  subsequently  acquires,  whether  by  his  own 
industiy  or  by  any  other  mode  of  acquisition.  This  period  is 
fixed  for  the  operation  of  the  transfer  of  all  the  bankrupt's  es- 
tate, real  and  personal — terms  broad  enough  to  carry  every 
property  interest  If,  as  is  suggested,  there  i«  an  absence  of 
these  words   of  reference  in  the  clause  of  the  14th  section 
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which  is  above  quoted,  beginning  with  the  provision  in  regard 
to  property  conveyed  in  fraud  of  creditors,  it  is  still  to  be  con- 
sidered, that  some  time  must  be  fixed  as  that  which  Uiis  put 
of  the  section  refers  to.  It  must  be  either  the  time  of  the 
commencement  of  the  proceedings,  or  the  later  time  of  the  ap- 
pointment of  the  assignee.  If  it  be  the  latter,  then  the  extra- 
ordinary and  irrational  result  will  follow,  that,  as  to  Bome 
species  of  property,  the  creditors  take  that,  and  that  odIj, 
which  the  bankrupt  has  at  the  beginning  of  the  proceeding, 
while,  in  regard  to  other  species  of  property,  that,  and  that 
only,  which  he  has  at  the  appointment  of  the  assignee,  can  be 
taken  for  the  creditors.  Such  a  rule  is  inconceivable,  and  maj 
be  unhesitatingly  rejected  by  the  Court,  as  not  a  possible  legis- 
lative intent.  I  have  no  doubt  that  the  relation  back  to  the 
time  of  the  commencement  of  the  proceedings  applies  to  ereiy 
species  of  property  interest,  and  marks  the  division  between 
the  ownership  of  the  assignee,  in  reference  to  the  past,  and  the 
ownership  of  the  bankrupt,  in  respect  to  the  future,  acqnisi* 
tions  of  the  bankrupt.  If  this  be  the  true  sense  of  the  pro- 
visions spoken  of,  then  the  assignees'  title  took  effect,  by  rela- 
tion, established  by  the  statute,  as  of  the  named  period,  and  ef- 
fect must  be  given  to  it  accordingly.  That  hardship  and  in- 
justice may  ensue  in  particular  cases,  is  to  be  regretted,  but 
does  not  warrant  the  Court  in  disregarding  the  will 
of  the  Legislature.  In  legislating  on  such  a  subject,  a 
stringent  and  absolute  rule  prevents  certain  possibilities 
'  of  fraud,  very  necessary  to  be  guarded  against,  while  it 
does  render  it  possible  that  particular  hardships  may,  in 
consequence  of  such  rules,  be  brought  about,  but  the 
weighing  of  the  advantages  of  the  one  rule  or  the  other 
belongs  not  to  the  Courts,  but  to  the  Legislature.  It  is 
said,  that  relation  to  another  time  is  a  fiction  of  law,  and  diat 
law  will  not  permit  a  fiction  to  work  injustice.  This  is  cer- 
tainly true  of  those  fictions  introduced  into  the  law  for  pur- 
poses of  convenience,  but  has  no  reference  to  such  as  the  Leg- 
islatnre  has  established,  to  subserve  the  legislative  policy  of 
the  laws.     Upon  this  subject,  the  observations  of  Ch.  J* 
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Tindal,  in  Bahne  v.  HuUon^  (9  Bingham^  471,  624,)  are  in- 
stmctive,  and  throw  much  light  upon  all  the  questions  in- 
volved in  this  part  of   the  case.     He  says :    *•  It  has  been 
observed,  in  one  case,  that  this  relation  is  a  fiction  of  the  law, 
and  that  fictions  are  not  to  be  favored.     But  I  must  confess 
myself  unable  to  consider  it  as  any  fiction  at  all;   for,  it 
appears  to  be  the  direct  positive  enactment  of  the  Legislature, 
expressed  in  plain  and  unequivocal  terms.     That  such  an 
enactment  is,  indeed,  attended,  in  some  cases,  with  hardship, 
must  be  admitted,  but  there  seemed  to  have  been  no  alterna- 
tive for  the  Ijegislature  but  either  to  allow  these  individual 
cases  of  hardship,  or  to  submit  to  a  general  inconvenience ; 
for,  unless  the  assignees  were  made  to  take  the  property  of 
the  bankrupt  as  it  stood  at  the  time  of  the  bankruptcy,  this 
general  inconvenience  must  foUow,  that  the  estate  would  be 
subject  to  all  the  fraudulent  or  improvident  dispositions  and 
conveyances  which  failing  men,  in  a  state  of  bankruptcy,  will 
inevitably  have  recourse  to.    That  such  relation  was  intended 
is  evident  from  the  consideration,  that,  in  various  instances, 
where  the  individual  hardship  was  greater  than  was  warranted 
by  the  general  convenience,  the  Legislature  has,  from  time  to 
time,  by  new  statutes,  cut  down  the  relation,  in  particular 
cases ;  as,  first,  in  the  case  of  payment  of  debts  to  the  bank- 
rupt before  notice  of  an  act  of  bankruptcy,  (1  Jac,  1,  c.  15 ; ) 
next,  in  the  case  of  the  sale  of  real  property  ly  the  bankrupt, 
where  the  commission  is  not  sued  out  within  five  years  after 
the  secret  act  of  bankruptcy,  (21  Jac,  1,  tf.  19 ; )  again,  in  the 
case  of  payments  hy  the  bankrupt  to  creditors,  for  goods  sold, 
(19  G.  2,    c,  32 ; )   and,  lastly,  in  the  case  of   conveyances, 
contracts,  and  other  dealings  and  transactions  with  bankrupts, 
lona  fide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission  (46 
0,  3,  c,  65.)   AH  which  provisions  of  the  Legislature  do  prove 
and  establish  two  points,  first,  that  such  relation  to  the  act  of 
bankruptcy  did  at  the  time  exist  under  the  previous  enact- 
ments ;  and  secondly,  that  nothing  short  of  the  authority  of 
Parliament  itself  was  sufficient  to  relax  the  severity  of  the 
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former  law.  The  Courts  of  law  have  uniformly  held  such 
construction  of  the  bankrupt  Acts.  I  will  refer  to  one  cue 
only,  namely,  the  judgment  of  Lord  Hardwicke,  when  Chan- 
cellor, in  BiUon  v.  ffydej  (2  Ves.^  310 ;)  because  it  appctn 
to  me  to  import  that,  at  that  time,  he  did  not  consider  this 
relation  to  the  act  of  bankruptcy  to  be  a  fiction  of  law.  Lord 
Hardwicke  observes :  "  It  is  said  that  this  rule,  (the  relation  to 
the  act  of  bankruptcy),  founded  on  this  Act  of  Parliament,  is 
contrary  to  the  general  reason  of  the  law,  which  says,  that 
fictions  of  law  and  legal  relations  shall  not  enure  to  the  wrong 
of  any  one,  which  is  the  general  rule,  invented  to  support  the 
right  and  equity  of  the  case.  But  the  reason  of  taking  this 
case  out  of  that  rule  is  plainly  this,  and  the  law  did  intend  it, 
on  this  general  rule,  that  it  is  better  to  suffer  a  particular  mis- 
chief, than  an  inconvenience;  and  the  L^slature  foresaw 
that  there  would  be  a  particular  mischief  which  they  cured  by 
that  proviso,  but  did  not  extend  it  further,  because,  the  incon- 
venience, on  the  other  hand,  of  suffering  bankrupts  to  dispofle 
of  their  effects  by  contracts  or  judgments,  would  put  it  in 
their  power  to  defeat  their  just  creditors  of  their  debts,  so 
that  it  would  be  difficult,  commonly,  to  find  out  whether 
there  was  a  mixture  of  fraud ;  so  the  Legislature  thought  it 
better  to  lay  down  that  general  rule."  The  l^slationof 
England  has  introduced  exceptions  to  the  generality  of  the 
relation  back,  created  by  their  bankrupt  laws,  from  time  to 
time,  thus  mitigating  the  severity  of  the  operation  of  those 
laws  upon  persons  innocent  of  any  wrongful  intention.  The 
first  of"  these,  in  the  order  of  time,  was  the  statute  1  /«?.,  1> 
c.  15,  sec.  14,  which  enacts,  that  no  debtor  of  the  bankrupt 
shall  be  endangered  for  the  payment  of  his  or  her  debt,  truly 
and  bona  fide^  to  any  such  bankrupt,  before  such  time  as  he 
shall  understand  or  know  that  he  is  become  a  bankrapt  K 
that  were  the  law  of  the  United  States,  as  it  was,  and  sub- 
stantially is  now,  the  law  of  England,  the  payment  by  the 
plaintiffs  in  error  involved  in  this  case  would  be  protected. 
But,  unfortunately  for  them,  the  Congress,  in  its  wisdom,  did 
not  enact  that  or  any  equivalent  provision,  and  the  Courts 
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have  no  anthority  to  introduce  it.  Yarions  English  cases  are 
referred  to  in  the  brief  of  the  counsel  for  the  plaintiffs  in 
error,  containing  expressions  which  seem  to  favor  his  views  on 
this  subject,  but  they  all  are  founded  upon  one  or  more  of  the 
exceptions  which  have  been,  from  time  to  time,  introduced 
into  the  English  statute  law.  Those  cases  afford  no  ground 
for  saying  that  the  Courts  have  any  power  to  give  relief,  but 
rather  the  contrary,  because,  the  exceptions  were  introduced 
only  by  the  direct  provisions  of  the  statutes  referred  to.  The 
counsel  for  the  plaintiffs  in  error  endeavors  to  import  into  the 
law  a  necessity  for  notice,  such  as  the  English  statutes,  and  the 
English  cases  founded  upon  those  statutes,  require ;  but,  as 
those  requirements  of  the  English  statutes  do  not  form  part 
of  ours,  there  is  no  warrant  for  that  course. 

Without  further  pursuing  the  subject,  I  find  no  ground 
for  doubt  that  the  decision  of  the  District  Court  was  correct. 
The  payment,  though  innocently  made,  having  been  made 
after  the  commencement  of  the  bankruptcy  proceedings,  and 
the  money,  not  having  come  to  the  hands  of  the  assignees, 
did  not  extinguish  the  debt,  and  the  right  to  recover  is  un- 
affected. 

As  no  question  has  been  made  as  to  the  mode  of  trial  pur- 
sued in  this  case  by  the  mutual  consent  of*  the  Court  and 
counsel,  I  do  not  feel  called  upon  to  consider  its  propriety, 
further  than  to  refer  to  certain  sections  of  the  Bevised  Stat- 
utes, which  bear  upon  the  subject,  {aectiona  566,  649  and  700,) 
and  to  remark  that  the  two  sections  last  referred  to  relate 
only  to  the  Circuit  Court. 

The  judgment  must  be  affirmed. 

Levi  H.  Brown^  for  the  plaintiff  in  error. 

Seymour  dk  Wea/ver^  for  the  defendants  in  error. 
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The  Eaole  Manufaotubing  Company 

John  H.  Draper  and  Henry  Draper,  Executors  of  Simeon 

Draper,  Deceased. 

two  other  cases  against  the  same  dbfendantb. 

The  rule  stated,  as  to  when  a  bill  of  ezoeptions  may  be  signed  and  filed,  and  tt 
to  the  circmnstances  under  which  a  judgment  will  be  vacated  for  the  porpoie 
of  allowing  a  bill  of  ezoeptions  which  was  not  signed  at  the  proper  tens,  to 
be  subsequently  signed  and  filed. 

(Before  SmPMAii,  J.,  Southern  District  of  New  York,  October  10th,  1877.) 

Shipman,  J.  These  are  motions  to  vacate  the  jadgments 
ID  above-entitled  caoses,  and  continue  the  same  to  the  next 
term,  and  that  time  be  given  to  file  bills  of  exceptions.  Tbe 
following  facts  are  f oand  to  be  tme :  Yerdicts  in  favor  of  the 
respective  plaintifib  were  rendered  in  this  Court,  in  Januafj) 
1874.  Bills  of  exceptions  in  each  of  said  cases  were  seryed 
upon  the  plaintiffs'  counsel  on  February  27th,  1874,  and  were 
noticed  for  settlement  on  March  27th,  1874.  Bj  sucoeeriTe 
written  ^^  consents"  of  counsel,  the  settlement  of  said  bOlBof 
exceptions  was  adjourned  or  extended  to  June  9th,  1874.  The 
bills,  with  the  plaintiffs'  amendments,  were  presented  to  the 
Court  for  allowance,  at  that  time.  They  were,  upon  preeentft- 
tion  and  examination,  in  fact  disallowed,  upon  the  ground  th&i 
■  they  were  not  in  proper  form,  and  were  returned  to  the  de- 
fendants' counsel,  who  were  requested  to  draft  new  bills  in 
conformity  with  the  expressed  views  of  the  Court  No  order 
of  disallowance  was  formally  entered.  On  December  Slst, 
1874,  the  counsel  for  the  defendants  gave  notice  to  the  plaint- 
iffs' counsel,  that  the  proposed  bills  of  exceptions  and  the 
amendments  thereto  would  be  moved  to  a  hearing  again,  on 
December  22d,  1874.  According  to  my  recollection,  which  ta 
not  distinct  in  regard  to  this  hearing,  the  counsel  were  again 
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inBtnicted  to  draw  new  bills.    Judgments  were  entered  on  the 
verdicts  October  13th,  1875,  as  of  October  9th,  1875,  by  con- 
sent of  the  parties.    A  new  bill  of  exceptions  in  the  Wright 
case  was  drawn  by  the  defendants'  coonsel,  and  was  served 
upon  the  plaintiffs'  counsel,  January  5th,  1 876.    On  June  8th, 
1876,  the  plaintiffs'  counsel  in  each  of  said  cases  stipulated  in 
writing,  that  the  time  wherein  the  defendants  could  prepare 
and  file  bills  of  exceptions,  and  file  the  records  in  the  Supreme 
Court,  should  be  extended  for  sixty  days  from  said  date.    By 
two  successive  written  stipulations,  i^d  time  was  extended  for 
sixty  days  from  August  3d,  1876,  when  the  written  stipula- 
tions ceased.    On  or  about  October  24th,  1876,  the  defend- 
ants' counsel  made  the  written  motion,  dated  October  20th^ 
1876,  as  on  file.     When  said  motion  was  made,  the  Court  in- 
quired whether  new  bills  of  exceptions  had  been  drafted,  and 
was  informed  that  one  bill,  which,  when  made  satisfactory  to 
the  parties,  could  serve  as  a  guide  or  model,  mutatis  m/utandisj. 
for  the  two  others,  had  been  drawn  and  served.    The  counsel 
for  the  plaintiffs  said  that  they  had  not  examined  this  bill,  but 
would  do  so  promptly.    The  Court  urged  prompt  attention  to 
such  examination,  and,  without  further  discussion,  the  matter 
dropped,  and  was  not  again  brought  to  the  attention  of  the 
Judge  during  his  stay  in  New  York.    The  second  bill  of  ex- 
ceptions has  never  been  presented  to  the  Court  for  allowance. 
Upon  August  24th,  1877,  at  the  request  of  the  defendant'^ 
counsel,  the  formal  order  on  file,  upon  the  motion  of  October 
20tb,  1876,  disallowing  the  first  bill,  was  signed,  and  the  peti- 
tion on  file  was  then  presented,  and  an  order  to  show  cause 
was  issued,  returnable  on  September  18th,  1877.    Upon  the 
hearing,  the  petition  was  withdrawn,  and  the  questions  were 
discussed  upon  the  order  to  show  cause.    Farther  consents  by 
the  plaintifib'  counsel  for  leave  to  perfect  bills  of  exceptions 
ftre  refused,  and  the  proposed  order  to  vacate  the  judgments  is 
opposed.    The  objection  of  the  Court  to  the  original  bills  was, 
that  they  were  not  in  the  form  which  is  directed  in  Lincoln 
y.  Claflin,  (7  WaU.,  132.) 

The  questions  which  arise  upon  the  foregoing  facts  are. 


836  SOUTHERN  DISTRICT  OF  NEW  YORK. 

The  Eagle  Mannfactaring  CompaDj  v.  Draper. 

I 

whether  the  Court  has  power  to  vacate  the  judgments  which 
were  entered  in  October,  1875,  without  the  consent  of  the 
plaintiffs'  counsel,  and  whether,  if  the  power  exists,  it  fihoold 
be  exercised. 

In  MuUer  v.  JShlera,  (1  Otto,  249,)  it  is  held  by  the 
Sapreme  Court,  that  the  power  to  reduce  exceptions  taken  at 
the  trial  to  form,  and  to  have  them  signed  and  iiled,  ^ 
'^  under  ordinary  circumstances,  confined  to  a  time  not  later 
than  the  term  at  which  the  judgment  was  rendered.  This, 
we  think,  is  the  true  rule,  and  one  to  which  there  should  be 
no  exceptions  without  an  express  order  of  the  Court  during 
the  term,  or  consent  of  the  parties,  save  under  very  extra- 
ordinary circumstances."  It  is  asked  that  the  judgments  be 
vacated,  so  that  the  bills  of  exceptions  may  appear  to  hare 
been  allowed  and  signed  before  or  at  the  term  when  final 
judgments  were  rendered.  The  power  of  a  Court  to  vacate 
or  alter  a  judgment,  at  a  term  subsequent  to  the  entry  of  the 
judgment,  is  examined  and  stated  in  Bank  of  the  UfM 
States  V.  Mo88y  (6  How.,  31.)  It  has  also  often  been  held  bj 
the  Circuit  Courts,  that  they  have  power  to  open  judgments 
which  had  been  rendered  at  a  previous  term,  for  the  purpose 
of  correcting  errors  in  the  assessment  of  damages.  (Oroclef 
v.  Maxwdl,  6  Blatchf.  C.  G.  R.,  468.)  Without  deciding 
the  strict  question  of  power,  I  am  of  opinion,  that,  if  it 
exists,  it  should  be  exercised  for  the  mere  purpose  of  per- 
mitting bills  of  exceptions  which  have  not  been  presented 
and  signed  at  the  proper  term,  to  be  subsequently  filed  and 
signed,  only  in  those  cases  in  which  the  Supreme  Court  has 
declared  that  the  bill  itself  can  be  signed  subsequently  to 
the  term  at  which  the  judgment  was  rendered  ;  i,  «.,  in  the 
absence  of  an  express  order  of  the  Court  during  the  term 
when  the  judgment  was  rendered,  or  in  the  absence  of  con- 
sent of  the  parties,  only  under  extraordinary  circumstances. 
An  exercise  of  power  under  other  circumstances  would  be  an 
evasion  of  the  rule  which  has  been  declared  by  the  Supreme 
Court. 

In  this  case,  bills  were  prepared  during  the  term  when 
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the  verdicts  were  rendered,  but  were  disallowed,  of  which  fact 
coansel  were  aware,  as  is  manifest  from  their  drafting  a  new 
bin.  At  the  October  Term,  1875,  judgments  were  rendered. 
A  new  bill  was  prepared  in  January  1876,  (within  the  October 
Term,  1875,)  but  this  bill  has  never  been  submitted  to  me  for 
allowance.  It  is  admitted  that  the  motion  of  October  24th, 
1876,  related  to  the  old  bills.  The  delay  was,  however,  cured 
by  written  consent,  until  October  3d,  1876.  Additional  con- 
sent is  now  refused. 

The  circumstances  which  call  upon  the  Court  to  vacate  the 
jadgments  are,  that  parties  have  been  manifestly  reluctant  to 
discharge  the  irksome  duty  which  was  imposed  upom  them, 
and  long  delay  has  been  occasioned  by  this  reluctance.  These 
circumstances  are  not  so  extraordinary  as  to  induce  me  to 
exercise  a  power  which  should  be  exercised,  if  at  all,  only  in 
cases  of  peculiar  hardship. 

The  motions  are  denied. 

• 

James  Thomson^  for  the  plaintiffs. 

Stewart  L,  Woodford^  {District  Attorney^  and  Henry  E. 
Tremain^  {Assistant  District  Attorney^  for  the  defendants. 


Thaddeus  Faikbanes  and  othebs 

vs. 
Samuel  H.  Jacobus.    In  Equtty. 

^*  A  T.  Fairbanks  A  Co.,  maoafactnrers  of  scales,  alleged  that  J.  made  scales, 
by  using,  to  make  the  iron  castings  thereof,  the  corresponding  parts  of  a 
scale  made  by  them,  to  form  the  moulds  for  those  castings,  and  that  the 
general  shape  and  arrangement  and  color  and  external  appearance  of  sach 
scales  were  imitated  from  the  Fairbanks'  scale  so  nearly  that  only  an  expert  in 
scales  could  distingnish  the  differences  between  them.  The  words  "Fair- 
bsnVs  patent "  were  cast  on  the  scales  made  by  both  parties.    All  the  patents 
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which  Fairbanks  <b  Co.  had  had,  had  expired.  Fairbanks  A  Co.  applied  for  u 
injunction  to  restrain  J.  from  nsing  the  words  "  Fairbanks'  patent"  ob  idi 
scales,  and  from  making  or  selling  an  imitation  of  Fairbanks  A  Co.'s  snles : 
Hdd,  that  the  application  must  be  denied ;  that  the  words  "  Fairbflsk^ 
patent"  were  not  a  trade-mark;  and  that  J.  did  not  represent  his  scales  lobe 
of  the  make  of  Fairbanks  <&  Co. 

(Before  JomrsoN,  J.,  Southern  District  of  New  York,  October,  15th,  1877.) 

Johnson,  J.    This  motion  is  made  for  a  preliminaiT  in- 
junction to  restrain  the  defendant  from  the  use  of  the  words 
"  Fairbanks'  patent "  upon  platform  scales,  and  from  making 
or  selling  an  imitation  of  Fairbanks'  scales.     This  preliminuj 
relief  is  sought  substantially  upon  the  grounds  of  imitation 
of  the  article  made  and  sold  by  the  plaintiffs,  and  of  violation 
of  the  plaintiffs'  alleged  trade-mark.   No  question  of  violation 
of  patent  right  is  involved,  for  there  is  no  claim  by  the  plaint- 
iffs that  the  scale  complained  of  is,  either  in  the  whole,  or  in 
any  part,  an  invasion  of  any  existing  patent  owned  by  4e 
plaintiffs.     Indeed,  it   is   not   claimed,  on  the  part  of  the 
plaintiffs,  that  any  part  of  their  scale  alleged  to  be  imitated  is 
protected  by  any  existing  patent,  or  that  any  existing  patent 
owned  by  them  applies  to  their  own  scale,  except  a  small  and 
unessential,  though  useful,  addition  to  the  scale  frame,  by 
which  the  oscillation  of  the  weighing  beam  is  prevented,  un- 
der certain  circumstances.    This  addition,   which   the  scale 
complained  of   does  not  possess,  is  secured  by  an  existing 
patent  to  the  plaintiffs,  and  bears  the  proper  words  required 
by  statute,  "  patented  Feb.  11, 1862,"  cast  upon  it. 

The  alleged  imitation,  as  claimed  by  the  plaintiffs,  consists 
in  this,  that  the  scale  complained  of,  as  to  the  iron  castings 
entering  into  its  structure,  was  fnade  by  using  the  correspond- 
ing parts  of  a  scale  made  by  the  plaintiffs,  to  form  the  moulds 
for  those  castings ;  and  that  the  general  shape  and  arrange- 
ment, as  well  as  the  color  and  external  appearance,  are  imi- 
tated from  the  plaintiffs'  scale  so  nearly  that  only  an  expert 
in  scales  could  distinguish  the  difference  between  them. 
While,  as  matter  of  fact,  I  should,  after  an  inspection  of  the 
two  scales,  not  think  the  discrimination  so  very  diffiealt,  yet 
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it  may  be  taken  to  be  not  only  difficult,  but  impossible,  to 
discriminate  between  them.     That  fact  does  not  giye  the 
plaintiffs  any  right.     Their  patents,  while  they  existed,  (and 
those  concerned  terminated  in  or  about  1845,)  protected  them 
in   the  essential   structure  of  their  invention,  but   exterior 
form,  painted  color,  and  such  non-essentials,  were  not,  and 
could  not  be,  the  subject  of  the  patents,  and  did  not,  and 
could  not,  secure  these  to  the  plaintiffs.    Much  less  could 
these  be  secured  as  a  trade-mark,  for,  a  trade-mark  is  always 
something  indicative  of  origin  or  ownership,  by  adoption  and 
repute,  and  is  something  different  from   the  article  itself 
which  the  mark  designates.     An   invention  of  structure  a 
patent  for  the  invention  secures ;   a  design  is  secured  by  a 
patent  for  that.     Apart  from  these,  any  one  may  make  any- 
thing in  any  form,  and  may  copy  with  exactness  that  which 
another  has  produced,  without  inflicting  any  legal  injury,  un- 
less he  attributes  to  that  which  he  has  made  a  false  origin,  by 
claiming  it  to  be  the  manufacture  of  another  person.    Any 
other  doctrine  is  impossible  to  be  maintained ;  for,  otherwise, 
all  the  colors,  all  the  unessential  forms,  could  be  monopolized 
as  trade-marks,  and  exclusive  rights  would  be  created,  not 
limited  in  time,  as  patents  are,  founded  upon  no  public  util- 
ity, and  subject  to  no  control  but  the  T^ill  of  the  adopter.    I 
think  there  is  no  difference   in    the  cases  on  this  subject. 
[Amoskeag  Co,  v.  Spear^  2  Sandf.  S.  C.  JR.j  599  ;    QUlott  v. 
JSsierbrooky  47  JBarh.j  455;  Newman  v.  Alvord,  49  jBarb., 
588.)    1  conclude,  therefore,  that  there  is  no  invasion  of  the 
plaintifb'  rights,  in  the  purposed  and  actual  identity,  both  of 
structure  and  appearance,  in  the  scales  in  respect  to  which  the 
defendant  is  sued,  with  those  which  the  plaintiffs  manufac- 
ture. 

The  case  does  not,  however,  rest  here.  On  the  base  of  the 
platform  of  what  I  may  call  the  defendant's  scale,  are  cast  the 
words,  "Fairbanks'  patent,"  with  the  number  indicative  of 
size,  11,  and  upon  the  weigh  beam  are  stamped  the  words 
"  Fairbanks'  patent."  These  are  all  the  words  which  appear 
upon  these  scales,  which  can  be  the  foundation  of  a  charge  of 
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inyasion  of  trade-mark,  and,  indeed,  are  all  the  words  or  fig- 
ures upon  any  part  of  the  scale.  The  same  words  appear  od 
corresponding  parts  of  the  plaintiffs'  scale,  and,  if  they  oon- 
stitute  a  legal  trade-mark,  I  shall  assume,  for  the  present  pur- 
pose, that  the  defendant's  scales  violate  it.  Are  these  vonka 
name  of  origin,  or  a  name  of  quality,  indicating  stmctore? 
Whatever  they  are  in  the  one  scale,  they  are,  also,  in  the  other. 
In  some  of  the  plaintiffs'  scales  their  origin  is  signified  by  a 
quite  different  mark :  ^^  Fairbanks'  Standard,  made  only  by 
E.  &  T.  Fairbanks  &  Co.,  St.  Johnsbury,  Vermont."  This  i* 
a  valid  trade-mark  of  the  plaintiffs,  but  does  not  appear  upon 
their  scale  produced  in  Court.  The  other  words  most  be  m- 
deratood  as  claiming  that  the  thing  on  which  it  appeals  is 
protected  by  a  patent.  Especially  is  it  thus  localized  and  re- 
ferred to  the  particular  parts  on  which  it  appears,  when,  upon 
another  part,  is  found  the  propei|  patent  mark,  which  is  neces- 
sary to  support  an  action  for  an  infringement,  in  the  absence 
of  notice,  under  section  4900  of  the  Kevised  Statutes.  This 
gives  significance  to  the  use  of  the  other  marks,  and  makes 
the  conclusion  almost  irresistible,  that  the  purpose  of  the 
other  words,  on  the  beam  and  the  frame,  are  to  impress  upon 
the  incautious  public,  that  the  scale  is  the  subject  of  a  patent, 
and,  therefore,  not  open  to  competition  in  manufacture  or 
sale.  I  agree,  on  this  point,  with  the  position  of  the  plaint- 
iffs' counsel,  in  his  printed  points,  that  "  it  is  an  error  to  sap- 
pose  that  even  the  patentee  may  so  stamp  his  articles  and 
deceive  the  public  after  the  erpiration  of  his  patents- 
citing  Leather  Cloth  Go.  v.  Am.  Leather  Cloth  Co.y  {Am. 
Trade-Mark  Cases,  688, 713.)  And  I  add,  in  confirmation  of 
this  view,  the  decision  of  Judge  Cadwalader,  in  the  Eastern 
District  of  Pennsylvania,  October  4th,  1875,  in  Consol.  Fruii 
Jar  Co.  V.  Dorflinger,  (1  If.  Y.  Weekly  Digest^  427,)  upon 
reasons  which  seem  to  me  quite  satisfactory,  and  by  which,  on 
a  motion  for  a  preliminary  injunction,  I  ought  to  be  guided. 
It  is,  of  course,  no  answer,  that  the  defendant  is,  at  least, 
guilty  of  the  same  fault,  or  even  a  greater.  The  plaintifis 
fail  to  make  these  words  out  to  be  a  lawful  trade-mark,  and, 
of  course,  cannot  maintain  upon  them  their  daim  for  relief. 
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As  to  the  charge  that  the  defendant  threatens  yarious 
supposed  wrongs  to  the  plaintiffs,  in  imitating  their  mannfac- 
tnre,  and  that  he  represents  his  scales  to  be  of  the  plaintiffs' 
make,  the  allegations  are  not  so  made  oat  as  to  satisfy  my  mind 
of  their  substantial  truth.  {Byam  y.  BvUardy  1  Curtis  C.  C. 
jS.,  100.)  I  doubt  whether  the  defendant  meant  anything  be- 
yond the  assertion  of  a  right  to  use  the  words  on  the  scale, 
which  had  been  for  many  years  openly  used  by  him  and  his 
predecessors,  under  claim  of  right,  and  for  some  time,  at  least, 
and  to  some  extent,  with  the  knowledge  of  the  plaintiffs  or 
their  predecessors. 

Certainly,  if  the  words  **  Fairbanks'  patent "  do  not  mean 
to  assert  the  existence  of  a  patent  securing  the  scales,  but  only 
that  they  are  made  in  conformity  with,  and  embody  the  inven- 
tion of,  the  expired  Fairbanks'  patent,  they  are  free  to  all  the 
world.  What  is  not  free  is,  to  pretend  that  a  scale  is  made  by 
one  person,  which  is,  in  fact,  made  by  another. 

In  trade-mark  cases,  it  is  by  no  means  of  course  to  grant 
preliminary  injunctions,  even  where  the  plaintiff's  case  seems  to 
be  made  out ;  and  I  shall,  therefore,  leave  the  further  considera- 
tion of  the  case  to  the  final  hearing,  when  the  questions  as  to  the 
defendant's  claim  of  right  to  the  use  of  the  words, "  Fairbanks' 
patent,"  and  the  other  questions  of  fact  just  referred  to,  and 
the  unexplained  circumstances  and  terms  of  the  writing 
claimed  to  have  extinguished  the  right  of  Chamberlain,  can,  if 
neeesBary,  be  further  considered.  The  motion  for  an  injunc- 
tion most  be  denied,  and  the  order  heretofore  made,  granting 
An  injunction  till  the  decision  of  the  motion,  must  be  vacated. 


Lucius  E.  Chittenden^  for  the  plaintiffs. 
B,ted  &  Drake  J  for  the  defendant. 
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Eli  W.  Blake  vs.  The  Greenwood  Cemetery.    In  Equht. 

An  application  was  made  for  a  preliminary  injunction,  to  restrain  a  oemeterj 
corporation  from  nsing  a  stone  breaking  machine,  in  infringement  of  a  patnL 
The  machine  was  used  to  break  stone  to  keep  in  repair  the  roads  of  theceoie- 
tery.  The  defendant  set  up  a  license.  The  plaintiff  exercised  his  monopoly 
by  granting  licenses  to  use  his  machine.  The  defendants  offered  to  pay  into 
Court  the  amount  of  the  license  fee  on  its  maqhine,  to  abide  a  final  dedsioa 
on  the  question  of  the  existence  of  a  license:  ffeld,  that,  on  such  payment  into 
Court,  the  application  must  be  denied. 

(Before  Benedict,  J.,  Eastern  District  of  New  York,  October  19th,  1877.) 

Benedict,  J.  This  action  is  brought  against  the  Green- 
wood Cemetery,  to  obtain  an  injunction  and  damages  for  the 
nse,  by  the  defendants,  of  a  certain  stone-breaking  machine. 
The  case  is  now  before  the  Court,  upon  the  plaintifiPs  motion 
for  a  preliminary  injunction  to  restrain  the  defendants  from 
using  the  machine  during  the  pendency  of  the  action.  The 
facts  are  not  in  dispute.  It  is  not  denied  that  the  machine  in 
use  by  the  defendants  is  an  infringement  upon  the  plaintifiPB 
patent,  as  set  out  in  his  bill,  and  the  validity  of  the  patent  is 
not  disputed.  As  to  these  questions,  there  could  be  no  dis- 
pute, for,  not  only  this  patent,  but  this  identical  machine,  has 
formed  the  subject  of  a  former  action  in  this  Court,  brought 
by  this  plaintiff  against  the  maker  of  this  and  three  similar 
machines,  in  which  action  the  validity  of  the  plaintifPs  patent 
was  declared,  and  the  machine  in  question  decided  to  be  an  in- 
fringement. *  That  decision  having  been  since  affirmed  by  the 
Supreme  Court  of  the  United  States,  upon  appeal,  (Blake  v. 
Robertson^  4  OttOj  T28,)  furnishes  the  law  of  this  case  in  re- 
spect to  the  question  of  infringement.  But,  in  that  action, 
brought,  as  it  was,  against  the  maker  of  the  machine,  to  re- 
cover damages  for  its  construction,  with  others,  and  in  which 
the  damages  were  fixed  in  pursuance  of  a  stipulation  between 
the  parties  in  respect  thereto,  inasmuch  as  the  evidence  offered 
to  prove  the  damages  failed  to  show  any  amount  of  damages 
sustained  by  reason  of  the  construction  of  the  machines  com- 
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plamed  of,  the  recovery  was  limited  to  one  dollar,  as  Bominal 
damages.     In  this  action,  that  former  action,  together  with  the 
payment  of  the  one  dollar  there  awarded,  is  set  np  by  way  of 
defence,  and  it  is  contended  that  the  defendants,  by  reason  of 
the  said  recovery,  are  entitled  to  use  the  machine  in  question, 
as  a  licensed  machine,  without  further  payment  to  the  pat* 
entee.      Pending  the  determination    of  *  the  question   thus 
raised,  which  the  defendants  are  entitled  to  have  determined 
upon  final  hearing,  abd  not   upon   this  motion,  there  is  a 
difficulty  in  granting  a  temporary  injunction,  arising  out  of 
the  nature  of  the  use  to  which  the  machine  in  question  is  de- 
voted.   The  machine  complained  of  is  a  powerful  and  expen- 
sive stoneKirusher,  used  solely  for  the  purpose  of  breaking  the 
stone  needed  to  keep  in  repair  the  roads  of  that  cemetery 
called  Greenwood,  where  are  the  graves  of  nearly  two  hun- 
dred thousand  dead — the  dead  of  every  State  in  the  Union, 
and  of  almost  every  nation  on  the  earth.     Some  nineteen 
miles  of  roads  border  the  burial  lots  of  this  great  city  of  the 
dead.     These  roads  are  constantly  travelled  by  the  living, 
upon  the  saddest  of  all  their  errands.     There  is  no  part  of  the 
cemetery  which  may  not  be,  at  any  moment,  required  to  be 
used  for  the  purposes  of  interment,  and  the  necessity  is  abso- 
lute, that  its  ways  and  paths  be  unimpeded  and  in  good'  repair. 
The  duty  of  maintaining  these  roads  belongs  to  the  defend- 
ants, but  it  is,  in  no  proper  sense,  a  private  obligation.     The 
machine  in  question  cannot  fairly  be  said  to  be  employed  for 
the  profit  of  any  one,  but  for  the  convenience  of  the  public,  to 
the  end  that  the  people,  without  annoyance  or  obstruction, 
may  bury  their  dead.     Such  a  use,  it  is  plain,  should  not  be 
interfered  with  by  the  Court,  unless  such  intervention  by  the 
Court  is  an  absolute  right  of  the  plaintiff.     In  this  stage  of  the 
case,  the  plaintiff  can  have  no  such  absolute  right.     His  papers 
show  that  he  does  not  derive  profit  for  his  patent  by  using  his 
machines,  but  that  he  charges  a  fixed  royalty  or  license  fee,  ac- 
cording to  the  size  of  the  machine.     The  amount  of  this  roy- 
alty upon  the  machine  in  question  the  defendants  now  offer 
to  pay  into  Court,  to  abide  the  decision  of  the  question  raised 
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by  their  answer.  Such  a  payment  of  his  royalty  will  fuDy 
protect  the  rights  of  the  plaintiff;  and  the  offer  to  make  the 
payment  renders  it  impossible  for  the  plaintiff  snccessfnlly  to 
contend  that  a  temporary  injunction  is  necessary  to  prevent 
irreparable  injury  to  him.  The  motion  must,  therefore,  be 
denied,  provided  the  defendants  pay  into  the  r^istry  of  this 
Court,  to  abide  the  ^^ent  of  this  action,  the  amoont  of  the 
plaintiff's  royalty  upon  the  machine  in  question. 

Henry  T.  Blake^  for  the  plaintiffs. 

Benjamin  E,  Valentine^  for  the  defendant. 


The  Untted  States  vs.  Henbt  Schbobdes. 

The  sentence  of  a  conyicted  prisoner,  sentenced  to  be  imprisoned  for  tweln 
months,  did  not  fix  the  place  of  confinement  The  sentence  was  exeoatcd  in 
Ludlow  street  jail.  Ten  months  of  the  term  having  expired,  the  pruoner 
applied  for  his  discharge,  on  the  ground  that,  under  the  Act  of  March  H, 
18'75,  (18  U,  8.  8UU.  at  Larg^,  479,)  he  was  entitled  to  a  deduction  of  fire 
days  during  every  month :  Held,  that,  as  the  State  of  New  York  had  a  lys- 
tem  of  commutation  for  its  own  prisoners,  the  deduction  could  not  be  allowed; 

Hdd,  also,  that  the  prisoner  would  be  entitled,  under  §  5548  of  the  Reriied 
Statutes,  to  the  deduction  of  one  month,  there  allowed,  on  the  certificate  and 
approval  required  by  that  section. 

(Before  Bxnedict,  J.,  Southern  District  of  New  Torlc,  October  29th,  1877.) 

Benbdiot,  J.  The  prisoner,  upon  conviction,  was  sentenced 
to  be  imprisoned  for  twelye  months.  The  sentence,  as  has 
been  usud  in  this  District,  did  not  fix  the  place  of  confine- 
ment, and,  accordingly,  the  sentence  has  been  executed  in 
Ludlow  street  jail,  that  jail  being  the  one  hitherto  ased  for  the 
temporary  confinement  of  prisoners  in  this  District  Ten 
months  of  the  term  of  imprisonment  having  expired,  the  pris- 
oner now  applies  to  be  discharged,  upon  the  ground,  that,  bj 
virtue  of  the  Act  of  March  8d,  1875,  (18  U.  S.  Stat,  at  La^ 
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479,)  he  is  entitled  to  a  deduction  from  the  time  of  his  impris- 
onment of  five  days  during  every  month,  no  charge  of  miscon- 
duct having  heen  sustained  against  him  during  his  imprison- 
ment.    An  examination  of  the  terms  of  the  Act  of  March  3d, 
1875,  shows,  that  the  deduction  there  provided  for  can  be 
allowed  only  to  persons  confined  in  a  State  which  has  no  sys- 
tem of  commutation  for  its  own  prisoners.    The  State  of  New 
York  has  a  system  of  commutation  for  its  own  prisoners, 
{Laws  of  1868,  chap.  415,  and  Laws  (/1864,  chap.  321,)  and 
therefore,  the  deduction  of  five  days  per  month,  prescribed  by 
the  Act  of  1875,  cannot  be  allowed.     The  fact  that  the  State 
system  of  commutation  does  not  allow  any  deduction  to  pris- 
oners confined  in  jails  does  not  affect  the  question.    There  is 
still  a  State  system  of  commutation,  and  the  fact  of  the  exist- 
ence of  such  a  system  takes  the  case  out  of  the  scope  of  the 
Act  of  1875,  without  regard  to  the  particular  provisions  of 
that  system. 

To  avoid  a  second  application,  I  rfiay  say,  that,  although 
the  prisoner  is  not  entitled  to  the  deduction  allowed  by  the 
Act  of  1875, 1  am  of  the  opinion  he  will  be  entitled  to  the 
deduction  of  one  month,  allowed  by  §  5543  of  the  Revised 
Statutes,  upon  the  certificate  and  approval  required  by  that 
section.  The  words,  "  State  jail  or  penitentiary,"  used  in  that 
section,  are  not  to  be  considered  as  intended  to  limit  the  pro- 
vision to  jails  supported  by  the  State  at  large,  if,  in  any  State, 
there  are  such  jails,  as  distinguished  from  the  common  jails 
kept  by  the  counties  of  the  State,  by  virtue  of  State  laws. 
They  refer  to  the  jails  and  penitentiaries  within  a  State, 
whether  State,  city  or  county  institutions,  which  are  permitted 
by  the  State  to  be  used  for  the  confinement  of  the  prisoners  of 
the  United  States.  {Laws  of  Nem  York,  of  1847,  chap.  460, 
§  16.)  Ludlow  street  jail,  in  the  city  of  New  York,  is,  there- 
fore, a  State  jail,  within  the  meaning  of  §  5543. 

Benjamin  B.  Foster^  {AeeisUmt  District  Attorney,)  for 
the  United  States. 


Byron  A .  Cohen^  for  the  defendant. 
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Simeon  Haas  and  others  vs.  Chester  A.  Abthub. 

• 

H.,  on  the  entry  of  merchandise  at  the  cuBtom  house,  added  18  per  onL  totbe 
market  yalne,  as  stated  in  the  invoice,  with  a  protest,  stating  that  he  made  the 
addition  to  prevent  a  seizure,  and  that  the  real  value  was  tJie  origiaal  tDTolee 
value.  On  lilce  merchandise  entered  before  by  H.,  on  like  invoicei,  18  per 
cent,  had,  on  appraisal,  been  added  to  the  invoice  value,  and  the  goods  bad 
been  seized  for  forfeiture.  In  a  suit  brought  by  H.  to  recover  back  the  dstiet 
paid  on  the  added  18  per  cent. :  Held,  that  the  action  could  notbemamtsinel 

After  the  addition  by  H.  of  the  IS  per  cent,  the  value  of  the  goods,  for  datjr, 
could  not  be  fixed,  by  appraisal,  at  a  lees  sum  than  that  arrived  at  by  tnA 
addition. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  November  12th,  1877.) 

Wallace,  J.  The  plaintiffs,  upon  the  entry  of  certain 
mereliandise,  added  eighteen  per  cent  to  the  market  valoe  u 
stated  in  the  inyoice,  accompanying  the  act  by  a  protest,  in 
which  they  stated  that  they  added  the  eighteen  j)er  eenL  to 
the  invoice  value  under  compulsion,  to  prevent  a  siezure  of 
the  merchandise,  and  that  the  real  value  was  correctly  set 
forth  originally  in  the  invoice.  Similar  merchandise  had 
theretofore  been  entered  by  the  plaintiffs  upon  similar  in- 
voices, and  upon  appraisal,  eighteen  per  cent,  had  been  added, 
and  the  merchandise  had  thereupon  been  seized  for  forfeiture; 
and  their  object  was  to  avoid  such  a  result  in  the  present 
entry.  They  now  seek  to  recover  from  the  defendant,  the 
collector,  the  duty  assessed  upon  the  additional  eighteen  j^ 
cent. 

The  action  cannot  be  maintained.  Upon  the  entry  of  their 
merchandise^  one  of  two  courses  was  open  to  the  plaintifis. 
If  they  believed  the  market  value  of  the  merchandise  to  be 
correctly  stated  in  the  invoice,  they  could  have  relied  upon 
this  belief,  and,  in  case  it  was  fixed  at  a  higher  value,  upon  ap- 
praisement, could  have  had  redress  by  an  appeal  from  the 
appraisal.  If  they  were  unwilling  to  adopt  this  course,  fear- 
ing the  contingency  of  an  appraisal  which  might  fix  the  valne 
of  the  merchandise  at  a  sum  so  much  greater  than  the  invoice 
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value,  as  to  sabject  them  to  an  action  for  penal  duty  or  for- 
feiture, they  had  the  right  to  add  to  the  invoice  value  such 
Bum  as  they  should  deem  advisable,  in  which  event  there 
could  not  legally  be  an  appraisal  for  a  less  value.  No  other 
course  was  open  to  the  plaintiffs.  Instead  of  selecting  the 
former  they  selected  the  latter,  and  thereby  put  it  beyond  the 
power  of  the  appraisers  to  fix  a  lower  value  than  that  on 
which  the  duties  were  collected.  The  plaintiffs  could  not 
qualify  the  effect  of  their  act  in  adding  to  the  value  in  the 
invoice,  by  assigning  the  reasons  which  induced  them  so  to  do.. 
Having  fixed  the  value  at  a  sum  below  which  there  could  not 
be  an  appraisal,  they  cannot  be  heard  to  complain  of  the  re- 
sult, and  are  liable  to  pay  the  duties  assessed. 
Judgment  is  ordered  for  the  defendant. 

Rteph^n  O.  Clarke^  for  the  plaintiffs. 

Henry  E.  Tremain^  {Assistant  District  Attorney,)  for  the 
defendant. 


Joseph  H.  Walkeb  and  othebs 

vs. 
John  H.  Byrnes  and  othebs. 

Where  a  declaration  sets  forth  aa  the  cause  of  action  frandalent  representationa 
made  to  induce,  and  which  did  induce,  a  sale  of  goods  on  credit,  the  aver- 
menta  of  fraud  will  not  be  stricken  out,  on  the  motion  of  the  defendant,  so  aa 
to  make  the  action  only  one  of  asauropsit  for  goods  sold  and  delivered. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  November  12th,  1877.) 

Wallace,  J.  The  defendants  move  to  strike  out,  as  re- 
dundant and  irrelevant  matter,  various  allegations  in  the  de- 
claration, which,  in  substance,  set  forth  fraud  and  deceit  in 
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the  purchase  of  goods  by  the  defendants  from  theplaintiftyOa 
credit,  the  defendants  insisting  that  the  canse  of  action  iB  for 
goods  sold  and  delivered,  that  a  recovery  can  be  had  iq  die 
action  without  proof  of  fraud  or  deceit,  and,  therefore,  thai 
the  allegations  in  question  have  properly  no  place  in  the  de- 
claration.   Ko  question  is  made  as  to  the  form  and  snfficiene^ 
oi  the  averments  of  fraud,  but  the  sole  ground  taken  is,  Aat 
the  allegations  of  facts  which  merely  show  the  right  to  anot 
the  defendants,  are  not  constitutive  of  a  cause  of  action,  and 
are  not  traversable  by  answer.    Various  decisions  of  the  State 
Courts  are  cited,  which  sustain  the  views  of  the  defendants^ 
<^unsel,  but  the  weight  of  authority,  in  my  view,  is  on  the 
other  side.     It  will  not  be  profitable  to  review  the  cases  at 
length.     The  following  are  among  those  which  hold  that  the 
fraud  is  the  gist  of  the  action,  and  that  no  recovery  can  be 
had  without  proving  it,     {Bossy.  Mather^  51  N.  J".,  108; 
Bumham  v.   Walhup^  54  N.  T.^  656  ;  Dudley  v.  Scranim, 
57  N.  T.,  424 ;   Elv)ood  v.  Gardner,  45  N.   Y.,  349.)    An 
action  for  the  price  of  goods  sold  is  substantially  differeot 
from  an  action  for  a  fraudulent  representation,  and  the  d^ 
cumstances  that  the  fraudulent  representation  was  made  to 
induce,  and  did  induce,  a  sale  of  goods  on  credit,  does  not 
change  the  cause  of  action  from  one  in  fraud  to  one  in  as- 
sumpsit.   If  the  plaintiff  chooses  to  ground  his  action  upon 
the  fraud,  and  thereby  seek  for  a  judgment  which  will  author- 
ize the  imprisonment  of  the  defendant,  and  which  cannot  be 
affected  by  a  discharge  of  the  defendant  in  bankruptcy,  he 
must  prove  the  representations  and  the  scienter,  or  fail  in  the 
action.    The  averments  of  fraud  in  the  declaration  are  vital  to 
the  cause  of  action,  and  the  motion  to  strike  them  out  is 
•denied. 

Ma/rtin  W.  Cooke,  for  the  plaintiffs. 
D,  C,  Feeley,  for  the  defendants. 
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The  Life  Assooiatiok  of  Amebioa. 

Wben  A  motion  for  a  new  trial  on  the  gromid  of  snrpriae  is  made,  becansfr 
witneasea  have  fidled  to  testify  as  they  represented,  before  the  trial,  they 
wonld  testify,  the  question  is,  whether  the  evidence  to  be  produced  on 
another  trial  is  each  as  will  probably  secure  a  different  result 

(Before  Wjlllacb,  J.,  Northern  District  of  New  York,  NoTember  12th,  1877.) 

Wallace,  J.  Witnesses  for  the  defendant,  having  rep- 
Tesented  to  the  defendant's  attorney  that  they  were  cognizant 
of  material  facts  for  the  defence,  were  subpoenaed  by  the 
defendant,  and,  on  the  trial,  denied  aU  knowledge  of  the  facts, 
under  circumstances  which  justify  a  strong  inference  that 
they  committed  perjury.  The  defendant  now  moves  for  a 
new  trial,  on  the  ground  of  surprise ;  and  the  only  question 
I  deem  it  material  to  consider  is,  whether  the  evidence  which 
it  appears  the  defendant  can  produce  upon  another  trial  is 
such  as  will  probably  secure  a  different  result  from  that  of 
the  former  trial,  for,  unless  such  is  the  case,  the  motion  should 
be  denied. 

The  action  is  on  policies  of  insurance  upon  the  life  of 
John  Stellwagen.  The  defence,  so  far  as  it  is  now  in  question^ 
is  based  upon  a  breach  of  warranty  as  to  facts  set  forth  in  the 
application  for  insurance,  and  upon  fraudulent  concealment ; 
and,  within  the  present  issues,  the  evidence  should  be  such 
as  to  authorize  the  jury  to  find  that  some  of  the  parents  or 
brothers  of  John  Stellwagen  had  been  afflicted  with  pulmonary 
or  other  diseases,  hereditary  in  their  nature,  to  the  knowledge 
of  John  Stellwagen,  or  that  there  were  no  material  facta 
except  those  which  had  already  been  answered  in  the  applica- 
tion, respecting  the  physical  or  mental  condition  of  John 
Stellwagen,  or  his  personal  or  family  history,  of  which  the 
officers  of  the  defendant  ought  to  be  informed,  or  that  the 
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cause  of  the  death  of  the  brother  of  John  Stellwagen  was  frandft- 
lently  concealed.  Concisely  stated,  if  the  evidence  which,  it 
appears,  the  defendant  can  produce  upon  a  new  trial,  would 
authorize  the  jury  to  find  that  Daniel  Stellwagen,  the  brother 
of  the  insured,  had  been  afflicted  with  insanity,  or  committed 
suicide  while  insane,  and  that  the  insured  had  knowledge  of 
the  fact,  there  should  be  a  new  trial ;  otherwise,  not. 

The  testimony  on  the  former  trial  together  with  that 
which  the  affidavits  show  the  defendant  can  obtain,  is  sufficient 
to  authorize  a  jury  to  find  that  Daniel  Stellwagen  was  iosaae, 
but,  I  am  of  opinion,  is  insufficient  to  support  a  finding  that 
John  Stellwagen  had  knowledge  of  his  brother^s  insanity. 
The  substance  of  the  evidence,  disregarding  that  which  is 
merely  hearsay,  is  an  entry  iit  the  records  of  the  Erie  Comity 
poor  house,  made  in  the  year  1850,  showing  the  commitmeDt 
of  Daniel  Stellwagen  as  an  insane  pauper,  the  finding  of  a 
coroner's  jury,  to  the  effect  that  Daniel  Stellwagen  ^^came  to 
his  death  by  committing  suicide,  or  accidentally  falling  while 
laboring  under  a  mental  derangement  of  mind,"  and  the 
testimony  of  three  witnesses,  who  worked  with  Daniel  for 
several  months,  shortly  prior  to  his  death,  and  who  detail  the 
acts  upon  which  they  predicate  their  opinion  of  his  insanity. 

The  incompetent  evidence  bearing  on  this  question  is  to 
be  laid  out  of  the  case.  Neither  the  verdict  of  tiie  jury  at  the 
coroner's  inquest,  nor  the  entries  in  the  books  of  the  poor- 
house,  can  be  proved,  without  evidence  showing  that  they  had 
been  brought  to  John's  attention  before  he  applied  to  be  in- 
Bured ;  and  all  that  remains  is  inadmissible,  because  hearsay, 
except  that  which  relates  to  the  conduct  of  Daniel,  upon 
which  the  witnesses  base  their  opinion  of  his  insanity.  This 
conduct,  as  described  in  the  affidavits,  is  not  marked  by  asy 
decisive  symptoms  of  insanity,  and,  if  it  should  be  aasi/med 
that  John  had  observed  it,  of  which  there  is  no  proof,  ifl  as 
consistent  with  other  theories  of  the  moving  cause  as  with 
that  of  insanity.  Excluding  from  consideration  Daniel's  death  . 
by  insane  suicide,  and  his  confinement  as  an  insane  penoD, 
the  remaining  facts  which  are  capable  of  proof  by  competent 


NOVEMBER,  1877.  851 


Stellwagen  v.  The  Life  Association  of  America. 


testimony,  would  not  authorize  a  jury  to  find  a  fraudulent  sup- 
pression in  the  application,  or  that  John  knew  his  brother  had 
been  afflicted  with  a  hereditary  disease.     It  is  to  be  observed, 
that  all  the  acts  upon  which  insanity  is  predicated,  occurred  over 
twenty  years  prior  to  the  application  for  the  insurance ;  that  no 
admissions  of  John  as  to  any  knowledge  regarding  Daniel's 
physical  or  mental  condition  are  proffered  ;  that  none  of  the 
witnesses  speak  of  any  conduct  of  Daniel  when  John  was  pre- 
sent ;  and  that  the  conduct  upon  which  they  base  their  opinions 
of  insanity,  though  consistent  with  that  theory,  is  not  inconsist- 
ent with  other  deductions.     While  the  relationship  between 
John  and  Daniel,  and  the  fact  that  they  lived  in  the  same  city, 
afford  strong  moral  evidence  that  John  knew  of  his  brother's 
insanity,  if  it  existed,  it  is  not  legal  evidence,  in  the  absence  of 
any  proof  of  intimacy  between  them.  The  brother  who  survives 
the  insured,  who  had   equal  facilities  for  information  with 
John,  testified,  oh  the  former  trial,  that  he  had  never  heard 
that  Daniel  was  insane.     The  burden  of  proof  is  on   the 
defendant,  to  show  John's  knowledge  of  his  brother's  insanity, 
and  this  cannot  be  proved  by  speculation  or  conjecture. 

I  attach  but  little  importance  to  the  defence  predicated  on 
the  statement,  in  response  to  a  question  in  the  application,  that 
no  material  facts  respecting  the  family  history  of  the  insured 
existed,  of  which  the  officers  of  the  defendant  ought  to  be  in- 
formed. Information  had  already  been  given,  by  the  answers 
to  the  questions  in  the  application,  of  every  conceivable  fact 
about  which  the  officers  of  the  defendant  deemed  it  necessary 
to  inquire.  If  the  information  was  correct,  the  question  was 
a  mere  drag-net,  for  the  purpose  of  procuring  some  technical 
defence  to  the  policy ;  if  not  correct,  the  defendant  had  the 
means  to  avail  itself  of  substantial  and  meritorious  defences. 

In  conclusion,  while  it  can  hardly  be  claimed  that  the  de- 
fences arising  from  the  breach  of  warranty  can  be  maintained 
with  any  practical  chances  of  success,  the  evidence  in  support 
of  them  is  not  sufficient,  considered  in  its  theoretical  import- 
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ance  upon  the  result  of  a  new  trial,  to  justify  the  granting  of 
the  motion. 

A  new  trial  is,  therefore,  denied. 

Ddomm  F.  Cla/rJc^  for  the  plaintiff. 

Benjamin  H.  Aicstm^  for  the  defendant. 


Kafael  Pentlarge 
William  S.  Beeston  and  Fbederiok  Pentlarge.   Ik  Equitt. 

p.  obtained  a  patent,  as  inyentor,  in  March,  18H,  for  an  "improremeDt  in  bmigB 
for  casks."  In  Jane,  1876,  B.  applied  for  a  patent,  as  inventor,  for  the  aune 
inyention.  An  ioterference  was  declared,  and  proofii  were  taken.  Hie  eznii- 
iner  decided  in  favor  of  P.  On  appeal,  the  board  of  examiners  decided  ia 
favor  of  B.  On  farther  appeal,  the  Commissioner  of  Patents  decided  in  fiTor 
of  P.  After  the  issae  of  the  patent  to  P.,  B.  and  F.  were  in  partnership  with 
P.,  and  the  firm  made  the  bungs  and  advertised  them  as  eecared  by  pataoi 
After  the  dissolntion  of  sach  partnership,  B.  and  F.  continned  to  make  the 
bangs :  ffeld,  tbat  P.  was  entitled  to  a  preliminary  injanction  to  restrain  B. 
and  F.  from  so  doing. 

The  proceeding^  before  the  Patent  Office,  between  the  same  parties,  cast  on  tbe 
defendants  the  harden  of  showing  the  determioation  of  the  Gommissioser  to 
have  been  manifestly  wrong. 

(Before  BsmEDicr,  J.,  Eastern  District  of  New  York,  November  14th,  1877.) 

Benedictt,  J.  This  action  is  brought  to  recover  damages 
for  the  infringement  of  a  patent  for  an  '^  improyement  in 
bungs  for  casks,"  issued  to  the  plaintiff  March  17th,  1874, 
and  reissued  on  June  30th,  1874,  and  to  obtain  an  injunction. 
The  case  is  now  before  the  Oourt  upon  a  motion  for  a  prelim- 
inary injunction,  to  restrain  the  defendants  from  manufactur- 
ing a  certain  form  of  bung  during  the  pendency  of  the  action. 
The  issue  between  the  parties  presents  a  question  of  fact,  the 
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decision  of  which  must  depend  largely  upon  the  credibility  of 
the  witnesses.     There  is  no  dispute  as  to  the  novelty  and  use- 
fulness of  the  invention  described  in  the  plaintiff's  patent, 
but  it  is  denied  that  the  plaintiff  was  the  inventor.    An  issue 
of  this  character  is  common  enough,  but,  in  this  case,  it  pre- 
sents some  peculiar  features.    It  is  conceded,  on  all  sides,  that 
the  invention  in  question  originated  in  the  factory  of  Beeston, 
Pentlarge  &  Co.,  a  firm  engaged  in  manufacturing  bungs ; 
that  it  was  first  conceived  in  the  month  of  February,  1874 ; 
and  that  the  circumstance  which  led  to  the  conception  was  a 
visit  to  the  firm  of  one  George  W.  Gillette.    The  firm  of 
Beeston,  Pentlarge  &  Co.  was,  at  that  time,  composed  of 
Bafael  Pentlarge,  the  plaintiff,  and  William  E.  Beeston  and 
Frederick  Pentlarge,  the  defendants ;  and  the  question  in  the 
case  is,  which  of  the  parties  invented  this  bung.      No  one 
claims  that  there  was  a  joint  invention,  but  Bafael  Pentlarge, 
the  plaintiff,  and  William  H.  Beeston  each  claims  to  have  been 
the  sole  inventor.    This  question  has  before  been  raised  be- 
tween these  same  parties,  in  an  interference  case  before  the 
Patent  Office.      The  original  patent  having  been  issued  in 
March,  1874,  on  June  13th,  1876,  the  defendant  Beeston  ap- 
plied to  the  Patent  Office  for  a  patent  for  the  same  invention, 
then  for  the  first  time  making  any  public  claim  to  be  the  in- 
ventor.   A  case  of  interference  was  then  declared,  and,  in 
that  case,  t-estimony  was  taken  at  considerable  length,  and  by 
both  parties.      The  case  was  stoutly  contested,  and  it  was 
three  times  argued.    In  the  first  instance,  the  decision  of  the 
examiner  was  adverse  to  the  claim  of  Beeston.    An  appeal 
was  taken  to  the  Board  of  Examiners,  and  the  decision  of  the 
Board  was  to  issue  a  patent  to  Beeston,  in  order,  as  the  Board 
say,  that  Beeston  should  be  put  on  an  equal  footing  with  Pent* 
large  before  the  Courts.      From  this  determination  of  the 
Board  of  Examiners  an  appeal  was  taken  to  the  Commissioner 
of  Patents,  who  reversed  the  decision  of  the  Board  of  Exam- 
iners,  and  refused  to  issue  a  patent  to  Beeston.    In  these  sev- 
eral hearings  the  question  at  issue  was  the  precise  question 
argued  upon  this  motion,  and  upon  the  determination  of  which, 
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at  final  hearing,  the  validity  of  this  patent  depends.    Tbe  evi- 
dence adduced  in  support  of  and  in  opposition  to  this  motioD 
consists  of  the  evidence  taken  in  the  interference  case,  the 
parties  having  seen  fit  to  make  that  a  part  of  the  record,  to- 
gether with  certain  additional  affidavits;  and  the  argument 
addressed  to  me  has  gone  over  the  whole  ground  of  contro- 
versy.    I  do  not,  however,  feel  called  on,  upon  this  motion, 
to  make  a  determination  of  the  decisive  question  of  the  ca%. 
That  should  be  left  to  be  decided  upon  the  hearing  of  the 
cause.     Without,  therefore,  determining  whether  this  bung 
was  invented  by  Pentlarge  or  by  Beeston,  I  am  of  the  opinion 
that  the  motion  of  Pentlarge  for  an  injunction  should  be 
granted,  and  for  the  following  reasons :  Pentlarge  has  a  patent 
duly  issued  to  him  in  1874.   Beeston  has  no  patent.  A  strenn- 
<^u&  controversy,  wherein  the  parties,  and  their  witnesses,  were 
fully  examined,  with  opportunity  for  cross-examination,  has 
been  had  before  the  Patent  Office,  and  the  defendant  Beeston 
then  failed  to  convince  the  Commissioner  that  he  was  the  in- 
ventor of  this  bung ;  and,  while  it  is  true  that  the  hearing  and 
decision  in  an  interference  case  is  not  equivalent  to  a  judicial 
determination,  ( Union  Paper  Bag  Machine  Co,  v.  Crane.  1 
Hohnes^  429,)  it  seems  proper  to  consider,  upon  a  motion  like 
the  present,  proceedings  such  as  were  had  before  the  Patent 
Office  between  the  same  parties,  as  having  the  effect  to  cast 
upon  the  defendants  the  burden  of  showing  the  determination 
to  have  been  manifestly  wrong. 

Moreover,  it  appears  in  evidence,  that,  after  the  patent 
was  issued  to  the  plaintiff,  and  up  to  the  time  when  the  part- 
nership relation  between  Beeston  and  the  plaintiff'  was  dis- 
solved, the  firm  of  Beeston,  Pentlarge  <fe  Co.  were  making 
and  selling  these  bungs,  and  were  advertising  them  io  the 
public  as  secured  by  patent.  This  was  a  representation  by  the 
defendants  that  the  bungs  were  protected  by  the  plaintiff's 
patent,  that  being  the  only  patent  ever  issued  for  this  inven- 
tion ;  and,  during  this  period,  there  was  an  acquiescence  bj 
.the  public  in  the  claim  thus  made.  Nor  does  it  now  appear 
that  any  persons  besides  the  defendants,  one  of  whom  is  the 
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son,  and  both  the  former  partners,  of  the  plaintiff,  claim  the 
right  to  use  this  invention.  Furthermore,  since  the  dissoin- 
tion  of  the  partnership,  and  up  to  this  time,  the  defendants, 
althoagh  well  aware  that  the  only  patent  in  existence  is-  that 
of  the  plaintiff,  are  making  and  selling  these  bungs  as  patented 
articles,  and,  by  their  advertisements,  now  represent  to  the 
public  that  the  bungs  they  are  making  are  secured  by  a  patent. 
These  acts  and  declarations  of  the  defendants  are  adverse 
'  to  the  ground  they  take  in  the  defence  of  this  action,  and, 
coupled  with  the  proceedings  before  the  Patent  Office,  appear 
to  me  to  constitute  a  valid  ground  for  asking  the  interposition 
of  this  Court,  by  way  of  injunction,  to  compel  the  defendants 
to  abstain  from  the  manufacture  of  this  bung  until  the  valid- 
ity of  Beeston's  claim  shall  have  been  passed  on  at  the  final 
hearing.  The  application  for  an  injunction  is,  therefore, 
granted. 


Preston  Stevenson^  for  the  plaintiff. 
Ahbett  cJ6  FuU^r^  for  the  defendants. 


Edwin  W.  Bullinobb 
Joseph  Maoket.    In  Equitt. 

A  fiiiit  ID  equity  was  heard  on  bill  and  answer,  and  the  bill  was  dismissed.  The 
pUintlff  afterwards,  before  a  final  decree  was  entered,  asked  to  be  allowed  to 
file  a  general  replication  and  take  test*mony,  offering  to  pay  the  accnied 
costs,  ^o  mistake  or  inadvertence  was  suggested :  Held,  that  the  motion 
BAwt  be  denied. 

(Before  Bbtsdzct,  J.,  Eastern  District  of  New  York,  November  16th,  1877.) 


856  EASTERN  DISTRICT  OF  NEW  YORK, 

BolBiiger  9.  Msekej. 

Benedictt,  J.    This  case  comes  before  the  Court  upon  a 
motion,  on  the  part  of  the  plaintiff,  U>  be  allowed  to  file  a  rep- 
lication and  take  proofs,  after  a  hearing  had  opon  bill  and  an- 
swer.   The  action  is  brought  to  protect  a  copyright  which  the 
plaintiff  asserts  in  a  certain  weekly  business  jouroal,  called 
^'  The  Counting  Hoase  Monitor,"  which  eopjright  he  alleges  the 
defendant  has  infringed  by  issuing  certain  publications  known 
as  ^'  The  A.  B.  C.  Guide."    The  cause  was  brought  to  a  hea^ 
ing  by  the  plaintiff  upon  bill  and  answer,  when  it  appeared, 
and  was  held  by  the  Court,  that  the  answer  contained  a  sof- 
flcfent  denial  of  the  authorship  of  the  work  set  fortili  in  thebiH 
as  copyrighted*    Accordingly,  the  bill  was  dismissed.    Before 
the  entry  of  a  final  decree  dismissing  the  bill,  the  plaintiff  pre^ 
sents  his  petition  to  be  allowed  to  file  a  general  rep1icati<m 
and  take  testimony,  offering  to  pay  the  costs  of  the  caoseupto 
this  time.     This  petition  is  supported  by  an  affidavit  of  the 
plaintiff,  that  he  is  able  to  prove  the  allegations  of  his  bill.  Ko 
other  facts  are  relied  on  to  support  the  application,  and  the 
sole  reason  assigned  for  the  application  is,  that,  inasmuch  as 
this  action  has  been  commenced  and  the  answer  filed,  if  it  is 
allowed  to  proceed,  the  necessity  of  bringing  another  action, 
for  the  purpose  of  obtaining  a  decision  upon  the  validity  of 
the  plaintiff's  copyright  and  its  infringement  by  publications 
which  the  defendant  continues  to  issue,  will  be  avoided.    I  do 
not  think  the  reason  sufficient.    The  plaintiff,  with  his  eyes 
open,  deliberately  elected  to  try  the  cause  upon  bill  and  an- 
swer.   No  mistake  or  inadvertence  is  suggested.     The  plaintiff 
selected  his  time  and  mode  of  trial,  and  put  the  defendant  to 
the  expense  of  a  hearing,  to  reimburse  which  the  meagre  costs 
allowed  by  the  laws  of  the  United  States  are  wholly  inade- 
quate.   If  the  decree  rendered  upon  the  hearing  so  had  is  of 
any  benefit  to  the  defendant,  I  see  no  reason  why  he  should 
now  be  deprived  of  such  benefit.    Certainly,  the  plaintiff  can- 
not ask  that  the  result  of  a  trial  procured  by  him,  and  which 
has  put  the  defendant  to  cost,  should  now  be  set  asido^  to  the 
detriment  of  the  defendant.     On  the  other  hand,  if  no  benefit 
can  accrue  to  the  defendant  from  the  decree  that  has  been  ren- 
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dered,  it  is  not  seen  what  injnry  can  regalt  to  the  plaintiff  by 
allowing  the  decree  to  stand.    The  motion  ia  denied. 

Oliver  Wells  and  Thomas  William  GlarJoe^  for  the  plaintiff. 
George  W.  Lord^  for  the  defendant. 


Jaspbb  K.  Hbsbsrt  vs.  BENJAicnr  F.  Butlbs. 

After  a  Upse  of  two  and  a  half  years,  this  Court  refoaed  to  allow  a  bill  of  ezcep* 
tiona  to  be  signed  and  filed,  no  step  looking  to  that  end  haying  ever  been  be- 
fore taken,  and  a  writ  of  error  in  the  case  being  pending  in  the  Supreme 
Court 

(Before  Bestediot,  J.,  Eastern  District  of  New  York,  December  6th,  1877.) 

Benedict,  J.  This  cause  was  tried  before  the  Court  and  a 
jorj  at  the  May  term,  1875.  During  the  trial  various  rulings 
were  made  bj  the  Court,  to  which  exceptions  were  taken  and 
then  noted.  At  the  close  of  the  testimony,  the  Court  directed 
a  verdict  for  the  defendant,  to  which  direction  the  plaintiff 
then  excepted.  Under  the  direction  of  the  Court  the  jury 
found  a  verdict  for  the  defendant,  and  judgment  was  then  en- 
tered in  favor  of  the  defendant,  for  costs.  Neither  at  that 
time  nor  since  was  any  application  made  for  a  stay  of  proceed- 
ings upon  the  verdict.  Nor  waa  any  consent  ever  given,  nor 
order  ever  granted,  giving  time  either  to  make  a  bill  of  ex- 
ceptions, or  to  make  a  case  and  turn  the  same  into  a  bill  of 
exceptions.  Until  now  no  application  was  ever  made  for  the 
allowance  of  a  bill  of  exceptions,  nor  has  any  bill  of  exceptions 
been  presented  for  settlement  and  signature.  On  the  23d  of 
June,  1875,  a  writ  of  error  waa  duly  issued  and  served,  and 
thereafter  the  record,  with  the  case  to  be  hereafter  referred  to, 
was  transmitted  to  the  Supreme  Court  of  the  United  States, 
where  it  remains.  On  September  19th,  1875,  a  case,  bearing 
the  ondorsement :  "  Agreed  to,  Develin  &  Miller,  Att'ys  for 
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defendant,''  was  presented  to  the  Judge  who  tried  the  canse, 
who  then^npon  the  request  of  the  defendant,  wrote  thereon, 
below  the  said  endorsement,  the  further  endorsement :  "  Set- 
tled as  within,  pursuant  to  the  above  consent."    As  before 
stated,  this  case  has  been  transmitted  to  the  Supreme  Court, 
as  part  of  the  record.     In  this  position  of  the  cause  the  pbunt^ 
iff  moves  the  Court  for  an  order  directing  the  signing,  Bealing 
and  filing  of  a  bill  of  exceptions  herein,  as  of  the  1st  day  of 
June,  1875,  and  presents  the  case  above  referred  to  to  be  now 
signed  and  sealed  as  a  bill  of  exceptions.    The  motion  is  op- 
posed by  the  defendant,  mainly  upon  the  grounds,  first,  that 
it  was  never  consented,  in  behalf  of  the  defendant,  nor  ordered 
by  the  Court,  that  the  case  might  be  turned  into  a  bill  of  ex- 
ceptions, and  that,  in  the  absence  of  such  consent  or  order,  the 
Court,  now,  after  the  lapse  of  several  terms  of  the  Conrt,  is 
without  power  to  make  such  an  order  in  the  cause ;  second, 
that  the  cause  has  been  removed  from  this  Court  to  the  Su- 
preme Court  of  the  United  States,  and  that,  until  the  record 
shall  be  transmitted  by  the  Supreme  Court  to  the  Circuit 
Court,  the  latter  Court  can  make  no  alteration  of  the  record. 

I  am  constrained,  by  the  authority  of  decisions  of  the  Sn- 
preme  Court  of  the  United  States,  to  deny  this  motion.  This 
case  differs  from  the  case  of  WiUiamsofi  v.  Suydam^  (4  Blatehf. 
a  (7.  jff.,  323,  and  20  How.,  427,)  relied  on  by  the  plaintiff. 
In  that  case,  the  right  to  make  a  case  and  to  turn  the  case  into 
a  bill  of  exceptions  was  reserved  at  the  trial,  while,  here,  no 
such  right  was  reserved,  nor  any  such  permission  given.  In 
United  States  v.  JBreiUing,  (20  Howard^  252,)  the  signing  of 
a  bill  of  exceptions  after  the  term  was  upheld  only  upon  the 
ground  that  a  consent  to  extend  the  time  of  settling  a  bill  of 
exceptions  was  to  be  presumed  from  the  circumstances  of  that 
case,  but  with  the  announcement  from  the  Supreme  Court, 
that  ^'that  case  went  to  the  extreme  verge  of  the  law  upon 
this  question  of  practice."    {MiiUer  v.  Ehlere^  1  OUo^  249.) 

The  case  last  cited  is  decisive  of  the  present  application. 
In  that  case,  an  ex  parte  order,  directing  a  bill  of  exceptions  to 
be  filed  as  of  the  date  of  the  trial,  was  treated  as  a  nullity,  for 
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want  of  power.     In  this  case,  the  application  is  the  same,  but 
the'  defendant  has  notice  of  the  application,  and  appears,  to 
deny  the  power  of  tlie  Court  to  grant  such  an  order.     The 
order  applied  for,  if  granted,  would  also  be  a  nullity,  because 
the  term  at  which  the  trial  was  had  and  the  judgment  ren- 
dered was  allowed  to  •  end  without  any  steps  whatever  being 
taken  towards  the  allowance  of  a  bill  of  exceptions,  or  to  ob- 
tain an  extension  of  time  for  that  purpose,  and  there  is  no  cir- 
cumstance from  which  to  infer  a  consent  to  sach  an  extension. 
It  is  true,  that  a  case  was  agreed  to  by  the  defendant  after  the 
expiration  of  the  term,  but  a  case  is  not  a  bill  of  exceptions, 
and  cannot  be  turned  into  a  bill  of  exceptions  unless  an  order 
is  made  to  that  end,  and,  in  pursuance  of  such  an  order,  the 
bill  of  exceptions  is  duly  signed  and  sealed.    And,  according 
to  the  decision  of  the  Supreme  Court,  the  power  to  sign  and 
seal  a  bill  of  exceptions  in  this  cause  ceased  with  the  term  at 
which  the  cajase  was  tried.     I  notice,  indeed,  that  it  is  inti- 
mated by  the  opinion  delivered  in  MuUer  v.  Ehlers^  that, 
"under  very  extraordinary  circumstances,"  the  power  to  sign 
and  seal  a  bill  of  exceptions  may  be  exercised  after  the  e3q)ira- 
tion  of  the  term,  but  the  action  of  the  Court  upon  the  circum- 
stances of  that  case  appears  to  forbid  me  to  consider  the  cir- 
cumstances of  the  present  case  as  sufficient  to  justify  the  order 
now  applied  for.     If  the  correctness  of  my  understanding  as 
to  the  rule  intended  to  be  laid  down  by  the  Supreme  Court  of 
the  United  States  is  doubted,  the  plaintiff  may  think  tit  to  dis- 
close to  that  Court  the  facts  attending  the  case,  upon  an  appli- 
cation to  the  Court  to  have  the  record  transmitted  to  this 
Court,  for  the  purpose  of  obtaining  an  allowance  of  a  bill  of 
exceptions,  and  the  signing  and  filing  of  the  same,  in  which 
case  a  direction  by  the  Supreme  Court  that  the  record  be 
transmitted  for  such  a  purpose  would  imply  the  existence  of 
power  in  this  Court,  under  the  circumstances  of  this  case,  to 
grant  the  relief  sought,  and  would  dispose  of  both  the  grounds 
of  objection  that  have  been  taken  to  any  action  of  this  Court 
at  this  time. 
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The  motion  must  be  denied,  with  liberty  to  renew  the 
same  in  case  the  record  be  transmitted  as  above  indicated. 

John  H.  Bergen^  for  the  plaintiff. 

John  E*  Devdin^  for  the  defendant.  ! 

I 


The  C.  F.  Aokbrman. 


In  a  snit  in  rem  against  a  vessel,  brought  in  the  District  Conrt,  the  vesad  wis 
discharged  from  custody,  in  that  Court,  on  a  stipulation  for  Taloe.  On  appetl, 
a  decree  was  rendered  by  the  Circuit  Court  for  the  libellant,  with  a  directioo 
that  the  two  stipulators  for  value  pay  into  that  Court  the  amount  of  sack 
stipulation.  One  of  the  stipulators  having  died,  the  Ubellant  applied  for  the 
entry  of  a  summary  judgment  against  the  other  stipulator,  for  the  amooDtof 
the  decree,  and  for  execution  against  him.  It  was  objected,  that  the  libellftnt 
had  not  exhausted  his  remedy  against  the  claimant  of  the  vessel,  aod  that  tbt 
death  of  the  one  stipulator  defeated  the  right  of  the  Ubellant  to  exeeotioa 
against  the  survivor :  Beld,  that  the  application  must  be  granted. 

(Before  BaysDior,  J.,  Eastern  District  of  New  York,  December  21st^  1877.) 

Benedict,  J.  This  is  a  proceeding  in  reniy  which  has  been 
carried  by  appeal  from  the  District  to  the  Circuit  Court,  and 
there  decided  in  favor  of  the  libellants.  While  the  case  was 
in  the  District  Court,  the  vessel  was  discharged  from  custody, 
upon  a  stipulation  for  value,  which  stipulation,  accordingly) 
took  the  place  of  the  vessel.  Upon  the  determination  of  the 
case  in  the  Circuit  Court,  it  was  there  ordered,  adjudged  and 
decreed,  that,  in  pursuance  of  the  terms  of  the  stipulation  for 
value  herein,  given  on  the  discharge  of  said  steam  tug  from 
custody  herein,  Thomas  Kenny  and  Erick  P.  Lindahl,  tte 
stipulators  named  therein,  pay  into  this  Court  the  amount  of 
their  stipulation,  and  that  the  libellants  have  execution  to  en- 
force this  decree.  The  libellants,  now,  upon  proof  of  failure 
to  pay  the  decree  and  of  non-performance  of  the  stipulation} 
upon  due  notice,  ask  for  a  summary  judgment  against  Erick 
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P.  Liiidahl,  one  of  the  stipulators  for  value,  for  the  amount  of 
the  decree,  and  for  execution  against  him  to  collect  the 
amount.  In  opposition  to  the  motion  Lindahl  appears  and  ob- 
jects, upon  the  ground,  that  it  does  not  appear  that  the  libel- 
lants  hare  exhausted  their  remedy  against  the  claimants. 
The  answer  to  the,  objection  is,  that  the  proceeding  is  in 
remj  and  the  libellants'  right  to  proceed  against  the  stipulators, 
upon  the  stipulation  for  value,  became  perfect  upon  the  rendi- 
tion of  the  decree.  The  stipulation  for  value  represents  the 
vessel,  and  the  stipulators,  by  reason  of  their  stipulation,  are 
liable  to  a  summary  judgment  against  them,  without  other 
proceedings  had,  and  without  regard  to  the  solvency  of  the 
claimants,  or  to  any  liability  of  the  claimants,  by  reason  of 
their  intervention,  if  any  such  liability  exists. 

The  only  other  question  presented  is,  whether  the  death  of 
one  of  the  stipulators  for  value  defeats  the  right  of  the  libel- 
lants to  execution  against  the  survivor.  It  is  to  be  observed, 
that,  although  the  order  of  the  Circuit  Court  does  not,  in 
terms,  direct  the  entry  of  a  summary  judgment  against  the 
stipulators,  it  adjudges  the  stipulators  liable  to  pay  the  amount 
awarded  to  the  libellants,  and  authorizes  execution  to  issue 
against  them,  in  case  of  default.  This  order  supposes  author- 
ity to  enter  a  summary  judgment  upon  proof  of  non-compli- 
ance with  the  stipulation,  and,  such  proof  being  fnade, 
requires  the  entry  of  judgment  and  the  issuing  of  execution 
thereon.  The  right  to  give  summary  judgment  upon  a  stipu- 
lation in  Admiralty  has  been  long  recognized,  not  only 
by  the  District  Courts,  but  also  by  the  Circuit  Courts,  where 
such  judgments  have  often  been  entered.  It  has  also  been 
recognized  by  the  Supreme  Court  of  the  United  States.  This 
right  appears  to  be  expressly  conferred,  in  actions  m  per- 
sonam^ by  Admiralty  Kules  3  and  4,  of  the  Supreme  Court, 
and  the  right  to  su<^  a  judgment,  in  actions  in  rem^  is  given 
by  Rule  66  of  the  District  Court  of  this  District,  under 
which  rule  the  stipulation  in  question  was  taken.  To  the  same 
effect  is  Rule  14:4:  of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  where  that  rule  has  been  in  existence  and 
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acted  upon  for  many  years.  I  do  not  doubt,  therefore,  the 
power  of  this  Court  to  direct  the  entry  of  a  summary  judg- 
ment upon  the  stipulation  for  value  given  in  this  case,  againBt 
the  surviving  stipulator,  who,  by  the  terms  of  the  stipulation, 
has  made  himself  liable  to  pay  the  full  amount  of  the  decree. 
It  is  no  answer  to  the  engagement  of  such  a  stipulation,  for 
him  to  say  that  another  person,  at  one  time  bound  with  him, 
is  now  dead.  What  might  be  the  libellants*  rights  against  the 
estate  of  the  deceased  stipulator  need  not  be  considered,  as  the 
present  application  is  only  for  a  judgment  and  decree  against 
the  surviving  stipulator. 
The  motion  is  granted. 

Scvdder  <&  Carter^  for  the  libellants. 

JButler,  Stillman  <&  JSvhbard^  for  the  claimants. 


LoRiN  Ingeesoll  vs.  Darius  Benham  and  others.  In  Eqctit. 

Under  the  circumstances  of  this  case,  the  Court  reftised  to  open  an  ioteriocatory 
decree. 

(Before  Wiieelkr,  J.,  Southern  District  of  New  York,  December  22d,  1877.) 

Wheeler,  J.  This  cause  has  been  heard  on  the  petition 
of  the  defendants  to  open  the  interlocutory  decree  heretofore 
entered  therein,  because  of  the  discovery  of  new  matter,  and 
the  failure  of  their  then  counsel  to  fully  represent  their 
interests,  and  the  answer  of  the  orator  thereto.  It  appears 
therefrom,  that  there  has  been  no  discovery  of  any  new  evi- 
dence, but  only  a  discovery  of  a  new  use  of  that  which  was 
before  well  known.  It  is  not  claimed  but  that  the  facts  were 
all  fully  known  to  the  defendants  and  their  counsel,  but  that 
the  Circuit  Court  of  the  United  States  in  the  District  of  New 
Jersey  has  made  a  decision  upon  the  facts,  which  they  did 
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not  know  of,  and  the  like  of  which  neither  they  nor  their 
counsel  saw  fit  to  ask  to  have  made  here.  If  that  was  the 
onlj  decision  that  had  been  made,  and  the  question  was  open, 
doubtless,  it  would  have  great  and,  perhaps,  controlling  weight 
here.  But,  not  only  is  the  question  foreclosed  by  this  inter- 
locutory decree,  but  also  by  a  judgment  the  same  way  in  an 
action  at  law,  on  the  law  side  of  this  Court,  between  these 
same  parties.  So  that,  if  this  decree  were  removed,  that 
judgment  would  still  stand  as  a  conclusive  adjudication  of  the 
rights  of  the  parties  involved,  which  would  bind  the  Court  to 
make  the  game  decree  again.  Therefore,  it  would  be  useless 
to  open  the  decree,  under  the  circumstances,  if  it  was  allow- 
able, under  the  usual  rules  applicable,  to  open  a  decree  for 
such  a  reason.  But,  further,  the  reason  is  not  adequate.  The 
decree  in  the  District  of  New  Jersey  might  as  well  be  opened 
on  account  of  the  one  here,  as  vice  versa. ' 

.  There  is  nothing  to  show  but  that  the  defendants  were  in 
fully  fact  and  properly  represented  by  their  counsel,  according 
to  his  best  judgment.  The  petition  alleges,  in  substance,  that 
they  did  not  know  he  was  so  situated  that  he  could  not  so  re- 
present them,  but  scarcely,  if  at  all,  sets  forth  that,  in  fact,  he 
was  80  situated.  But,  if  it  be  taken  as  an  allegation  to  that 
extent,  the  allegation  is  not  admitted  in  the  answer  nor  proved 
evidence,  and  it  would  be  unsafe  and  unjust,  not  only  to  the 
orator  but  to  the  solicitor,  to  assume  that  be  did  not  do  his 
fnll  duty,  without  full  proof  that  he  did  not. 
Let  the  petition  be  dismissed. 


Frederic  H.  BettSy  for  the  plaintiffi 
Benjamin  F,  Lee,  for  the  defendants. 
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Dexteb  a.  Knowlton 

VS. 

The  Conobbss  and  Empire  Spring  Company. 

Where  an  illegal  contract  or  transaction  is  only  partially  perfonned,  then  if  ft 
loeut  jHBnUenHix,  and  either  party  may  rescind  the  contract. 

£.  sabscribed  for  shares  in  the  capital  stock  of  a  corporation,  in  increase  of  fii 
stock.  The  proceeding  was  illegal,  because  in  contravention  of  the  stitate 
nnder  which  the  corporation  was  organised.  K.  paid  $18,980  as  an  initabsMt 
on  his  subscription,  on  the  first  call.  By  the  subscription,  he  was  to  MA 
all  he  had  paid,  if  he  foiled  to  pay  subsequent  calls.  He  so  failed,  aod,iftv 
the  corporation  had  declared  his  rights  to  be  forfeited,  but  before  aitj  scrip 
had  been  issued  for  the  new  stock,  the  corporation  abandoned  the  plsn  d 
increasing  the  stock.  K,  sued  the  corporation  to  recorer  back  the  |1S,980: 
Held,  that  he  was  entitled  to  recoyer  it 

(Before  Wallace,  J.,  Northern  District  of  New  York,  December  24tfa,  1677.) 

Wallace,  J.  This  case  comes  here  by  removal  from  the 
State  Court,  after  a  decision  adverse  to  the  plaintiff  by  the 
Commission  of  Appeals,  reversing  the  judgment  of  the  Su- 
preme Court  in  favor  of  the  plaintiff^  and  ordering  a  new  trial. 
(57  iT.  r.,  518.) 

The  plaintiff  seeks  to  recover  $18,980,  paid  by  him  to  the 
defendant  upon  a  subscription  for  shares  of  its  capital  6to<^ 
The  defendant,  by  the  action  of  its  directors  and  stockholders, 
instituted  proceedings  for  an  increase  of  its  capital,  and  the 
subscription  agreement  was  prepared  and  executed  in  further- 
ance of  that  object.  It  has  been  assumed,  in  the  arguments  of 
counsel,  that  these  proceedings  were  illegal,  as  in  contraven- 
tion of  the  statute  under  which  the  defendant  was  oi^nized, 
and  constructively  fraudulent  as  to  the  public  and  all  stock- 
holders not  assenting  thereto,  and  the  decision  of  the  case  in 
the  State  Courts  has  been  adjudicated  upon  that  assumption. 
The  plaintiff  was  a  stockholder  and  trustee  of  the  defendant, 
and  participated  actively  in  these  proceedings. 

The  subscription  agreement  provided,  that  the  subscribert 
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shoold  pay  the  defendant  for  the  new  shares  in  instalment-s, 
as  called  for  by  the  directors,  and,  upon  failure  to  pay  any  call 
for  sixty  days,  should  forfeit  all  sums  theretofore  paid  upon 
the  subscription.     The  plaintiif  paid  the  sum  in  controversy 
upon  the  first  call  under  the  subscription,  but  failed  to  respond 
to  subsequent  calls  for  more  than  sixty  days.    After  a  resolu- 
tion had  been  passed  by  the  directors  forfeiting  the  plaintiffs 
rights  for  delinquency,  but  before  any  scrip  was  issued  for  the 
new  stock,  and  while  the  proceedings  were  inchoate,  the  stock- 
holders resolved  to  abandon  the  project  to  increase  the  stock, 
and,  pursuant  to  this  action,  the  directors  adjusted  with  par- 
ties who  held  receipts  for  payments  under  the  subscription,  by 
giving  them  the  bonds  of  the  defendant  issued  for  that  pur- 
pose.   Ko  bonds  were  tendered  to  the  plaintiff,  he  demanded 
repayment  of  the  money  paid  upon  the  subscription,  and, 
being  refused,  brought  this  action. 

If  the  subscription  agreement  was  valid,  the  plaintiff  can 
have  no  redress,  but  must  be  held  to  his  stipulation  to  forfeit 
the  payment  for  his  delinquency  in  responding  to  subsequent 
calls.  The  defendant  had  become  entitled  to  the  plaintiff's 
money  by  the  terms  of  the  subscription  agreement,  at  the  time 
it  concluded  to  abandon  the  scheme  for  increasing  its  capital, 
and,  however  hard  and  inequitable  it  may  seem  that  the  de- 
fendant should  retain  this  money,  while  abandoning  the  pro- 
ject for  which  it  was  received,  its  legal  right  so  to  do  is  clear. 
On  the  other  hand,  if  the  subscription  was  executed  as  part  of 
an  ill^^  scheme,  it  is  void  in  all  of  its  conditions,  and  the 
defendant  can  take  nothing  under  color  of  the  forfeiture  stipu- 
lated for.  The  sole  question,  in  my  view,  therefore,  is, 
whether  the  plaintiff  will  be  permitted  to  recover  money  paid 
in  partial  performance  of  an  illegal  transaction.  The  defend- 
ant has  no  right  to  the  money,  unless  that  of  possession,  under 
(nrcumstances  which  deny  to  the  plaintiff'  the  assistance  of  the 
Court  in  reclaiming  it. 

Certain  propositions  applicable  to  the  present  case  are  not 
debatable.  Courts  of  justice  refuse  to  entertain  any  applica- 
tion to  enforce  a  contract  or  transaction  which  is  inunoral,  or 
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^abyerBive  of  public  policy,  or  in  contravention  of  a  stafcula 
When  the  transaction  has  been  consummated,  or  the  oontnet 
has  been  executed,  if  the  parties  to  it  are  in  pari  delicto, 
neither  will  be  permitted  to  recover  money  or  property  de- 
livered to  the  o&er  in  furtherance  of  it.  "When  the  kw 
which  the  transaction  contravenes  is  designed  for  the  coercion 
of  one  party,  or  the  protection  of  the  other,  or  where  one 
party  is  the  principal  offender  and  the  other  acquiesces  by  con- 
straint of  circumstances,  the  parties  are  not  in  pari  ddidOj  and 
the  lesser  offender  will  be  relieved,  although  the  illegal  trans^ 
action  has  been  consummated.  So  far,  there  is  no  diversity  of 
opinion  among  text  writers,  or  in  the  reported  cases.  Another 
proposition  of  controlling  importance  in  this  case,  advanced  bj 
all  the  commentators,  and  sanctioned  by  many  decisions,  has 
been  denied  Ky  the  high  authority  of  the  Commission  of  Ap- 
peals, which  is,  that,  where  the  contract  or  transaction  is  bnt 
partially  performed,  there  is  a  locus  pcBnitentuBy  and  eiAer 
party  may  rescind. 

In  deciding  the  present  case,  the  Commission  of  Appeals, 
(Dwight,  Commissioner,  dissenting,)  have  held,  that  money 
paid  by  one  party  in  part  performance  of  an  illegal  transaction 
cannot  be  recovered  back,  where  both  parties  are  in  pari 
delicto,  and  that  no  distinction  exists,  as  to  the  right  of  recoveiy, 
between  cases  of  partial  and  of  entire  performance.  Not- 
withstanding the  great  respect  which  I  entertain  for  the 
authority  of  the  Commission  of  Appeals,  I  am  constrained  to 
differ  from  the  conclusion  thus  reached,  and  must  hold,  in  the 
language  adopted  by  Mr.  Justice  Bradley,  {Thomas  v.  OUy  of 
Bichmondy  12  Wall.,  349,  355,)  that  "  a  recovery  can  be  had, 
as  for  money  had  and  received,  where  the  illegality  consists  in 
the  contract  itself,  and  that  contract  is  not  executed,"  and 
that  *'  in  such  case,  there  is  a  locics  pwnitenticB,  the  delidum 
is  incomplete,  and  the  contract  may  be  rescinded  by  either 
party."  This  statement  of  law  finds  support  in  the  early  caae 
of  Walker  v.  Chapman^  {Lofft,  342,)  where  the  plaintiff  had 
paid  money  to  procure  a  place  in  the  customs,  but  which  he 
did  not  get,  and  brought  suit  to  recover  back  the  payment, 
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and   Lord   Mansfield  decided   in   his  favor;  and,   upon  the 
authority  of  this  case,  in  the  subsequent  case  of  Lowry  v. 
Bourdieu,  {Dong.^  46S,)  which  was  an  action   to  recover  a 
premium  paid  upon  an  insurance  which  was  merely  a  gaming 
contract,  but  was  brought  after  the  event  had  happened  upon 
which  the  insurance  was  to  be  paid,  BuUer,  J.,  said :  ^'  There 
is  a  sound  distinction  between  contracts  executed  and  exe- 
cutory," and  the  plaintifE  was  defeated  because  the  agreement 
was  not  executory.    In  Tappenden  v.  Ra/ndally  (2  Boa.  <&  P.^ 
467,)  an  action  was  maintained  to  recover  a  payment  upon  an 
illegal  contract,  Heath,  J.,  after  adverting  to  the  distinction 
between  executed  and  executory  contracts,  stated  by  Mr.  Justice 
BuUer,  saying :  ^'  I  think  there  ought  to  be  a  locus pc&niteyiticB^ 
and  that  a  party  should  not  be  compelled,  against  his  will,  to 
adhere  to  his  contract."    In  Hastdovo  v,  Jackson^  (8  jff.  &  CI, 
221,)   Littledale,   J.,   says :   '^  If  two  parties  enter  into  an 
illegal  contract,  and  money  is  paid  upon  it  by   one  to  the 
other,  that  may  be  recovered  back  before  the  execution  of  the 
contract,  but  not  afterwards  ; "  and  a  recovery  was  allowed  on 
this  ground.     Other  cases  which  proceeded  upon  the  same 
rule  are,  Avhert  v.  Walsh^  (4  Taunt.j  293  ;)  Busk  v.   Walsh^ 
(Id.,  290 ;)    Bone  v.  Mless,  (5  ffurls.  <&  Nor.  925.)    The 
same  doctrine  has  been  recognized  in  our  own  Courts.     (  White 
V.  Franklin  Bank,  22  Pick.,  181 ;  Nellie  v.  Clark,  4   Tlill, 
424 ;  Morgan   v.    Oroff,  4  Barb.,  524.)    And,  in  the  latest 
English  case,  Taylor  v.  Bowers,  (34  Zaw  Times  Pep.,  N.  S., 
038,)  decided  in  the  Court  of  Appeal,  in  1876,  the  plaintiff 
was  permitted  to  recover  property   transferred  to  defraud 
creditors,  where  the  scheme  was  not  fully  carried  out,  Mell- 
iflh,  L.  J.,  saying :  "  If  money  is  paid,  or  goods  are  delivered, 
for  an  illegal  purpose,  and  that  purpose  is  afterwards  abandon- 
ed and  repudiated,  I  think  the  person  paying  the  money  or 
delivering  the  goods  may  recover ;  but,  if  he  waits  until  the 
illegal  transaction  is  carried  out,  or  seeks  to  enforce  it,  he 
cannot  maintain  his  action." 

In  opposition   to*  these  authorities,  there  is  not  a  single 
case  of  which  I  am  aware,  sustaining  the  conclusion  of  the 
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Commission  of  Appeals.  The  cases  cited  in  snpport  of  that 
conclusion,  in  the  opinion  of  Lott,  Ch.  C,  are,  Perhm  t. 
Savage,  (15  Wend.,  412 ;)  Bell,  J5c  parte,  (1  M.  cfe  5.,  751 ;) 
Jlowson  V.  Hancock,  (8  Term  B.,  575 ;)  Bush  v.  Plaot, 
(6  Cow.,  431 ;)  and  TA^  Saratoga  County  Bank  v,  Zim^, 
(44  N.  Y.,  87.)  In  none  of  these  cases  did  the  question 
arise,  whether  the  plaintiff  could  succeed  in  an  action  in  dis- 
affirmance of  an  unexecnted  illegal  contract. 

In  conclusion,  I  concur  in  the  dissenting  opinion  of  Dwight, 
Commissioner,  that  '^  the  rule  is  well  stated  in  3  Comyn  ob 
Contracts,  109:". "If  liie  contract  continues  executory, and 
the  party  paying  the  money  be  desirous  of  rescinding  it,  he 
may  do  so,  and  recover  back  his  deposit."  A  different  rale 
would  hold  out  an  inducement  to  the  parties  to  an  illegal 
transaction  to  persevere  in  their  efforts  to  violate  the  law. 

That  the  transaction  in  furtherance  of  which  the  paymeot 
was  made  has  never  been  consummated,  is  dear.  B^ore  aor 
stock  was  issued,  the  scheme  to  issue  it  was  rescinded  bj  the 
defendant.  The  real  question  is — was  the  locu9  pcBnitentia 
open  to  the  plaintiff  at  the  time  he  brought  this  suit  ?  fle 
had  declined  to  respond  to  the  second  call,  when  the  defend- 
ant rescinded.  Can  there  be  any  doubt,  that,  up  to  the  time 
of  the  abandonment  of  the  scheme  by  the  defendant,  the 
plaintiff  could  have  resorted  to  a  Court  of  equity,  and  re- 
strained further  proceedings,  and  vacated  the  proceedings 
already  taken?  The  cases  are  numerous  where  Courts  of 
equity  have  interfered  to  prevent  the  consummation  of  a 
wrong,  upon  the  motion  of  a  party  who  was  instrumental  in 
its  inception.  It  is  laid  down  by  Judge  Story,  (1  Equity  Jur., 
§  298,)  that,  ^^  where  the  agreements  or  other  transactions  are 
repudiated  on  account  of  being  against  public  policy,  the  cir- 
cumstance that  the  relief  is  asked  by  a  party  who  isparticeps 
criminis,  is  not,  in  equity,  material.  The  reason  is,  that  the 
public  interest  requires  that  relief  should  be  given ;  and  it  is 
given  to  the  public  through  the  party.  And,  in  these  cases, 
relief  will  be  granted  not  only  by  setting  aside  the  agreement 
or  transaction,  but,  also,  in  many  cases,  by  ordering  a  repay- 
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nient  of  any  money  paid  under  it."     See,  also,  Neville  v.  Wil- 
iifison^  (1  Btowii^b  Ch.  Rep,,  let  Am.  ed.,  548,  note  a.) 

If  the  plaintiff  had  received  the  fruits  of  the  illegal  trans- 
action, in  equity,  as  at  law,  he  could  not  have  recovered  his 
payment,  but,  until  then,  not  only  could  he  have  been  heard, 
but  restitution  would  have  been  made  to  him.  The  Icxyus 
pcenitentias  was  open  to  the  plaintiff  so  long  as  he  was  in  a  po- 
sition to  resort  to  a  Court  of  equity,  and,  surely,  it  was  not 
closed  to  him  by  the  action  of  the  defendant  in  rescinding  the 
illegal  scheme.  After  that  action  on  the  part  of  the  defend- 
ant, the  plaintiff  took  the  only  steps  he  could  take  in  repudia- 
tion of  the  transaction,  by  demanding  his  money  and  bringing 
his  suit.  He  is  not  to  be  denied  relief  upon  the  theory  that 
the  delictum  was  complete. 

It  is  claimed  that  no  payment  was  in  fact  made  of  the  sum 
sought  to  be  recovered  by  the  plaintiff.  A  dividend  of  four  per 
cent,  had  been  declared  by  the  defendant  to  its  stockholders, 
among  them  to  Sheehan,  who  transferred  his  interest  to  the 
plaintiff,  and  the  dividend,  instead  of  being  paid  in  money, 
was  credited,  by  agreement,  as  a  payment  of  the  first  call 
under  the  subscription.  Stockholders  who  did  not  subscribe 
for  the  new  stock  were  paid  in  money.  The  evidence  does 
not  justify  the  inference  that  the  dividend  was  a  fictitious  or 
fraudulent  one.  The  defendant  has  treated  the  dividend  as 
though  actually  paid,  not  only  in  crediting  it  as  a  payment, 
bat  in  its  dealings  with  the  other  stockholders,  and  it  is  now 
too  late  to  question  its  validity.  The  plaintiff  bought  it  of 
Sheehan,  and  paid  for  it  in  full.  His  rights  are  the  same  as 
though  he  had  borrowed  the  money  of  Sheehan  to  make  the 
payment  of  the  call. 

Judgment  is  ordered  for  the  plaintiff,  for  $13,980,  with  in- 
terest from  February  20th,  1866. 

Peier  Starr  and  Henry  M.  Buggies,  for  the  plaintiff. 

Charles  S.  Lester,  for  the  defendant. 
Vol.  XIV.— 24 
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In  the  matteb  of  Eberhard  Wiegand,  on  Habeas  Cobfus. 

In  a  case  of  extradition,  before  a  United  States  Commissioner,  where  he  has 
before  him  leg^  and  competent  evidence  relating  to  the  charge  against  the 
accneed,  it  is  his  judicial  daty  to  jndge  of  the  effect  of  sacfa  evidence,  and 
neither  the  duty  nor  the  power  to  review  his  action  thereon  has  been  con- 
ferred on  any  other  judicial  officer. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  December  29th,  1877.) 

Blatchfobd,  J.  It  is  admitted  that  the  offence  of  embec- 
zling  public  money  is  within  the  treaty,  and  that  the  docu- 
mentary evidence  put  in  on  the  part  of  the  German  Goveni- 
ment  is  properly  authenticated  under  the  Act  of  Congress, 
and  is  legally  evidence  under  said  Act,  to  be  considered  on  the 
question  of  the  criminality  of  the  accused.  It  is  also  con- 
ceded that  the  accused  is  to  be  regarded  as  having  been  cam- 
mitted  by  the  Commissioner  for  extradition  for  the  oflfence 
charged,  of  having  embezzled  public  money. 

The  counsel  for  the  accused  contends  that  the  Commifl- 
sioner  ought  not  to  have  committed  the  accused  for  extnuli- 
tion,  because  he  had  not  before  him  evidence  of  a  competent 
character  sufficient  to  establish  probable  cause  to  believe  the 
accused  guilty  of  the  crime  of  embezzling  public  money. 
The  Commissioner  had  before  him,  as  evidence  on  that  8nbject> 
what  purported  to  be  a  letter  from  Wiegand,  of  June  5th, 
1877,  and  sundry  entries  made  by  Wiegand  in  books  kept  by 
him.  The  Commissioner  was  the  sole  judge  of  the  weight  to 
be  given  to  this  evidence,  subject  only  to  a  review  by  the 
President.  There  was  sufficient  evidence  before  him  for  him 
to  say  that  he  was  satisfied,  on  legal  grounds,  that  the  letter 
in  question  was  proved  to  have  been  written  by  Wiegand,  and 
that  the  entries  in  question  were  made  by  the  hand  of  Wie- 
gand. It  is  determined  in  this  Court,  {In  re  Stupp,  1*3 
Blatchf.  C.  C,  if.,  501 ;  In  re  Vandervelpen^  ante,  p,  137,) 
that,  in  a  case  of  extradition  before  a  Commissioner,  where  he 
has  before  him  documentary  evidence  from  abroad,  properly 
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authenticated  under  the  Act  of  Congress,  and  such  as  is  made 
evidence  by  such  Act,  and  which  relates  to  the  charge  against 
the  accused,  it  is  the  judicial  duty  of  the  Commissioner  to 
judge  of  the  effect  of  such  evidence,  and  that  neither  the 
duty  nor  the  power  to  review  his  action  thereon  has  been  con- 
ferred on  any  other  judicial  officer.  This  province  of  the 
Commissioner  extended  to  a  determination  on  the  question  as 
to  whether  the  embezzlement  was  a  continuing  embezzlement. 

I  do  not  consider  the  case  as  to  the  crime  of  forgery,  for, 
the  accused  is  legally  held  in  custody  under  the  warrant  of 
arrest  and  the  commitment  thereon,  which  warrant  and  com- 
mitment are  for  the  crime  of  embezzling  public  money  as 
well  as  for  the  crime  of  forgery,  and  this  is  a  proceeding  on 
habeas  corpus^  and  not  a  proceeding  in  review  of  the  action  of 
the  Commissioner,  as  on  a  writ  of  error. 

The  writs  of  haheaB  corpus  and  certiorari  are  discharged, 

and  the  accused  is  remanded  to  the  custody  of  the  marshal 

under  the  process  returned  as  the  cause  of  imprisonment. 

« 
Ahram  J.  Dittenhoefery  for  the  accused. 

Edward  Salomon^  for  the  German  Government. 


The  Brandon  Manufacturing  Company 

vs. 
David  W.  Prime  and  others.    In  EQumr. 

Where  a  person  commences  a  suit  in  equity  in  this  Court,  and  tho  defendant  in 
KQch  suit  files  a  cross-bill  against  him,  in  this  Court,  he  cannot  set  up,  as  a 
ground  of  demurrer  to  such  cross-bill,  that  a  State  Court  had  acquired 
prior  jurisdiction,  on  a  bill  brought  in  that  Court,  for  the  same  relief,  by  the 
plaintiff  Id  such  cross-bill. 

Where  a  demurrer  to  the  whole  of  a  bill  seta  up  that  some  of  the  relief  prayed 
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18  not  cognizable  in  equity,  it  will  be  overruled,  if  some  of  the  relief  prayed 

18  properly  prayed. 
A  cross-bill  is  properly  filed  to  establish  an  equitable  title  to  letters  patent^  the 

len;al  title  to  which  is  in  the  plaintiff  in  the  original  bill  filed  for  an  infringe- 

ment  of  such  patent. 
W'liere  a  cross-bill,  brought  for  relief  as  well  as  defence,  shows  that  pfrsoDsnot 

parties  to  the  original  bill  are  necessary  parties  to  the  cross-bill,  they  maj 

properly  be  made  such. 

(Before  Wheeleb,  J.,  Vermont,  January  2d,  1878.) 

Wheeler,  J.  This  cause  has  been  heard  on  the  several  de- 
murrer of  defendant  Strong,  and  joint  demurrer  of  defend- 
ants Prime,  Meachara  and  Luce,  to  the  cross-bill.  The  causes 
of  demurrer  assigned  are  the  same  in  each.  They  are,  in  sub- 
stance,  that  this  Court  has  not  jurisdiction,  because  the  Court 
of  Chancery  of  the  State  had  acquired  prior  jurisdiction,  on  a 
bill  brought  by  the  orator  in  the  cross-bill,  there,  for  the  same 
relief ;  that  some  of  the  relief  prayed  is  not  cognizable  in 
equity ;  that  some  of  the  subjects  of  the  cros&-bill  are  not  the 
same  as  those  of  the  original  bill ;  and  that  Strong  and  another, 
made  parties  to  the  cross-bill,  were  not  parties  to  the  original 
bill.     Both  are  demurrers  to  the  whole  bill. 

The  orators  in  the  original  bill  commenced  the  litigation 
involved  in  this  Court,  and  compelled  the  orator  in  the  cross- 
bill to  come  here  and  join  in  it.  Having  brought  it  here  they 
have  no  right  to  say  that  the  whole  or  any  part  of  it  belongs 
anywhere  else.  If  the  cross-bill  is  appropriate  to  the  original, 
it  must  relate  to  the  subjects  of  it  and  embrace  a  part,  at  least, 
of  the  litigation  introduced  by  it,  so  that,  by  filing  the  cross- 
bill, the  orator  in  that  has  merely  met  those  in  the  original 
where  called  upon  by  them  to  meet  them.  For  this  reason, » 
plea  of  jurisdiction  in  another  Court  is  not  a  good  plea  to  a 
cross-bill.  (2  Dan.  Ch.  Pr.,  Uh  Am.  ^rf.,  63tf ;  Welforis 
Eq.  PL,  229 ;  Ld.  Newhurg  v.  Wren,  1  Vem.,  220.)  And, 
for  the  same  reason,  it  is  not  necessary  to  show,  in  a  proper 
cross-bill,  that  the  relief  sought  by  it  ia  cognizable  in  equity. 
{Story^s  Eq.  PL,  %  399.)  It  has  not  been  claimed  in  argu- 
ment, and  could  not  successfully  be  claimed,  but  that  this  cross- 
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bill  relates  to  the  subject  of  the  original  in  some  respects,  nor 
but  that  some  of  the  relief  prayed  in  the  cross-bill  is  properly 
prayed.  And  it  follows,  that  some  of  it  is  proper  to  be  an- 
swered, in  some  form,  by  some  of  the  parties ;  and,  that  some 
of  it  may  not  be,  is  no  good  reason  for  not  answering  what 
should  be  answered.  As  the  demurrers  are  to  the  whole,  and 
a  part,  clearly,  should  be  answered,  and  the  demurrers  must  be 
overruled  or  sustained  as  a  whole,  as  to  the  causes  relating  to 
jurisdiction  and  relief,  they  must  be  overruled. 

So  far  as  the  defendants  Prime,  Meacham  and  Luce  are 
concerned,  it  would  be  sufficient  to  say,  as  to  the  other  causes 
of  demurrer,  that,  because  other  parties  are  improperly  called 
upon  to  answer  the  cross-bill  in  this  form,  is  no  good  reason 
why  they,  who  are  properly  called  upon  to  answer  it,  should 
not  do  so.  But,  if  the  others  are  properly  called  upon  to  an- 
swer it,  afortioriy  they  are,  and  should  answer  it. 

The  question  hereupon  is,  merely,  whether  the  cross-bill 
should  be  answered  at  all  or  not  by  these  other  parties.  That 
depends,  of  course,  upon  whether  the  subjects  of  it  are  so  pre- 
sented here  by  it,  that  they  are  properly  called  upon  to  answer 
it,  in  the  form  in  which  they  are  presented.  The  original  bill 
sets  forth,  in  substance,  that  the  orators  in  that  have  a  patent 
that  the  orator  in  the  cross-bill  is  infringing,  and  prays  appro- 
priate relief.  The  cross-bill  sets  forth,  that  the  defendant 
Strong  had  the  record  title  to  the  patent,  and  the  orator  the 
equitable  title  to  it,  and  that  the  orators  in  the  original  bill  ac- 
quired Strong's  title,  with  notice  of  the  outstanding  equity, 
and  were  endeavoring  to  assert  it  against  the  equitable  title, 
and  prays  restraint  and  a  conveyance.  It  is,  unquestionably, 
the  proper  office  of  a  cross-bill  to  afford  relief  in  such  a  case,  if 
the  case  is  made  out.  {Story^s  Eq,  PL,  §  391 ;  Ccdverley  v. 
Williams,  1  Ves.jr,,  210.)  A  cross-bill  is  like  an  original  bill, 
except  that  it  mnst  rest  on  what  is  necessary  to  the  defence  of  • 
an  original  bill.  In  an  original  bill,  brought  by  the  orator  in 
the  cross-bill,  for  the  same  relief,  there  could  be  no  fair  ques- 
tion but  that  these  new  parties,  of  whom  Strong  is  one,  would 
be  proper  parties.    In  this  original  bill,  as  it  is  framed,  these 
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do  not  appear  to  be  necessary  parties,  but,  when  the  facts  set 
up  in  the  cross-bill  appear,  they  become  so.  Following  the  or- 
dinary rule,  when  the  orator  in  the  cross-bill  resorts  to  it  for 
defence  and  relief,  and  makes  it  appear  that  they  are  not  only 
proper  but  necessary  parties  to  the  litigation,  that  orator  not 
only  might,  but  ought,  to  make  them  parties.  If  there  were 
no  authorities  and  was  no  practice  on  the  subject,  on  principle, 
that  would  seem  to  be  the  proper  course.  That  the  practice  in 
this  State,  which  professes  to  follow  the  English  ChanoeTT 
practice,  the  same  that  is  followed  in  this  Court,  would  war- 
rant making  him  a  party,  is  well  known,  and  appears  in  the 
State  reports.  {Blodgett  v.  Hdbart^  18  R.,414.)  It  does  not 
appear  expressly,  from  such  English  reports  or  text-books  as 
have  been  examined,  what  the  actual  practice  in  such  cases 
there  has  been.  In  this  conntry,  in  Curd  v.  LewU^  (1  Dana, 
351,)  a  decree  was  reversed,  for  the  reason  that  an  assignor  of 
the  subject  of  litigation  in  an  original  and  cross-bill  was  not  a 
party  to  either,  and  should  have  been  made  a  party  to  the  cross- 
bill, and  that  he  might  be  made  such  a  party.  WiMiffe  t. 
Clay  J  {Id.,  585,)  was  heard  by  consent  only,  without  making  a 
party  that  by  the  cross-bill  appeared  necessary,  a  new  party  by 
the  cross-bill.  In  Sharp  v.  Pike,  (5  £.  Man.,  155,)  a  new 
party  was  added  by  cross-bill,  against  his  own  express  objec- 
tion. In  Walker  v.  Brungard,  (13  S.  &  Jf.,  723,)  new  par- 
ties were  added,  and  new  matters  brought  in,  by  cross-bill,  and 
heard  without  objection.  In  disposing  of  the  ease,  the  Chan- 
cellor, delivering  the  opinion  of  the  Court,  said,  that,  if  they 
had  been  objected  to,  the  new  matters  would  all  have  been  kept 
out,  without  saying  that  the  new  parties  would  have  been.  In 
Costers  v.  Bank  (f  Georgia,  (24  Ala.,  37,)it  was  expressly  held 
that  jiew  parties  should  be  added  by  cross-bill,  when  so  inter- 
ested in  the  litigation  involved  by  it,  as  to  be  proper  parties  to  it 
Opposed  to  all  this,  there  is  the  remark  of  Mr.  Justice 
Curtis,  in  Shields  v.  Barrow,  (17  How,,  130,)  and  the  reasons 
given  by  him  in  support  of  it,  to  the  effect,  that  new  parties 
cannot,  in  any  case,  properly  be  added  by  cross-bill,  without 
citing  any  authority  for  it,  and  books  and  cases  that  have 
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followed  that  remark  without  citing  any  other  anthority. 

That  precise  question  was  not  involved  in  that  case,  but  the 

mere  dictum  of  such  a  judge  of  such  a  Court  would  ordinarily 

be  followed,  especially  by  lower  Courts.    An  examination  of 

his  reasoning  shows,  that  he  made  the  suggestion  without 

much  examination,  probably,  and  his  reasoning  does  not  cover 

the  whole  ground  as  to  all  classes  of  cases.    The  modes  of 

procedure  he  suggests  would  probably  be  ample  in  all  cases  of 

cross-bills  brought  for  discovery  in  aid  of  a  deffence  merely  to 

the  original  bill,  but  not  in  cases  of  those  brought  for  relief 

as  well  as  defence,  where  new  parties  would  be  necessary  to 

the  relief  sought.     As  in  this  case,  the  methods  he  states  as 

the  proper  ones,  if  successfully  followed,  would  enable  the 

defendant  in  the  original  bill  to  defeat  the  orator  therein,  but 

not  to  reach  the  affirmative  relief  prayed  in  the  cross-bill,  if 

entitled  to  it.    Weighty  as  that  remark  is,  it  is  not  thought  to 

be  sufficient  to  control  the  reasons  and  authorities  to  the 

contrary  of  it.     The  result  of  what  is  thought  to  be  the 

soundest  reasoning,  and  the  best  considered  authorities,  is,  that, 

where  a  cross-bill  shows  that  there  is  a  party  to  the  subjects  of 

the  litigation  as  presented  by  it,  who  has  not  been  before 

made  a  party  nor  appeared  to  be  a  necessary  one,  and  then 

does  appear  to  be  such,  that  pai-ty  should  be  brought  in  by  the 

cross-bill. 

The  result  is,  that  this  cross-bill  should  be  answered  by  all 
those  made  defendants  to  it.  The  demurrers  are  overruled, 
and  it  is  thereupon  ordered  that  the  defendants  to  the  cross- 
bill answer  over. 

Aldace  F,   Walker  and  Chauncey  Smithy  for  the  orators. 

Wkeelack  O.   Veazey  and  Henry  D.  Hyde^  for  the  defend- 
ants. 


\f 
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Chestkr  F.   Hardon 
Isaac  E.  Newton  and  others.    In  EQumr. 

H.,  the  owner  of  shares  in  the  capital  stock  of  a  Connecticat  corporaUon*  filed 
a  bill  in  equi^  against  the  president  and  the  directors  and  the  corpontioa, 
alleging  acts  of  mismanagement  and  breach  of  trust  on  the  part  of  the  preo- 
deut  and  directors,  and  that  the  directors  had  sanctioned  all  sach  acta,  md 
that  a  request  to  them  to  take  proceedings  for  the  relief  of  the  6tockhold«n, 
would  be  useless.  The  bill  prayed  for  the  dissolution  of  the  oorpormtion,  aad 
for  the  distribution  of  its  assets  among  its  creditors  and  stockholders,  and 
for  such  further  relief  as  the  case  might  require.  The  defendants  pnt  is  « 
plea,  that,  by  Ihe  statutes  of  Connecticut,  a  Court  of  equity  could  dissolre 
a  corporation  only  under  certain  specified  circumstances,  which  did  sot 
exist  in  this  ca<!e :  Held^  that  the  plea  was  good. 

Edd,  a!so,  that,  on  the  facts  set  forth,  the  Court  could  preyent  the  contiDnanoe 
of  the  breach  of  trust,  and  could  compel  the  officers  to  account  for  soeh  as 
they  had  committed,  but  that,  to  obtain  such  relief,  it  should  be  specifically 
prayed  for;  and  the  plaintiff  was  giren  leave,  on  motion,  to  amend  hSsbfll  ia 
respect  to  the  prayer  for  relief. 

(Before  Sbifman,  J.,  Connecticut,  January  14th,  1S78.) 

SmPMAN,  J,  This  is  a  bill  in  equity,  which  alleges  that 
the  plaintiff  is  a  citizen  of  the  State  of  New  York,  and  is  the 
owner  of  sixty-five  shares  of  the  capital  stock  of  the  American 
Suspender  Company,  a  joint  stock  corporation  organized  under 
the  statutes  of  the  State  of  Connecticut,  and  established  ifl 
"Waterbury,  in  said  State,  of  which  corporation  Isaac  E.  New- 
ton is  the  president,  and  the  other  defendants  are  the  directore* 
All  the  individual  defendants  are  citizens  of  Connecticut. 
The  defendant  corporation  manufactures  elastic  suspendei* 
and  webs.  The  bill  further  alleges,  in  substance,  as  follows: 
The  defendants  Newton,  Merriman  and  Pritchard  own  the 
majority  of  the  stock  of  said  corporation.  Newton  has  been 
its  president  for  the  past  twelve  years,  and  has  practically  con- 
trolled all  its  affairs,  except  the  immediate  supervision  of  the 
sales  at  the  New  York  agency.     The  other  directors,  except 
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said  Merriman,  have  had  no  real  part  in  the  direction  of  the 
companj,  bat  have  concurred  in  and  sanctioned  the  acts  which 
are  complained  of.    Newton  is  incompetent  for  the  position 
of  president  and  manager  of  the  company,  and  has  managed 
its  business  in  such  manner  as  to  cause  losses,  and  has  contin- 
ued in  important  positions  (1)  one  Dayton,  who  was  known  to 
Newton  to  be  dishonest,  and  to  be  dishonestly  using  and  dis- 
posing of  the  property  of  the  company,  and  (2)  one  Judson, 
who  was  known  to  have  been  a  dishonest  man.     Newton  se- 
cured the  election  of  said  Merriman  to  be  secretary  and  treas- 
urer, although  Newton  had  reason  to  believe,  and  had  said  that 
he  believed,  that  Merriman  was  untrustworthy,  and  was  using 
the  company's  funds  for  his  own  benefit.     Newton  has  ne- 
glected to  make  certain  lines  and  grades  of  goods  which  would 
have  be^n^  and  which  he  knew  would  have  been,  profitable  to 
the  company.     He  has  not  allowed  the  books  of  the  company 
to  be  audited,  with  the  fraudulent  design  of  concealing  the 
true  condition  of  its  affairs  from  the  stockholders.     No  divi- 
dend has  been  paid  since  the  year  1866,  when  it  was  paid  with 
borrowed  money.     Sundry  specified  statements  of  the  pecuni- 
ary condition  of  the  company,  which  were  presented  to  the 
stockholders,  were  untrue,  and  were  known  to  be  untrue  by 
those  of  the  defendants  who  were  directors  at  the  time  when 
the  respective  statements  were  made,  and  in  their  statements 
the  assets  were  largely  overvalued.    By  means  of  their  wrong- 
ful acts,  the  corporation  has  been  losing  money,  its  debts  have 
increased,  and  it  is  in  danger  of  insolvency.     The  directors 
sanction  all  the  wrongful  acts,  and  a  request  to  them  to  take 
proceedings  for  the  relief  of  the  stockholders  would  be  useless. 
The  bill  prays  for  a  discovery,  and  for  the  dissolution  of  the 
corporation,  and  the  appointment  of  a  receiver  to  distribute  the 
assets  among  the  creditors  and  stockholders,  and  for  such  fur- 
ther relief  as  the  case  may  require. 

The  defendants  have  pleaded  to  the  relief  which  is  prayed 
for.  The  plea  avers,  that,  by  the  statutes  of  the  State  of  Con- 
necticut, the  Courts  of  equity  of  the  State  are  empowered  to 
dissolve  a  corporation,  and  to  wind  up  its  affairs,  (1)  on  the 
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application  of  any  shareholder  of  any  corporation,  if  said  Court 
shall  find  that  said  corporation  has  voted  to  wind  np  its  a&ii«, 
or  has  abandoned  the  business  for  which  it  was  organized,  and 
has  thereafter  neglected,  within  a  reasonable  time,  or  in  a 
proper  manner,  to  wind  up  its  affairs  and  distribate  its  assets 
among  its  stockholders ;  (2)  upon  the  petition  of  one-third  of 
the  stockholders  of  any  joint  stock  company ;  and  that,  nnder 
no  other  circumstances  is  a  Court  of  equity  of  the  State  em- 
powered by  its  statutes  to  dissolve  a  corporation.  The  plea 
further  avers,  that  said  Suspender  Company  has  never  voted 
to  wind  up  its  affairs,  or  to  abandon  its  business,  and  that  the 
plaintiff  is  not  the  owner  of  one-third  of  the  capital  stock  of 
the  corporation,  and  is  not  one-third  of  its  stockholders. 

The  plea  having  been  set  down  for  argument  and  having 
been  argued,  the  question  of  its  sufficiency  is  now  before  the 
Court.  The  special  relief  which  is  prayed  for  is  the  disBoln- 
tion  of  the  defendant  corporation,  and  the  appointment  of  » 
receiver  to  divide  its  assets  among  creditors  and  stockholdcre, 
which  division  would  be  a  practical  dissolution.  A  Court  of 
Chancery,  by  virtue  of  its  general  equity  powers,  in  the  ab- 
sence of  statutory  provisions,  is  not  authorized  to  dissolve  a 
corporation,  or  to  distribute  the  assets  of  a  corporation,  which 
is  pursuing  its  ordinary  business,  among  its  shareholders,  bo  as 
to  effect  a  practical  and  actual  dissolution.  '^  A  Court  of  equity 
may  hold  trustees  of  a  corporation  accountable  for  breach  ol 
trust,  but  cannot  divest  it  of  its  corporate  character  and  capa- 
city," unless  under  the  circumstances  and  in  the  cases  in  whici 
the  Court  is  specially  empowered  by  statute.  {AngeU  cfe  -Aw« 
on  Corporations^  sect.  777 ;  Verjplanck  v.  Mercantile  Ins.  ^•• 
1  Mw.  Ch.  jB.,  84 ;  At^y  Gen'l  v.  Viica  Ins.  Co.,  2  Mn^- 
Ch.  R,,  371 ;  Slee  v.  Bloom,  5  fohns.  Ch.  i?.,  366,  380;  Gaf 
lord  V.  Fort  Wayne  Ac.  R.  R.  Co.,  6  Biss.,  286 ;  AU'y  Genl 
V.  Reynolds,  1  £q.  Cas.  Ahr.,  131.)  The  statutes  of  Conn«- 
ticut  have  authonzed  the  Courts  of  equity  of  this  State  to  dis- 
solve corporations  and  wind  up  their  affairs,  only  in  the  two 
cases  which  have  been  mentioned.  The  circumstances  wbidi 
give  a  Court  of  equity  in  this  State  power  to  dissolve  a  cor- 
poration have  not  arisen  in  the  case  of  the  defendant  companj. 
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But,  a  Court  of  equity  of  general  jurisdiction  has  juris- 
diction, at  the  instance  of  stocWiolders,  to  prevent  a  corpora- 
tion and  its  officers  from  a  wilful  misapplication  of  the  funds 
of  the  corporation,  to  the  injury  of  the  shares  or  the  dividends 
of  the  stockholders,  and  from  waste  and  misconduct  which 
amounts  to  a  breach  of  trust  on  the  part  of  the  managers,  and 
from  such  acts  as  tend  to  the  destruction  of  the  franchises  of 
the  corporation,  and  to  compel  the  officers  to  account  for  such 
waste  or  misconduct  amounting  to  a  breach  of  trust.     {Dodge 
^.Woolsey^  18  IIow.^ZZ\\   Bacon  v.   Robertson^  18  How.^ 
480 ;  Hobinson  v.  Srnit/fj  8  Paige,  222 ;  Heath  v.  M^  Hail- 
way  Co.,  8  Blaichf.  C.  C.  -B.,  347 ;  Pond  v.  Vermont  Valley 
jR.  B,  Co.,  12  BlatcAf.  C\  0.  i?.,  280.)    And,  if  it  affirmatively 
appears  that  the  directors  have  refused  to  prosecute  in  the 
name  of  the  corporation,  or  if  the  controlling'directors  of  the 
corporation  are  themselves  the  wrong-doers,  and  must  be  made 
defendants,  the  suit  may  be  instituted    by  a  stockholder. 
{Robinson  v.  Smithy  Pond  v.  Vermont  Valley  R,  R,   Co,, 
Heath  V.  Erie  Railway  Co.,  cited  supra,)    In  the  last  named 
case  this  branch  of  the  subject  was  exhaustively  examined. 

It  is  insisted  by  the  plaintiff  that  the  plea  should  not  be 
allowed,  inasmuch  as  appropriate  relief  may  be  granted  under 
the  general  prayer,  if  the  allegations  of  the  bill  are  sustained. 
'^  A  plea  to  a  bill  in  equity  may  be  good  in  part,  and  not  so  in 
the  whole ;  and  the  Court  will  allow  it  as  to  so  much  of  the 
bill  as  is  properly  applicable,  unless  it  contain  the  vice  of  du- 
plicity." {Eirkpatrich  v.  White,  4  Wash.  C.  C.  R.,  595.)  If 
the  plea  is  allowed,  the  bill  may  be  amended  in  respect  to  the 
prayers  for  relief,  under  Equity  Rule  35.  And,  when  the 
specific  relief  which  is  sought  is  not  within  the  power  of  the 
Court  to  grant,  and  the  defect  has  been  pointed  out  by  plea,  it 
is  just  that  the  plaintiff  should  so  amend  his  bill  as  to  apprise 
the  defendants  of  the  hitherto  undisclosed  relief  which  he 
seeks  to  obtain.  The  defendants  have  successfully  shown  that 
the  specific  relief  cannot  be  obtained,  and  the  general  prayer 
only  remains.  They  are  entitled  to  know  the  result  which 
the  plaintiff  wishes  now  to  accomplish.    {LangdeWs  Summjo/ry 
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of  Equity  Pleading^  sect.  61.)    The  amended  prayers  should 
be  coDsiBtent  with  the  case  which  is  made  by  the  bill 

The  plea  is  allowed,  with  costs,  with  liberty  to  the  plaintiff, 
upon  motion,  to  amend  his  bill  in  respect  to  the  prayers  for 
relief. 

George  H,  StarVy  for  the  plaintiff. 

John  IF.  Wtlster  and  Stephen  W.  Kellogg ^  for  the  defend- 
ants. 


AcnEl^GESELLSCHAFT  APOLLINABIS   BrUNNEN 

Julius  Somborn  and  Lazarus  Som&)rn.    In  Equitt. 

The  use,  on  labels  and  bottles,  of  the  word  ApoUinin,  in  oonnecUon  with  the 
representation  of  a  bow  and  arrow  or  anchor,  was  restrained,  by  pretinuotfj 
injunction,  on  account  of  the  similarity  between  them  and  the  word  Apol- 
linaris and  the  representation  of  an  anchor,  as  before  nsed  by  the  plsiatifi^  ■> 
being  calculated  and  designed  to  induce  the  supposition,  by  users  and  deilers, 
that  the  waters  of  the  defendant,  so  marked,  were  the  waters  of  tbe  pltfotiff; 
but  the  plaintiff  was  ordered  to  give  a  bond  to  pay  all  damages  to  tbe  defend- 
ant, if  it  should  be  finally  determined  that  the  plaintiff  was  not  entitled  to  tlM 
injunction. 

(Before  Wheeler,  J.,  Southern  District  of  Kew  York,  January  16th,  1878.) 

Whkelkr,  J.  Upon  the  hearing  of  the  motion  of  the 
orator  for  a  preliminary  injunction  in  this  cause,  it  is  con- 
sidered, that  the  use,  by  the  defendants,  on  their  labels  and 
bottles,  of  the  word  ApollinU^  in  connection  with  the 
representation  of  a  bow  and  arrow,  or  anchor,  as  used  by 
them,  on  account  of  the  similarity  between  them  and  the 
word  Apollinaris  and  the  representation  of  an  anchor,  as 
before  nsed  by  the  orator,  is  calculated  to  lead  those  using 
and  dealing  in  such  waters,  to  suppose  that  the  waters  of  the 
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defendants,  so  marked,  are  the  waters  of  the  orator ;  and,  as 
there  is  no  other  reason  apparent,  that  the  nse  of  these 
symbols  was  adopted  for  that  purpose.  Wherefore,  it  is 
ordered,  that,  npon  the  filing  a  bond  to  the  defendants,  in 
snch  penal  sum  as  shall  be  fixed  by  the  clerk,  as  a  master  of 
this  Court,  with  good  surety  approved  by  him,  conditioned 
for  the  payment  of  all  damages  to  the  defendants,  in  case 
it  shall  finally  be  determined,  in  this  cause,  that  the  orator  is 
not  entitled  to  this  injunction,  a  writ  of  injunction  do  issue, 
to  restrain  the  defendants  from  the  further  use  of  the  word 
Apdlinisj  and  such  representation  of  an  anchor,  or  bow  and 
arrow,  in  connection  with  the  sale  of  their  waters,  until 
further  order  in  the  premises. 


Bowland  Cox,  for  the  plaintiff. 
Edward  T,  BartUtt,  for  the  defendants. 
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Alvin  Graff  and  Thomas  Owen. 

6.  tnd  0.  were  indicted  for  a  conspiracy  with  8.  and  others  to  defraud  the 
United  States  ont  of  the  duties  on  silks  and  laces  to  be  imported  contrary  to 
law.  The  indictment  set  forth  several  acts  done  by  sereral  of  the  accused 
to  effect  the  object  of  the  conspiracy.  On  the  trial  of  G.  and  O ,  only  one  of 
sQch  acts,  an  act  of  O.,  was  proved.  Other  acts,  not  set  forth,  done  by  the 
defendanta  to  effect  the  object  of  the  conspiracy,  were  proved,  to  show  its 
character.  S.  swore  to  an  agreement  made  by  him  with  O.,  who  was  the 
pnrser  of  a  steamer,  that  O.  should  bring  in  goods,  which  S.  should  sell,  for  a 

[.  commission.  Under  this  agreement,  O.  brought  in  silks  in  barrels  and  cases, 
which  S.  disposed  of,  no  duty  being  paid.    8.  sent  the  proceeds  to  O.    W. 
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was  employed  on  0*b  steamer.  S.  swore  that  W.  introduced  htm  to  0. ;  tint 
he,  in  W/s  presence,  agreed  with  O.  to  dispose  of  silks  which  0.  should  bria^ 
out  io  the  same  way  W.  brought  out  his ;  and  that  there  was,  at  the  time,  an 
agreement  between  S.  and  W.,  whereby  W,  was  bringing,  in  the  steamer, 
silks  which  were  landed  without  paying  daty,  and  sold  by  S.  At  the  trial, 
letters  from  W.  to  S.  were  admitted  as  evidence  for  the  prosecotioD,  to 
expliun  the  nature  of  the  importations  by  W.,  and  of  the  agreement  betveea 
S.  and  O.,  and  to  corroborate  the  testimony  of  S. 

A  witness  was  allowed  to  describe  the  marks  on  the  heads  of  certun  barrds,  t» 
identify  them,  without  proving  the  destruction  or  loss  of  such  heads. 

A  written  statement  made  by  0.,  describing  his  connection  with  S.  in  smngig^ 
silks,  was  admitted  in  evidence  against  O.  It  was  sworn  to.  When  0.  made 
it,  he  was  not  under  arrest,  but  he  had  been  told  he  was  charged  with  bdof 
connected  with  smuggling.  He  made  it  freely,  without  the  infliieoee  of 
threat  or  promise. 

S.,  after  the  discovery  of  his  g^t,  fled,  and  wrote  a  letter  to  6.,  which  nerer 
reached  G.  The  letter  spoke  of  O.  and  of  the  smuggling  operations.  There 
was  evidence  to  show  the  connection  of  G.  with  0.  and  S.,  in  the  conspiracj. 
The  letter,  by  its  contents,  was  an  act  done  in  furtherance  of  the  conspinejr 
and  was  admitted  in  evidence  against  G.  and  O. 

The  evidence  considered  which  warranted  the  jury  in  finding  that  G.  was  a  co- 
conspirator with  S.  and  0. 

A  variance  between  the  indictment,  and  the  evidence,  as  to  the  time  whea  the 
alleged  overt  act  was  committed,  is  immaterial. 

A  party  cannot  wait  until  evidence  is  given,  and  the  case  of  the  other  side  is 
closed,  and  then  produce  a  stipulation,  as  gpround  for  striking  out  socb 
evidence. 

The  prosecution  put  in  evidence  the  manifest  of  the  steamer,  written  by  0.,  aod 
filed  in  the  Custom  House.  An  affidavit  endorsed  on  it,  made  by  tlie  master 
of  the  steamer,  more  than  a  month  after  such  filing,  was  offered  in  evidesce 
by  the  defence,  and  excluded. 

(Before  Bxnxdict,  J.,  Southern  District  of  New  York,  January  22d,  1878.) 

Bbnkdiot,  J.  This  case  comes  before  the  Court  upon  a 
motion  for  a  new  trial.  The  defendants  were  charged  with 
having  conspired  with  one  Scott  and  others,  to  defraud  the 
United  States  out  of  the  duties  on  silks  and  laces  to  be  im- 
ported into  New  York  from  Great  Britain,  contrary  to  law. 
The  indictment  sets  forth  several  acts  done  by  several  of  the 
accused  to  effect  the  object  of  the  conspiracy.  Of  the  acts 
60  charged,  but  one  was  proved — ^an  act  of  the  defendant 
Owen.  Other  acts,  not  set  forth,  done  by  the  defendants  to 
effect  the  object  of  the  conspiracy,  were  i)roved,  for  the  pnr- 
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pose  of  showing  the  character  of  the  conspiracy.     To  sustain 
the  indictment,  Scott  was  called  as  a  witness  and  testified  to 
an  agreement  between  himseU  and  the  defendant  Owen,  ac- 
cording to  which  Owen  was,  from  time  to  time,  to  bring  over 
in  the  steamship  The  Queen,  such  goods  as  he  might  desire  to 
import,  which  goods  Scott  was  to  dispose  of  for  him,  receiv- 
ing a  commission  on  the  proceeds,  as  his  compensation.     In 
pursuance  of   this  agreement,  at  frequent  intervals  during 
several  years,  silks  were  imported  without  payment  of  duty, 
packed  in  barrels  generally,  sometimes  in  large  cases.    From 
the  steamer  the  goods  went  to  a  certain  express  ofiSce,  and 
thence,  in  most  instances,  to  a  place  selected  by  Scott,  where 
Scott  unpacked  the  barrels,  altered  the  marks  on  the  goods, 
repacked  them,  and  then  sent  them  to  auction  houses  to  be 
sold.    There  was  no  evidence  that,  in  any  instance,  Scott  saw 
the  goods  before  their  arrival  at  the  express  office,  and  there 
was  no  evidence  that  Owen  personally  took  any  part  in  landing 
the  goods,  or  in  their  subsequent  disposal.     There  was  evi- 
dence of  the  transmission  of  the  proceeds  of  sales  by  Scott 
to  Owen. 

In  the  course  of  the  trial,  various  questions  of  law  were 
raised  and  decided,  some  of  which  I  am  now  asked  to  recon- 
sider. Of  these  questions,  the  first  one  presented  on  this  mo- 
tion relates  to  the  admissibility  of  three  letters  written  to  Scott 
by  one  James  Wells,  dated  respectively  March  27th,  April  Ist, 
and  May  1st,  1874.  The  admission  of  these  letters  as  evi- 
dence against  the  defendants  was  objected  to,  but  the  letters 
were  admitted.  In  order  to  exhibit  the  nature  of  the  ques- 
tion raised  by  this  objection,  it  is  necessary  to  state,  that  there 
was  evidence  showing  James  Wells,  the  writer  of  the  letters, 
to  have  been  an  employee  on  The  Queen,  of  which  vessel  the 
defendant  Owen  was  purser.  Scott  testified,'  that,  in  the  year 
1873,  Wells  introduced  him  to  Owen,  and,  at  that  time,  in 
Wells'  presence,  Scott  agreed  with  Owen  to  dispose  of  silks 
which  Owen  then  said  he  was  going  to  bring  out  to  this  coun- 
try in  the  same  way  Wells  brought  out  his.  In  order  to  ex- 
plain this  direct  evidence  of  an  unlawful  agreement  between 
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Scott  and  Owen,  and  to  answer  the  position  taken  by  the  de- 
fence, that  the  agreement  thus  testified  to  did  not  relate  to 
goods  to  be  smuggled,  Scott  further  testified,  that,  at  the  time 
of  the  introduction  to  Owen,  an  agreement  was  subsisting  be- 
tween him  and  Wells,  by  which  Wells  brought  out,  on  nearly 
every  trip  of  the  steamer,  silks  which  were  landed  without 
payment  of  duty,  and  sold  by  Scott.  The  letters  under  con- 
sideration were  offered  as  further  evidence  to  explain  the  na- 
ture of  the  importations  made  by  Wells,  and,  so,  explanatory 
of  the  agreement  made  between  Scott  and  Owen,  and  as  cor- 
roborative of  Scott's  testimony.  The  ground  of  the  objection 
to  these  letters  is,  that  they  were  written  at  subsequent  dates, 
refer  exclusively  to  future  transactions,  and  form  no  part  of 
the  res  gestCB^  because  they  are  not  contemporaneous  with  the 
conversation  they  are  introduced  to  explain.  But,  I  adhere  to 
the  opinion,  that  they  are  evidence  to  show  the  nature  of  the 
business  in  which  Scott  and  Wells  were  engaged  at  the  time 
of  the  introduction  to  Owen,  and  for  the  following  reasons: 
The  evidence  showed  the  agreement  between  Wells  and  Scott 
to  be  a  continuing  conspiracy.  It  did  not  relate  to  any  par- 
ticular package  of  goods,  nor  was  it  limited  to  any  time.  The 
agreement  was  to  dispose  of  such  goods  and  all  goods  that 
VV  ells  might  thereafter  import.  This  agreement,  at  the  time 
of  the  introduction  of  Owen  to  Wells,  as  also  at  the  dates  of 
the  letters  from  Wells,  was  still  subsisting  and  in  continuous 
operation.  Letters  interchanged  between  Wells  and  Scott,  in 
furtherance  of  that  agreement,  tend  to  show  its  nature  and 
object,  whenever  written.  They  show  a  course  of  business, 
pursued,  so  far  as  the  evidence  discloses,  without  changa 
Although  written  subsequently  to  the  introduction  to  Owen, 
and  speaking  of  transactions  contemporaneous  with  their  writ- 
ing, they  become  evidence  of  the  nature  of  the  arrangement 
existing  between  Wells  and  Owen  at  the  time  of  the  intro- 
duction to  Owen,  it  having  been  shown  that  the  arrangement 
then  subsisting  continued  unchanged  in  character  beyond  the 
period  when  these  letters  were  written.  It  may  be  conceded 
that  these  letters  are  not  competent  as  being  the  acts  of  a  co- 
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conspirator,  nor  were  they  admitted  as  such.  Their  admissi- 
bility rests  upon  an  entirely  different  ground,  namely,  that 
they  tended  to  show  what  Owen  meant  when  he  said  to  Scott 
that  his  silks  would  be  brought  out  in  the  same  way  Wells 
brought  out  his.  Furthermore,  the  letters  in  question  clearly 
corroborate  the  testimony  of  Scott  as  to  the  nature  of  the 
arrangement  existing  between  him  and  Wells.  I  cannot 
doubt,  therefore,  that  these  letters  were  properly  admitted,  as 
tending  to  show  that  the  arrangement  between  Owen  and 
Scott  related  to  defrauding  the  Government  of  duties. 

The  next  question  presented  on  this  motion  is,  whether  it 
was  error  to  permit  a  witness  to  describe  the  marks  on  the 
beads  of  certain  barrels,  without  proof  of  the  destruction  or 
loss  of  the  heads.  I  am  unable  to  find  error  in  this  ruling. 
The  point  of  inquiry  was,  whether  certain  barrels  said  by  Scott 
to  have  been  received  at  his  place,  were  the  same  articles  de- 
scribed on  the  manifest  of  the  steamer  The  Qaeen,  by  certain 
shipping  marks.  *The  witness  was  allowed  to  describe  the  marks 
upon  the  barrels  he  received,  for  the  sole  purpose  of  identify- 
ing the  articles.  To  such  a  question,  the  rule  in  regard  to  pa^ 
rol  evidence  of  the  contents  of  a  document,  has  no  application. 
Evidence  of  the  character  under  consideration  is  properly  ad- 
mitted, when  the  object  is  to  identify  an  article.  Nor  is  the 
admissibility  of  such  evidence  confined  to  cases  where  the 
character  of  the  article  sought  to  be  identified  forbids  its  pro- 
duction in  Court.  In  Commonwealth  v.  MorreU^  (99  Maas.^ 
542,)  such  evidence  was  admitted  to  identify  a  tag.  (See,  how- 
ever, Regina  v.  Farr^  4  Foster  db  Finlasony  336.) 

The  next  point  made  is,  that  error  was  committed  in  ad- 
mitting a  written  statement  of  Owen,  describing  his  connection 
with  Scott  in  smu^ling  silks.  This  statement  was  admitted 
as  against  Owen  alone.  It  was  made  under  the  following  cir- 
cumstances :  On  the  2d  day  of  July,  1877,  Brackett,  a  special 
agent  of  the  Treasury,  detailed  to  investigate  frauds  on  the 
Government,  required  Owen  to  accompany  him  to  the  Custom 
House.  There  Brackett  told  Owen  that  evidence  existed  of 
his  connection  with  smuggling  operations,  and  desired  him  to 
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examine  the  documents  showing  such  connection.  Owen,  af- 
ter seeing  the  papers  in  Brackett^s  possession,  expressed  a  will- 
ingness to  answer  any  questions  Brackett  might  pat  to  him 
concerning  the  matter.  Brackett,  thereupon,  pot  to  Owen 
various  questions  touching  his  connection  with  smuggjing 
silks,  which  questions,  and  the  answers,  as  Oweii  gave  tbem, 
were  taken  down  in  a  narrative  form.  The  statement,  thus  re- 
duced to  writing,  was  then  read  over  to  Owen,  and  signed  by 
him.  After  it  was  so  signed,  Brackett  administered  to  Owen 
an  oath  that  the  statement  was  correct,  and  certified,  upon  the 
statement,  that  it  had  been  subscribed  and  sworn  to  before 
him,  as  special  agent  of  the  Treasury  Department.  At  the 
time  of  making  the  statement,  Owen  was  not  nnder  arrest.  To 
the  admission  of  this  statement,  as  evidence  against  Owen,  ob- 
jection was  made,  upon  the  ground,  that,  having  been  swoni 
to,  it  must  be  deemed  involuntary;  and  the  ease  of  The 
People  Y.  McMahon^  (15  N.  JT.,  384,)  is  referred  toasaa- 
thority  for  the  proposition  of  law,  that  any*  declaration  made 
by  an  accused  party,  when  under  oath,  and  conscious  of  being 
charged  with  crime,  is  to  bo  deemed  involuntary,  and,  there- 
fore, inadmissible.  The  case  cited  must  be  considered  as 
modified  by  the  subsequent  decision  of  the  same  Court,  in  the 
case  of  TeacJumt  v.  The  People^  (41  If.  Z.,  7,)  where  the 
reasoning  of  McMahon's  case  is  criticised,  and  so  far  OTer- 
thrown  as  to  forbid  its  being  relied  upon  to  furnish  the  rule 
applicable  here.  I  am  aware  of  no  authority  binding  on  this 
Court,  that  forbids  the  admission  of  a  statement  like  the  one 
under  consideration,  nor  does  reason  forbid.  Certainly,  the 
fact  that  a  confession  is  made  when  under  suspicion,  does  not 
render  it  involuntary.  The  contrary  has  been  often  dedded. 
Nor  can  a  confession  be  excluded  by  reason  of  the  fact  that  the 
party  making  it  was,  at  the  time,  under  arrest  upon  a  chai^ 
of  having  committed  the  offence.  So  it  has  often  been  ruled. 
It  seems  equally  clear,  that  the  fact  of  a  statement  being  made 
under  oath,  does  not  prevent  its  being  taken  to  be  trua  The 
reason  why  a  sworn  witness  is  permitted  to  decline  answering, 
is,  because  his  answers  under  oath  can  be  used  as  evidence 
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against  him ;  and,  to  say  that  the  admin istering  of  an  oath  to 
one  under  suspicion  of  crime,  will,  of  necessity,  cause  a  men- 
tal disturbance  that  must  render  unreliable  the  sworn  admis- 
sion of  .the  crime,  and  raise  the  legal  presumption  that  the 
statement  is  untrue,  is  going  further  than  1  can  go,  unless 
compelled  by  authority.      I  know  of  no  authority  binding 
upon  the   Courts  of  the  United  States,  which  compels  the 
holding  that  an  arrest,  or  a  charge  of  crime,  or  being  sworn, 
or  all  three  combined,  are  sufficient  to  exclude  a  confession 
that  otherwise  appears  to  have  been  freely  made,  without  the 
influence  of  threat  or  promise.     I  agree  entirely  with  the  re- 
mark made  by  the  Court,  in  Shoeffler  v.  The  State,  (3  Wis., 
823,)  in  admitting  a  statement  given  under  oath  at  a  coroner's 
inquest,  after  suspicion  had  attached,  that  a  person  under  ac- 
cusation, and  substantially  in  custody,  may  "  be  pressed  with 
questions  in  such  a  manner,  and  under  such  circumstances,  as 
to  render  his  answers  compulsory."     Here,  no  such  facts  ap- 
pear.   The  accused  was  in  no  way  pressed.    Being  confronted 
with  evidence  of  his  guilt,  he  deliberately  acknowledged  it, 
and,  his  acknowledgment  having  been  written  out  and  read 
over  to  him,  he  then  freely  signed  it,  and,  thereafter,  he  swore 
to  the  truth  of  the  statement  he  had  so  made.    Such  a  state- 
ment is,  in  my  opinion,  admissible  and  convincing  evidence 
Against  the  accused.    I  am  aware  that  statements  taken  under 
oath,  by  committing  magistrates  of  this  State,  are  not  admitted 
in  evidence.    -But,  the  statute  of  the  State  forbids  the  taking 
of  statements  under  oath,  by  committing  magistrates,  and,  by 
implication,  the  use  of  such  illegal  statements,  as  evidence,  is 
forbidden.    The  statement  under  consideration  was  not  taken 
in  violation  of  any  law.     On  the  contrary,  the  power  to  ad- 
minister the  oath  is  conferred  by  §  183  of  the  Revised  Stat- 
utes; and,  as  should  be  remarked,  the  statement  contains  infor- 
mation not  only  respecting  Owen,  but,  also,  respecting  several 
other  persons.    The  statements  of  the  confession  were  perti- 
nent to  the  inquiry  then  being  prosecuted  by  the  special  agent 
•^an  inquiry  in  which,  although  it  was,  in  no  proper  sense,  a 
judicial  proceeding,  the  agent  was  authorized  by  statute  to  ad- 
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ininieter  an  oath  to  any  one  supposed  to  have  knowledge  m  re- 
spect to  the  matter  in  hand.  For  these  reasons,  I  am  of  the 
opinion  that  the  statement  was  properly  admitted  in  evidence 
against  Owen.  It  is  proper  to  add,  that,  if  the  objection  taken 
to  the  admission  of  the  statement  had  been  well  taken,  it  was 
obviated  by  the  offer  of  the  District  Attorney  to  withdraw  the 
confession  before  it  had  been  read.  Of  course,  if,  when  the 
offer  to  withdraw  the  confession  was  made,  the  contents  of  the 
statement  had  in  any  way  come  to  the  knowledge  of  the  jury, 
the  offer  would  have  been  without  effect.  But,  the  objectioD 
to  the  admission  of  the  confession  was  passed  on  by  the  Coiut 
at  the  termination  of  the  day's  sitting,  and,  the  next  morning, 
before  any  publication  of  the  contents  of  the  pa]>er,  and  with- 
out any  part  of  it  having  been  read  in  presence  of  the  jniy^ 
the  District  Attorney  made  a  formal  offer  to  withdraw  the  pa- 
per. To  this  the  defendants  objected,  and,  in  point  of  &ct, 
the  contents  of  the  paper  first  became  known  to  the  jury  bj  its 
being  read  by  the  defendants'  counsel.  Under  such  drcnm- 
stances,  the  objection  taken  by  the  defendants  to  the  ruling  of 
the  Court  upon  the  admissibility  of  the  paper  was  rendered 
inoperative. 

The  next  point  made  relates  to  the  admission  in  evidence 
of  a  letter  written  by  Scott  and  addressed  to  the  defendant 
Graff.  This  letter  was  written  and  mailed  by  Scott  at  Troy, 
after  his  guilt  had  been  discovered,  and  while  he  was  on  his 
way  to  Canada,  in  flight.  It  was  addressed  to  Graff,  and  en- 
closed in  a  second  envelope,  addressed  to  one  Nowell,  a  party 
cognizant  of  the  frauds,  and  aware  that  Graff  was  in  some  war 
connected  with  or  knowing  to  the  same.  The  letter  reached 
Nowell,  but  was  stopped  in  his  hands  and  never  reached  Graff. 
The  following  are  its  contents :  ^'  Dear  Friend.  Sold  at  last. 
Tell  O.  C.  T.  and  E.  H.  O.  to  land  nothing.  This  is  a  mT3- 
tery  to  me.  I  suspect  a  party.  Hope  there  was  no  trouble 
to  N.  &  W.  Saved  by  a  hairbreadth.  S."  Prior  to  the 
offer  of  this  letter,  there  was  evidence  to  show  that  it  had 
been  arranged  between  Scott  and  Owen,  that  the  letters  0.  C 
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T.,  when  nsed  in  conaection  with  their  smuggling  operations, 
should  refer  to  the  defendant  Owen.    There  was,  also,  evi- 
dence for  the  consideration  of  the  jnry,  to  sliow  Graffs  con- 
nection with  Scott  and  Owen,  in  the  conspiracy.    There  being 
such  evidence,  the  letter  of  Scott  was  clearly  admissible  against 
both  Owen  and  Graff,  if  it  was  an  act  done  in  furtherance  of 
the  conspiracy.     T  ruled,  upon  the  trial,  that  it  was  snch  an 
act,  and  for  that  reason  admissible.     To  that  ruling  I  adhere. 
The  letter  implies  the  existence  on  the  steamer  of  goods  in- 
tended to  be  landed  in  pursuance  of  the  unlawful  agreement, 
and  it  contains  an  express  direction  not  to  land  the  goods. 
The  giving  this  direction  was  an  act  done  to  save  from  seizure, 
and  to  conceal,  goods  then  forfeited  to  the  United  States  by 
reason  of  their  having  been  imported  in  pursuance  of  the 
agreement  between  those  parties.      Some  goods  had  been 
seized,  and  Scott  had  fled,  but,  as  to  the  goods  referred  to  in 
the  letter,  the  conspiracy  was  not  at  an  end ;  for,  the  letter 
shows  Scott  endeavoring  to  procure  action  in  respect  to  them^ 
which  endeavor,  if  it  had  been  successful,  would  have  saved 
from  seizure  goods  that  had  become  forfeited  to  the  Govom- 
meut.    Any  act  looking  to  the  concealment  of  smuggled 
goods,  so  as  to  prevent  their  seizure,  is  an  act  in  furtherance 
of  the  design  to  smuggle  such  goods.    Upon  this  ground,  the 
letter  of  Scott  is  admissible,  and  upon  this  ground  alone  was 
it  admitted  at  the  trial. 

The  next  objection  to  be  considered  relates  to  the  suffi- 
ciency of  the  evidence  to  warrant  the  jury  in  finding  the  de- 
fendant Graff  to  be  a  co-conspirator  with  Scott  and  Owen. 
As  before  stated,  the  evidence  showed  a  continuing  agreement 
between  Scott  and  Owen  relative  tq  the  smuggling  of  silks. 
This  agreement  was  shown  to  have  been  entered  into  in  1873, 
and  to  have  continued  in  operation  up  to  the  time  of  the  seiz- 
iire  in  1876.  Of  the  specific  acts  charged  in  the  indictment 
to  having  been  done  to  effect  the  object  of  the  conspiracy, 
only  one  was  proved,  namely,  the  importation,  without  pay- 
ttient  of  duty,  by  Owen,  in  the  year  1875,  of  16  pieces  of  silk, 
'^  two  barrels,  marked  [c].     The  claim  in  behalf  of  Graff  is, 
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that  there  was  no  evidence  to  show  him  connected  with  the 
cx)nspiracy  prior  to  1877 ;  and  it  is,  therefore,  contended,  that 
he  was  entitled  to  an  acquittal,  because  no  act  specified  in  the 
indictment  was  done  subsequent  to  1875.    The  difficulty  with 
this  position  lies  in  the  assumption  that  there  was  no  eyidenee 
from  which  the  jury  had  the  right  to  infer  that  Grafi  was  a 
party  to  the  conspiracy  prior  to  1877.     Scott  testified,  that,  in 
June,  1877,  he  met  Graff,  by  appointment,  at  Nowdl's  place, 
which  was  the  place  used  for  the  reception,  unpacking  and 
preparing  for  sale,  of  the  smuggled  goods.    At  that  interview, 
Graff  stated  that  he  came  ^'  to  find  out  what  those  large  cases 
contained  that  Tom  Owen  brought,  because  Owen  was  onlj 
paying  him  the  same  price  for  landing  a  large  case  as  he  did 
for  landing  a  barrel,"  and,  ^^  for  landing  a  barrel,  he  got  five 
pounds."     This  inquiry  by  Graff,  while  it  proves  that  he  was 
at  that  time  a  party  to  the  conspiracy,  plainly  implies  a  pre- 
vious and  continued  employment  by  Owen.    It  might  natorallj 
be  taken  to  mean  that  he  landed  all  Owen's  barrels  for  five 
pounds  per  barrel.     It  shows,  further,  an  intimate  connection 
between  Graff  and  Scott,' who  was  the  recipient  of  thegotda 
smuggled  by  Owen,  and  distributor  of  the  proceeds.    There 
was,  also,  evidence  of  several  meetings  between  Scott  and 
Graff,  at  Nowell's  place,  in  1877,  and  as  early  as  April  of  that 
year,  under  circumstances  indicating  a  knowledge,  on  the  part 
of  Graff,  as  to  the  use  to  which  the  place  was  put  by  Seott. 
The  further  fact  appeared,  that,  at  the  outset,  Scott  and  Owen 
understood  that  Graff  would  land  the  goods  smuggled  bj 
Owen,  and  that  they  acted  upon  that  understanding.    This  is 
shown  by  Scott's  testimony,  that,  upon  the  presentation  to 
him  by  Owen  of  an  invoice  of  silks— and,  as  I  understand  it, 
the  first  invoice  after  the  making  of  the  agreement — ^in  an- 
swer to  the  inquiry  when  the  goods  would  be  landed,  Owen 
replied,  ^'  it  all  depended  upon  Graff — when  Graff  said  the 
word  they  would  be  sent  to  the  express  oflBce."    This  dedara- 
tion  of  Owen  to  Scott,  made  at  the  time  of  delivering  an  in- 
voice, and  for  the  purpose  of  enabling  Scott  to  know  when 
and  where  to  go  for  the  goods,  is  evidence  to  prove  the  fac^ 
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that,  at  the  beginning  of  the  conspiracy,  Scott  and  Ovren  re- 
lied npon  some  other  person,  and  that  person  Graff,  to  land 
the  goods.  This  fact  throws  light  npon  the  meaning  of  the 
language  used  bj  Graff  in  1877,  when  he  said  that  he  got  five 
pounds  a  barrel  for  landing  the  goods,  and  permits  the  infer- 
ence that  an  agreement  existed  between  Graff  and  Owen,  in 
pursuance  of  which  all  Owen's  barrels  were  landed  by  him  for 
a  compensation  of  so  much  a  barrel.  Furthermore,  it  was 
made  plain  by  the  evidence,  that  the  assistance  and  connivance 
of  some  one  on  the  dock,  connected  with  the  steamer,  was 
necessary  to  effect  the  landing  of  the  goods  without  discovery, 
and  it  was  proved  that  Graff^s  connection  with  the  steamer, 
and  position  on  the  dock,  were  such  as  to  enable  him  to  afford 
that  assistance.  From  all  these  circumstances  the  jury  were 
justified  in  concluding  that  Graff  had  rendered  this  assistance 
from  the  beginning.  This  view  of  the  evidence  renders  it 
unnecessary  to  consider  what  would  have  been  the  result  of  a 
total  failure  of  proof  to  show  that  Graff  was  connected  with 
the  conspiracy  at  the  time  of  the  commission  of  the  only  act 
charged  in  the  indictment  as  done  to  effect  the  object  of  the 
conspiracy^  I  may,  however,  without  intending  to  express  an 
opinion  upon  the  question,  remark,  that,  if  such  proof  be  re- 
quired, the  requirement  would  seem  to  render  it  necessary,  in 
order  to  draw  an  indictment,  that  the  pleader  should  know  the 
time  when  each  party  to  a  conspiracy  joined  himself  thereto — 
a  fact  impossible  to  be  known,  in  a  case  like  the  present. 

The  next  question  relates  to  the*  variance  between  the  time 
when  the  importation  set  forth  in  the  indictment,  as  made  by 
Owen,  to  effect  the  object  of  the  conspiracy,  is  charged  to  have 
occurred,  and  the  time  proven.  It  is  supposed  that  the  rule 
applied  to  an  averment  describing  an  act  done  to  effect  the 
object  of  the  conspiracy,  is  different  from  that  applied  to  the 
charge  of  the  conspiracy  itself ;  and  expressions  used  by  this 
Court  in  deciding  the  case  of  United  States  v.  Donau^  (11 
Blatehf.^  C.  C.  if.,  168,)  are  relied  on  as  supporting  this  posi- 
tion. All  that  was  decided  in  Donau's  case  was,  that,  in  an 
indictment  for  conspiracy,  it  was  not  necessary  that  particular 
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acts  stated  in  the  indictment  to  liaye  been  done  to  effect  the 
object  of  the  conspiracy,  should  be  so  stated  that  the  Court 
could  see,  from  the  face  of  the  indictment,  that  the  object  of 
the  conspiracy  would  be  accomplished  thereby.  In  tiie  re- 
marks there  ventured  in  respect  to  the  offence  created  by  the 
statute,  it  is  nowhere  suggested  that  the  time  of  the  commis- 
sion of  such  an  act  must  be  proved  as  laid.  Kor  do  I  see  any 
reason  for  applying  to  this  part  of  an  indictment  for  conspir- 
acy, a  rule  more  strict  than  the  rul0  applied  to  the  statement 
of  the  conspiracy.  The  reasons  which  are  the  foundation  of 
the  rule,  that  a  variance  between  the  indictment  and  the  evi- 
dence, in  the  time  when  the  offence  was  committed,  is  imma- 
terial, seem  as  applicable  to  the  statement  of  the  time  when  the 
overt  act  was  committed,  as  to  the  statement  when  the  con- 
spiracy was  formed.  In  indictments  for  the  common-law 
offence  of  conspiracy,  it  is  usual  to  state  the  conspiracy,  and 
then  show,  that,  in  pursuance  of  it,  certain  overt  acts  were 
done ;  but  no  case  has  been  cited  where  it  has  been  held  that 
a  variance  in  the  time  of  committing  the  overt  acts  was  fatal. 
In  high  treason,  the  time  at  which  the  overt  acts  ate  allied 
to  have  been  committed  need  not  be  proved  as  laid  ;  and  it  ii 
sufficient  if  they  be  proved  to  have  been  committed  at  an; 
time  within  three  years  before  the  finding  of  the  indictment 
See  Archhold*8  Cf*im.  jPLj  17t/i  Eng,  ed.^  723,  where  the  law 
is  so  stated,  and  Bex  v.  Chamock^  (1  Salk.^  288,)  Bex  r. 
Lord  BalmerinOj  (9  j^.  Ir.,  587-605,)  and  Bex  v.  TovmUy^ 
{Fofst,  7,  8,)  are  cited  as  authorities. 

A  different  question,  in  respect  to  the  time  of  the  impor- 
tation by  Owen,  arises  out  of  the  circumstance,  that,  before 
going  to  trial,  the  District  Attorney,  in  answer  to  a  motion  to 
postpone,  gave  a  written  stipulation  to  admit  certain  facts  in 
regard  to  a  shipment,  by  Owen,  of  two  barrels  containing  silks, 
marked  [c],  in  which  stipulation  the  shipment  is  described  as 
having  occurred  in  Liverpool  about  the  middle  of  June,  1875. 
Assuming  that  the  stipulation  in  question  should  be  r^rded 
as  having  the  effect  of  a  bill  of  particulars,  and  en  titling  the  de- 
f;ence  to  insist  that  the  evidence  be  confined  to  goods  shipped 
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in  Liverpool  in  June,  it  does  not  follow  that  the  defence  were 
entitled  to  have  stricken  ont  the  evidence  given  in  respect  to 
goods  that  arrived  in  New  York  in  December,  because,  as  was 
conceded  by  counsel  on  the  argument,  the  objection  to  the 
admifision  of  the  evidence  was  not  placed  on  this  ground. 
When  the  evidence  was  admitted,  the  attention  of  the  Court 
had  not  been  called  to  the  time  mentioned  in  the  stipulation, 
nor  were  the  terms  of  the  stipulation  then  claimed  by  the  de- 
fence to  have  any  bearing  on  the  question  of  the  admissibility 
of  the  evidence  in  respect  to  the  importation  of  December. 
After  the  Government  had  closed  its  case,  and  after  the  an- 
nouncement had  been  made,  on  the  requirement  of  the  de- 
fence, that  no  further  evidence  would  be  ofiEered  to  prove  the 
overt  act  in  question,  for  the  first  time  the  attention  of  the 
Court  was  called  to  the  time  mentioned  in  the  stipulation,  and 
it  was  then  insisted  that  ^  the  evidence  given  in  respect  to  an 
importation  in  December,  must  be  stricken  out  and  disre- 
garded.    But,  it  was  too  late  then  to  bring  forward  the  stipu- 
lation.    A  party  is  not  permitted  to  wait  until  the  evidence  is 
given,  and  the  case  of  the  other  side  closed,  and  then,  by  pro- 
ducing a  stipulation,  make  foundation  for  a  motion  to  strike 
out.     Furthermore,  the  importation  set  forth  in  the  indict- 
ment is  described  by  the  vessel,  by  the  character  of  the  goods, 
by  the  manner  in  which  they  were  packed,  and  by  the  mark 
[g].    The  evidence  admitted  conformed  in  all  these  particulars 
to  the  indictment.    It  is  a  reasonable  presumption  that  there 
was  but  one  importation  answering  a  description  thus  particu- 
lar; and  there  has  been  no  attempt  to  show,  by  affidavit,  or 
otherwise,  either    that    there    were  two  such    importations 
marked  [o],  or  that  the  defendants  were  in  any  way  misled  by 
the  difference  in  dates. 

The  only  remaining  question  relates  to  the  rejection  of  an 
affidavit  of  the  master  of  The  Queen,  written  on  the  manifest 
put  in  evidence  by  the  Government.  This  manifest,  being 
the  document  required  by  law  to  be  made,  and  proved  to 
have  been  written  by  the  defendant  Owen,  and  to  have  been 
exhibited  and  certified  as  required  by  law,  on  the  arrival  of 
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the  vessel,  was  introduced  for  the  parpose  of  showing  an 
importation  of  the  two  barrels  marked  [c],  described  in  the 
indictment.  Upon  inspection  of  the  document,  there  appears 
written  thereon  an  affidavit  made  by  the  master  more  than  a 
month  after  the  manifest  had  been  made  and  filed  at  the 
Custom  House,  in  which  affidavit  the  master  states  that  certain 
of  the  goods  mentioned  in  the  manifest  as  composing  the 
steamer's  cargo,  and,  among  them,  two  packages  marked  [c], 
were  short  shipped  at  Liverpool.  Thereupon,  it  was  insisted, 
in  behalf  of  the  defence,  that  this  affidavit  was  part  of  the 
document,  and  legally  in  evidence  as  part  of  the  case  for  the 
prosecution,  although  expressly  excluded  by  the  terms  of  the 
offer  of  the  manifest  in  evidence ;  or,  if  not  part  of  the  cafie 
for  the  prosecution,  that  it  might  ^be  read  in  evidence  for 
the  defence,  without  further  proof.  The  affidavit  was,  how- 
ever, rejected,  and  the  correctness  of 'that  ruling  is  the  point 
now  to  be  considered.  The  ground  taken  is,  that  the  sah- 
sequent  affidavit  of  the  master,  written  on  the  manifest,  was 
part  of  the  manifest.  It  is  a  selfrdisserving  endorsement,  it 
is  said,  and,  in  law,  modified  and  controlled  the  prior  state- 
ment of  the  manifest.  In  support  of  this  position,  reference 
is  made  to  the  case  of  entries  of  payment  on  a  promiflfioiy 
note,  or  of  satisfaction  on  a  judgment  rolL  {Lothrop  ^. 
Blake^  3  Penn.  State  Rep.^  483.)  But,  a  distinction  exists 
between  the  cases.  This  manifest  is  not  produced  by  the 
master  of  the  vessel,  nor  by  any  one  deriving  title  from  him, 
as  foundation  for  any  right.  The  document  offered  by  the 
Government  is  the  legal  document  required  by  law  to  be 
made,  to  show  the  goods  on  board  the  vessel,  produced  from 
the  place  of  its  legal  deposit.  The  subsequent  statement  of 
the  master,  although  written  on  this  document,  did  not  be- 
come part  thereof.  It  was  a  mere  statement  of  the  master, 
attached,  it  is  true,  to  the  manifest,  but  forming  no  part  of 
the  legal  document.  It  was  part  of  another  and  different 
transaction,  being  the  evidence  adduced  to  explain  to  the 
authorities  the  discrepancy  between  the  manifest  and  the 
officer's  return,  in  pursuance  of  §  2887.     I  am  unable  to  see 
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any  jngt  ground  for  insistiDg  that  each  a  statement  made 
ex  parte^  and  without  opportunity  for  cross-examination,  is 
evidence  as  against  the  the  Government,  in  a  prosecution  like 
the  present. 

I  have  thus  considered  all  the  questions  to  which  my 
attention  has  been  called  upon  this  motion,  and  the  result  is^ 
that  no  good  ground  for  setting  aside  the  verdict  has  been 
fonnd.  An  order  will,  therefore,  be  entered,  denying  the 
motion.  I  further  add,  that  I  shall  be  prepared  to  hear  a 
motion  for  sentence  on  Friday  next,  at  the  opening  of  Conrt. 
In  thus  fixing  a  time  at  which  a  motion  for  sentence  may  be 
made,  it  is  not  intended  in  any  way  to  trench  npon  the  domain 
of  the  prosecuting  ofiKcer.  In  criminal  cases,  judgment  is  not 
pronounced  unless  moved  for  by  the  prosecuting  officer,  and, 
by  omitting  to  bring  up  the  prisoner,  and  declining  to  move 
for  sentence,  that  officer  may,  to  use  the  language  of  the 
books,  "  exercise  a  virtual  prerogative  of  pardon."  {Peters- 
dorff^e  Abridgment^  Vol.  10,  p.  689,  no^^,  TiUe^  Information^ 
Says  the  Supreme  Court  of  the  United  States,  in  United 
Statee  v.  Murphy,  (16  Petj  208,  209 :)  "  Even  after  verdict, 
the  Government  may  not  choose  to  bring  the  party  up  for 
sentence."  Nevertheless,  it  is  proper  that  the  time  when 
such  a  motion  will  be  heard,  should  be  stated  in  all  cases,  in 
order  that  the  making,  or  the  omission  to  make,  a  motion  for 
sentence,  as  the  case  may  be,  shall  duly  appear  of  record. 

Benjamin  B.  Foetety  {Assistant  District  Attorney j)  for 
the  United  States. 

Ahram,  J.  DiUenhoefer^  for  the  defendant. 
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Thb  Hopkins  &  Dickinson  Manufactueino  Compaht 

P.    AND   F.   COKBIN   AND  OTHEBS.      In   EqUITT. 

The  Samk 

V8. 

The  Paeker  &  Whipple  Company  and  H.  J.  P.  Whipple. 

The  claim  of  the  reissued  letters  patent,  granted  October  11th,  1876,  to  tlie 
Hopkias  A  Dickinson  Maniifactnring  Company,  as  assignees  of  Oeorgs 
McGregor  and  George  Yoll,  for  an  "  improTed  sasb-lock  or  saah-fsflteoer," 
(the  original  patent  haying  been  granted  to  stXd  Voll  and  McGregor,  •* 
inventors,  March  80tb,  1869,)  namely,  "A  yibsating  lever,  provided  with 
a  bolt,  in  combination  with  a  striking  plate  or  hook,  and  with  a  catch  seg- 
ment behind  which  the  bolt  can  pass,  formed  upon  the  plate  npoD  whicb  tlM 
lever  is  pivoted,  the  whole  constituting  a  sash-fiistener,  and  the  parts  enu- 
merated in  the  claim  being  and  operating  substantially  as  spedfied,"  does  not 
include  a  vertically  moving  bolt  in  combination  with  a  socket  upon  the  hass* 
plate. 

Where  a  patented  invention  is  merely  a  combination  subordinate  to  pre^ziftiof 
devices,  and  has  been  limited  to  such  sub-combination  by  the  language  of  the 
claim,  the  patentee  cannot  successfully  insist  that  he  is  entitled  to  cover  bj 
such  claim  the  pre-existing  devices ;  and  this  is  true  where  ene  of  the  joint 
inventors  of  the  junior  invention  is  also  the  inventor  of  the  senior  inventiooa. 

(Before  Shipmak,  J.,  Connecticut^  January  80th,  1878.) 

Shipman,  J.  These  two  cases  are  separate  bills  in  eqtutjj 
wherein  the  defendants  in  each  case  are  charged  with  an  in- 
fringement  of  reissued  letters  patent,  dated  October  llthi 
1875,  and  issued  to  the  plaintiffs,  as  assignees,  by  mesne  assign- 
ments, of  George  McGregor  land  George  Voll.  The  original 
patent  to  Voll  and  McGregor  was  dated  March  30th,  1869, 
The  invention  is  an  improved  sash-lock  or  sash-fastener.  An 
ordinary  form  of  sash-lock  consists  of  a  base-plate  fastened  to 
the  top  rail  of  the  lower  sash,  a  striking-plate  or  hook-pl»t® 
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fastened  to  the  bottom  rail  of  the  upper  sash,  and  a  vibrating 
lever,  which  is  pivoted  npon  the  base-plate,  and  which  en- 
gages with  each  plate  so  as  to  prevent  either  sash  from  being 
opened.  In  the  invention  which  is  described  in  the  reissue,  a 
bolt  is  mounted  in  and  moves  with  the  vibrating  lever,  which 
bolt  slides  backward  and  forward  in  a  line  parallel  to  the  axis 
of  the  lever.  When  the  lever  is  in  proper  position,  as  the  bolt 
slides  forward,  it  shoots  beyond  a  catch  segment  or  projection 
upon  the  base-plate,  so  as  to  hold  the  vibrating  lever  and  pre- 
vent it  from  being  turned  until  the  bolt  is  retracted.  When 
the  bolt  is  retracted,  and  is  disengaged  from  the  catch  seg- 
ment, the  vibrating  lever  can  be  turned  and  the  sash  can  he 
opened.  The  improvement  is  one  form  of  a  seK-locking  sash- 
fastener,  the  object  of  which  is  to  prevent  the  lever  from 
being  moved  by  a  knife  inserted  between  the  sashes  from  the 
outside  of  the  window.  The  claim  of  the  reissue  is  "  A  vi- 
brating lever,  provided  with  a  bolt,  in  combination  with  a 
Btriking-plate  or  hook,  and  with  a  catch  segment  behind  which 
the  bolt  can  pass,  formed  upon  the  plate  upon  which  the  lever 
is  pivoted,  the  whole  constituting  a  sash-fastener,  and  the  parts 
enumerated  in  the  claim  being  and  operating  substantially  as 
specified." 

The  defendants'  devices  are  substantially  alike.  Each  has 
a  base-plate,  a  vibrating  lever  mounted  upon  the  base-plate,  a 
bolt  mounted  upon  and  moving  with  the  vibrating  lever,  a 
Btriker-plate  or  hook,  and  a  socket  or  depression  upon  the  base- 
plate, 80  formed  as  to  receive  the  bolt  which  moves  up  and 
down.  The  difference  between  the  plaintiffs'  and  defendants' 
devices  consists  in  the  fact,  that,  in  the  defendants'  devices,  the 
bolt  moves  in  a  line  perpendicular  to  the  line  of  the  lever,  in- 
stead of  moving  in  a  line  parallel  to  the  line  of  the  lever,  and 
engages  with  a  socket  or  depression  upon  the  base-plate,  in- 
stead of  engaging  with  a  projection  from  the  base-plate.  The 
defendants'  bolt  has  a  motion  and  is  fastened,  as  a  latch  moves 
and  is  fastened.  The  main  question  is  that  of  infringement ; 
and  it  is  practically  conceded  by  the  defendants,  that  the  de- 
termination of  this  question  depends  upon  the  proper  construe- 
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tion'  of  the  plaintiflTs'  reissued  patent.  In  order  to  constnie 
the  claim,  it  is  important  to  ascertain  what  was  the  actual 
invention  of  the  original  patentees. 

A  horizontally  moving  bolt,  to  lock  the  vibrating  lever  to 
the  striker  plate  or  hook,  and  a  vertically  moving  bolt  for 
the  same  purpose,  were  old  in  the  art,  and  are  mentioned  in 
the  specification  of  the  reissue.  In  each  of  these  devices,  the 
bolt  shot  into  a  socket  or  depression  upon  the  striker  plate. 
In  January,  1868,  George  Voll,  one  of  the  joint  patentees, 
invented  a  sash  lock,  in  which  a  horizontally  moving  lK>lt  wu 
received  and  was  locked  in  a  hole  or  socket  in  a  ^^  stump" 
or  projection  upon  the  base  plate.  Application  was  made  bj 
Voll  for  a  patent,  on  February  25th,  1868,  which  application 
was  rejected  on  August  6th,  1868,  upon  the  ground  that  the 
invention  had  been  anticipated  in  the  patent  of  Brockseifer 
and  Sargent,  dated  May  llth^  1858,  one  of  the  patents  which 
are  referred  to  in  the  plaintiffs'  reissue.  No  appeal  was  taken. 
Twelve  or  eighteen  of  these  locks  were  manufactured  in 
February,  1868,  by  Voll,  and  were  sent  to  the  store  of  Qeorge 
McGregor,  VoU's  employer.  What  became  of  these  locks 
does  not  appear.  Two  or  three  weeks  after  the  rejection, 
YoU  invented  another  sash-fastener,  which  consisted  of  a 
vertically  moving  bolt,  which  engaged  with  a  catch  segment 
or  projection  upon  the  base  plate.  A  completed  bolt  of  thia 
kind  was  made,  and  the  device  was  sent  to  a  firm  of  patent 
solicitors,  who  reported  that  it  was  unpatentable.  Voll  and 
McGregor  then  united  their  skiU  and  efforts,  and  invented 
the  device  which  is  the  subject  of  this  controversy,  and  for 
which  a  patent  was  issued  to  them  jointly,  on  March  30tb, 
1869. 

The  invention  of  Voll  and  McGregor  was  the  combination 
of  a  horizontally  moving  bolt  and  a  catch  segment  upon  the 
base  plate.  It  was  not  broadly  the  transfer  of  a  known  lock- 
ing device,  and  its  equivalent,  from  the  striker  plate  to  the 
base  plate.  In  January,  1868,  Voll  had '  transferred  a  socket 
from  the  striker  plate  to  the  base  plate,  and  had  connected  a 
bolt  with  such  socket.    The  second  lock  of  Voll,  vi^.,  the 
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combination  of  a  vertically  moving  bolt  and  a  projection 
npon  the  base  plate,  was  a  second  stage  in  the  im|)rovement. 
The  invention  of  Voll  and  McQregor  was  the  final  one  of  a 
series  of  separate  inventions,  in  which  series  the  prior  in- 
ventions were  made  by  one  person  before  he  was  joined  by 
his  associate  inventor.    Each  invention  was  distinct,  and  was 
separated  from  its  successor  by  a  completed,  perfected  and 
operative  device.     The  prior  inventions,  althongh  they  may 
not  have  been   abandoned   by  the  sole  inventor,  were  not 
included  by  the  joint  inventors  in  their  joint  invention.     This 
is  not  the  case  of  a  joint  invention  which  is  the  result  of  a 
progressive  series  of  steps,  which  were  taken   by  the  two 
minds  assisting  each  other  in  some  degree.     Neither  is  it  the 
case  of  an   invention  which   was  completed  by  two  acting 
jointly,  after  a  series  of  experiments,  not  resulting  in  a  per- 
fected or  an  operative  device,  had  been  made  by  one  of  the 
inventors  acting  alone.    In  such  a  case,  a  Court  does  not  care- 
fully dissect  tiie  invention,  to  ascertain   what  parts  of  the 
whole  were  furnished  by  each  person.    In  this  case,  Voll  first 
invented  a  means  of  locking  upon  the  base  plate.     Whether 
this  invention  was  patentable  or  not  under  the  claim  in  his 
application,  it  is  not  necessary  to  consider.    He  next  invented 
another  combination,  by  which  the  same  result  was  produced. 
It  is  agreed  that  this  invention  was  patentable.     The  joint 
inventors  thereafter  invented  a  third  device,  which  was  the 
combination  of  VoU's  horizontal  bolt  and  catch  segment. 
This  was  the  only  result  of  the  joint  labors  and  inventive 
skill  of  the  two  inventors. 

Ilaving  thus  ascertained  the  exact  extent  of  the  joint 
invention,  the  question  next  arises  as  to  the  proper  oon- 
etrnction  to  be  given  to  the  joint  patent.  The  specification 
which  was  attached  to  the  application  for  a  reissue,  evidently 
contained,  in  the  description  of  the*  device,  the  words  "  sock- 
et or  depression."  By  an  amendment  of  the  plaintiffs,  these! 
words  were  erased  wherever  they  occurred,  and  "  catch  seg- 
ment "  were  substited  therefor,  before  the  reissue  was  grant- 
ed.   The  plaintiffs  seek  to  have  their  claim  so  construed  as 
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to  include  within  the  patent  a  locking  device,  as  well  by 
means  of  a  socket  or  depression  upon  the  base  plate,  as  bj 
means  of  a  projection  thereon.  The  invention  which  was 
actually  made  by  the  joint  patentees  covers  a  very  narrow 
ground.  It  is  to  be  noticed,  that  the  defendants  do  not 
attack  the  validity  of  the  patent,  if  it  is  confined  to  the  joint 
invention.  This  invention  was  not  broadly  the  combination 
of  the  old  ingredients  of  socket  or  projection,  so  arranged  as 
to  lock  the  lever  upon  the  base  plate,  because,  that  combination 
had  been  made  by  Voll ;  but  it  was  an  improvement  upon  the 
combination  of  Voll,  and  was  subsidiary  to  his  second  in- 
vention. The  joint  patent,  being  subsidiary  to  the  prior  in- 
vention of  one  of  the  patentees,  should  not  be  extended  so  as 
to  embrace  the  original  invention.  '•  Where  a  combination 
of  machinery  already  exists  up  to  a  certain  point,  and  the 
patentee  makes  an  addition  or  improvement  tq  the  machinery, 
he  must  confine  his  patent  to  the  improvement."  {Barrett  v. 
SaUj  1  JUas.y  447 y  476.)  This  limitation  is  sustained  by  the 
language  of  the  reissue.  If  YoU  had  been  the  sole  inventor 
and  patentee  of  the  joint  invention,  he  might  well  have  con- 
tended that  his  patent  should  be  so  construed  as  to  embrace 
the  different  forms  of  locking  devices  upon  the  base  plate 
which  he  invented,  if  such  construction  was  not  inconsistent 
with  the  language  of  his  claim,  and  if  he  had  not  abandoned 
to  the  public  any  particular  combinations,  upon  the  principle, 
that  ^^  the  actual  invention  of  the  party  is  a  necessary  auxilianr 
to  the  construction  of  the  language  which  he  has  employed  in 
describing  it,"  {Curtis  on  Patents,  sect.  453.)  But,  inasmnch 
as  the  joint  invention  was  within  a  very  narrow  compass,  and 
the  devices  which  are  now  claimed  to  be  equivalents  bad  antici- 
pated it,  the  joint  invention  should  not  be  made  to  relate 
back  and  include  the  pre-existing  devices,  although  they  were 
the  sole  invention  of  one  of  the  joint  patentees.  "  It  is  im- 
possible that  one  person  can  be,  at  the  same  time,  the  joint 
and  the  sole  inventor  of  the  same  invention."  {BarreU  v. 
Rally  1  Mas.y  447,  473.)  It  is  not  intended  to  suggest  any 
modification  of  the  well  understood  principle,  that  the  in- 
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ventor  of  a  combination  is  entitled  to  invoke  the  aid  of  equiv- 
alents, {Seymour  v.  Osborne^  11  Wall.^  516,)  but  to  simply 
assert,  that,  where  an  invention  is  merely  a  combination  sub- 
ordinate to  pre-existing  devices,  and  has  been  limited  to  such 
sub-combination  by  the  language  of  the  claim,  the  patentee 
cannot  successfully  insist  that  he  is  entitled  to  the  pre-existing 
devices,  and  that  this  is  true  when  one  of  the  joint  inventors 
of  the  junior  invention  is  also  the  inventor  of  the  senior  in- 
ventions. Under  this  construction  of  the  plaintiffs'  reissue, 
the  defendants  do  not  infringe,  inasmuch  as  they  use  a  verti- 
cally moving  bolt  in  combination  with  a  socket  upon  the  base 
plate. 

It  is  insisted  by  the  plaintiffs  that  VoU  and  McGregor  are 
estopped  to  deny  that  they  were  the  joint  inventors  of  the  pat- 
ented invention.  Neither  of  the  joint  inventors  have  made 
this  denial.  They  have  each  denied  that  they  were  the  joint 
inventors  of  the  device  which  their  assignees  seek  to  have  pro- 
tected by  the  reissue,  but  which  the  inventors  insist  was  sim- 
ply an  improvement  of  the  sole  and  unpatented  invention  of 
one  of  them. 

The  testimony  of  VoU  and  McGregor  is  seriously  criticised 
in  connection  with  their  alleged  willingness  to  make  oath,  for 
a  pecuniary  consideration,  to  the  application  for  a  reissue, 
wherein  the  joint  invention  is  stated  so  broadly  as  to  include 
VoU's  sole  invention.  I  have  not  thought  it  necessary  to  pass 
upon  this  question  of  fact,  as  their  present  testimony  is  so  cor- 
roborated by  the  exhibits  in  the  case  as  to  remove  doubt  in 
regard  to  the  character  of  the  sole  and  joint  inventions. 

Let  a  decree  be  entered  dismissing  the  bill,  with  costs. 

Charles  F-  BlaJce^  for  the  plaintiffs. 

Charles  E.  Mitchell  and  OrviUe  TL  PlMt  for  the  defend- 
ants. 
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J.  C.  Frese  &  Co.  vs.  Shalberg  Biedenfeld.    In  Equttt. 

In  a  suit  in  equity,  the  proofs  taken  on  the  part  of  the  defendant  were  not  filed, 
because  the  examiner's  fees  had  not  been  paid.  Tlie  plaintiff  moved  for  u 
order  that  such  proofs  be  filed,  and  that  an  attachment  issue  against  tbe 
defendant  to  compel  payment  of  such  fees:  Held,  thAt  the  motion  most b< 
denied. 

j(Before  Whselxr,  J.,  Southern  District  of  New  York,  January  Slst,  1S78.) 

Wheeler,  J.     This  cause  has  been  heard  on  the  motion 
of  the  complainant  to  have  the  defendant's  proofs  ordered  to 
be  filed,  and  for  an  attachment  to  compel  payment  of  the  ex- 
•    Aminer'B  fees.     Equity  rule  82  requires  a  master  to  file  his  re- 
port whether  his  fees  are  paid  or  not,  and  provides  for  an 
attachment  to  compel  payment.     There  is  no  rule  requiring 
an  examiner  to  file  testimony  taken  by  him,  without  payment 
of  his  fees.     Doubtless  he  has  a  lien  as  against  the  party  for 
whom  testimony  is  taken,  upon  the  testimony,  for  his  fees; 
And,  in  addition  to  that  remedy,  he  may  proceed  by  applica- 
tion to  the  Court  for  an  attachment  to  compel  payment.  {Cdd- 
well  V.  Jackson^  7  Cranch^  276.)    The  other  party  can  have  no 
greater,  if  as  great,  right  to  the  testimony.     In  this  case,  the 
other  party  claims  that  the  testimony  shall  be  put  on  file,  not 
for  the  purpose  of  establishing  his  case,  but  that  it  may  be 
overruled  as  showing  a  defence.    It  is  doubtful  whether  he  has 
any  right  to  the  testimony  for  that  purpose,  but,  if  he  has,  it 
must  be  subordinate  to  the  right  of  the  examiner  to  have  his 
fees  first  paid.    To  order  the  testimony  filed  without  payment 
to  the  examiner  would  cut  oflf  one  of  his  remedies,  and  it  m^^J 
be  a  very  useful  one.    If  the  party  who  has  caused  the  testi- 
mony to  be  taken  is  willing  or  prefers  to  have  his  cause  heard 
without  it,  the  opposite  party  does  not  seem  to  have  any  jost 
cause  for  complaint.     If,  however,  he  deems  the  testimony  oi 
sufficient  value  to  him  to  be  paid  for  by  him,  he  may  be  enti- 
tled to  have  it  filed  on  making  the  payment.    But  that  is  »iot 
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his  position  on  this  motion.  Here  he  aeks  to  have  it  ordered 
on  file  without  making  payment,  that  it  may  be  overruled  as 
constituting  a  defence.  That  he  does  not  appear  to  be  enti- 
tled to. 

Motion  denied. 


Arthur  V.  Briesen,  for  the  plaintiflE. 
James  Z.  Onderdonk^  for  the  defendant. 


George  H.  Wooster 


'C8. 


Edmund  W.  Taylor,  Jr.  and  Margaret  Woodbury. 

In  Equity. 

Where  the  profits  made  by  a  defendant  from  the  unlawful  use  of  a  patented 
mvention  amount  to  more  than  the  license  fees  for  such  use  would  amount  to, 
the  plaintiff,  although  exercising  his  monopoly  by  the  granting  of  licenses,  is 
entitled  to  recover  such  profits,  on  an  accounting  for  profits,  and  is  not  limited 
to  such  license  fees. 

(Bdbre  WnnLn,  J.,  Southern  District  of  New  York,  February  15th,  1878.) 

Wheeleb,  J.  This  caase  has  been  heard  on  report  and 
snpplemental  report  of  the  master  filed  therein,  exceptions 
thereto  and  argament  of  eoansel.  The  reports  show  that  the 
orator  does  not  manafacture  or  sell  his  patented  articles,  but 
relies  on  license  fees  for  his  income  from  his  patent ;  that  such 
license  fees,  for  the  unlicensed  use  made  by  the  defendants, 
paid  at  the  beginning  of  each* year,  according  to  his  rule, 
would  amount  to  fourteen  hundred  dollars;  that  they  were 
stopped  soon  after  the  commencement  of  the  second  year,  by 
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an  injunction  issued  in  this  cause,  on  motion  of  the  orator; 
and  that  the  profits  actually  realized  by  the  defendants,  from 
the  use  thej  bad,  amouutf^d  to  nineteen  hundred  sixteen  dol- 
lars and  twenty-eight  cents.  Among  other  exceptions,  the 
defendants  have  filed  some  that  raise  the  question  whether  the 
orator  is  entitled  to  recover  anything  beyond  the  amonnt  of 
what  his  license  fees  would  have  been  ;  and,  if  not,  whether 
those  should  not  be  apportioned  to  the  time  they  were  suffered 
to  use  the  invention.  No  other  exceptions,  besides  those  rais- 
ing these  questions,  are  insisted  upon. 

If  the  defendants  had  yielded  to  the  orator's  daims,  and 
taken  and  paid  for  the  licenses,  the  profits  realized  would  haie 
been  theirs,  and  the  orator  would  have  had  no  just  daim  upon 
them.  As  they  did  not,  the  use  they  had  of  the  invention 
was  not  theirs,  but  was  the  orator's,  and  what  they  realized 
from  it,  by  force  of  the  law,  became  his,  and  was  not  their 
own.  By  the  express  provision  of  the  statute  on  this  sub- 
ject, the  plaintiff  is  "  entitled  to  recover,  in  addition  to  the 
profits  to  be  accounted  for  by  the  defendant,"  the  damages 
sustained  by  the  infringement.  {Bev.  StcUs.  U.  S.^  sec.  4921.) 
This  shows,  that,  in  contemplation  of  law,  the  profits  actually 
realized  by  the  infringer  belong  to  the  patentee,  and,  that, 
when  the  profits  would  not  compensate  for  the  damages  bos- 
tained,  as  they  might  not,  in  many  cases,  he  ig  entitled  to  the 
damages  beyond. 

When  it  comes  to  the  measure  of  damages,  as  distinguished 
from  profits,  in  cases  like  this,  the  loss  of  the  license  fees 
might  be  the  limit  of  the  patentee's  loss.  But  they  are  not, 
in  any  such  case,  the  measure  or  limit  of  the  infringer's  gain. 
So,  on  many  questions  of  damages  strictly  such,  the  license 
fees  are  evidence  of  damage,  and,  sometimes,  the  limit  of  reco^" 
ery  of  damages,'  but  cannot  be  evidence,  and,  much  more,  not 
a  limit,  of  profits  to  be  accounted  for. 

If  the  question  of  damages  beyond  profits  was  reached, 
and  of  any  importance,  it  may  be  that  the  stoppage  of  the  ubc 
of  the  patent  by  the  injunction  would  make  an  apportionment 
of  the  license  fees  lawful  and  proper.    But,  as  the  profits  ex- 


FEBRUARY,  1878.  405 


Abom  V.  Mason. 


ceed  the  damages,  in  any  mode  of  reckoniug  the  lic^isefeeB,  it 
is  not  necefisary  to  consider  the  question  made  in  that  respect. 
The  exceptions  are  overruled,  and  the  reports  accepted  and 
confirmed  for  the  larger  sum. 

Frederic  H,  Betts^  for  the  plaintiff. 

James  M.  Tovmaend^  for  the  defendants. 


BOBEBT  W.  AbOBN  and  OTHERS 

John  W.  Mason,  Assiokbb  in  Bankbuftct  of  Louis  H. 

Obebhofeb. 

A.  deliTered  wool  find  yarn  to  C,  to  be  made  into  cloth,  at  a  specified  cost,  to 
be  p<dd  by  A.  The  wool  and  the  yarn  and  the  goods  were  to  be  continuoasly 
the  property  of  A.  O.  began  the  manufacture  of  goods  from  the  materials. 
Thereafter,  the  property  came  into  the  possession  of  M.,  as  the  assignee  in 
bankruptcy  of  O.  At  that  time,  it  was  in  the  condition  of  dyed  wool,  mixed 
with  shoddy,  and  woolen  yams  in  the  various  stages  of  manufacture  into  cloth, 
and  was  of  small  market  value,  and  not  salable.  A.  demanded  from  M.  the 
specific  wool  and  yam  delivered  to  0.,  and  the  yarns  in  process  of  manufiu)- 
tore,  and  offered  to  pay  all  charges  on  them,  if  informed  of  the  amount.  H. 
completed  the  manufacture  of  the  goods,  and  expended  $800  in  finishing  them, 
and  sold  them  for  $3,193  50.  A.  sued  M.  in  trover,  for  the  conversion  of  the 
wool  and  yarns  and  goods :  //e/<f,  that  it  was  not  necessary  for  A.  to  prove 
an  actual  tender  of  an  amount  sufficient  to  cover  the  value  of  the  work  and 
materiala  supplied  by  O.,  but  that  the  offer  made  to  pay  the  charges  was  suffi- 
cient. 

Hdd,  also,  that  A.  was  entitled  to  recover  the  avails  of  the  goods,  less  the  cost 
of  the  materials  famished  by  O.  and  by  M.,  and  the  expense  of  manufacture. 

(Before  Sbipman,  J.,  Southern  District  of  New  York,  February  23d,  1878.) 

Shipman,  J.  On  or  about  May  6th,  1871,  the  plaintiffs 
were  the  owners  of  a  quantity  of  superfine  wool  <^d  of 
inferior  wool  and  of  double  and  twist  yarn  upon  spools,  of 
the  value  of  $1,737  69,  and  delivered  the  same  to  Louis  H. 
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Oberhof er,  a  woolen  manufacturer  of  Canterbury,  Connecticnt, 
to  be  manufactured  by  him  into  cassimeres,  at  an  estimated 
cost  of  twenty-one  cents  per  yard,  to  be  paid  by  the  plaintifis. 
The  wool  and  the  yam,  and  the  goods  which  were  to  be 
manufactured  therefrom,  were  to  be  continuously  the  prop- 
erty of  the  plaintife.  It  was  supposed  that  this  wool  wonld 
msike  about  5,000  yards  of  cloth.  Oberhofer  received  the 
materials  in  his  factory,  and  commenced  the  manufacture  of 
goods  therefrom.  About  May  25th,  1871,  all  the  property  in 
the  possession  of  Oberhofer  was  attached  and  remained  under 
attachment,  or  in  the  possession  of  the  United  States  Marshal, 
by  virtue  of  a  warrant  in.  bankruptcy,  until  about  Angnst 
Slst,  1871,  when  the  property  came  into  the  possession  of 
the  defendant,  who  had  been  theretofore  duly  appointed  as- 
signee in  bankruptcy  of  Oberhofer's  estate.  On  this  date, 
there  were  upon  the  premises  neither  wool  in  bags  nor  cotton 
yam  upon  spools,  but  the  goods  which  had  been  sent  by  the 
plaintiffs  were  upon  the  machinery  of  the  factory,  in  the 
form  of  dyed  wool  mixed  with  shoddy,  or  of  woolen  yams  in 
the  various  stages  of  manufacture  into  doth.  The  market 
value  of  this  woolen  yam  and  wool  in  process  of  manufacture 
was  small,  as  the  materials  were  in  such  a  condition  that  they 
were  not  salable.  The  assignee  estimated,  that  the  unfinished 
goods  were  not  worth  over  $100,  and  would  scarcely  bring 
that  sum,  if  he  should  attempt  to  sell  them  in  their  unfinished 
state.  Another  witness  estimated  the  value  at  from  $300  to 
$500.  A  few  days  after  September  lith,  1871,  the  assignee 
obtained  authority  from  the  District  Court  to  complete  the 
manufacture  of  these  goods  by  the  purchase  of  the  necessary 
additional  material,  and  the  employment  of  the  necessary 
labor.  On  September  15th,  1871,  the  plaintiffs  made  a  writ- 
ten demand  upon  the  defendant  for  the  delivery  to  them  of 
the  specific  bales  of  wool  and  spools  of  cotton  yam  which 
they  had  delivered  to  Oberhofer,  and  offered  to  pay  ^ 
diarges,  expenses  and  liens  which  the  bankrupt,  or.  the  defend- 
ant, as  assignee,  had  upon  said  merchandise,  and,  as  they  were 
ignorant  of  the  amount  of  such  charges  and  liens,  asked  to  be 
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informed  of  the  amount,  that  they  might  tender  and  pay  it.  ' 
There  was  also  some  testimony  to  the  effect  that,  at  the  same 
time,  one  of  the  plaintiffs  verbally  informed  the  defendant  of 
the  fact  that  the  wool  and  yam  were  in  process  of  manufacture, 
and  notified  him  that  they  were  seeking  not  only  the  wool 
existing  in  specie,  but  wool  and  yarns  in  process  of  manufact- 
ure. Testimony  was  also  given  by  the  defendant,  to  show 
that  the  plaintiffs  were  insisting,  until  the  commencement  of 
the  suit,  that  their  wool  was  in  the  factory  in  its  original 
foim,  and  was  easily  distinguishable.  The  defendant  did  not 
comply  with  the  demand,  but  completed  the  manufacture  of 
the  unfinished  goods,  at  an  expense  of  $800.  The  goods 
were  finished  about  the  middle  of  October,  1871 .  All  the 
goods  which  were  thus  manufactured,  and  the  goods  which 
Oberhofer  had  finished  from  other  wool,  were  sold  for  the 
defendant,  who  received  the  sum  of  $3,193.50,  therefor. 

The  plaintiffs  brought  an  action  of  trover,  on  December 
9th,  1871,  against  the  defendant,  for  the  conversion  of  the 
wool  and  cotton  yams  which  they  had  delivered  to  Oberhofer. 
The  declaration  was  subsequently  amended,  so  as  to  allege  the 
conversion  of  "  certain  yams,  and  goods  made  from  said  wools 
and  said  double  and  twist  yam,  one  or  both."  Upon  the  trial 
of  the  case  to  the  jury,  they  were  instructed,  that,  the  prop- 
erty having  come  rightfully  into  the  possession  of  the  assignee, 
the  demand  upon  him  should  have  been  in  such  teims  as  to 
apprise  him  of  what  he  was  claimed  to  be  wrongfully  detain- 
ing from  the  plaintiffs,  and  he  should  have  been  informed  in 
6uch  manner  as  to  enable  him  to  understand  the  kind  of  prop- 
erty which  was  demanded ;  and  that,  if  the  written  demand 
was  the  onlv  demand  which  was  made,  or  notice  which  was 
given  to  the  assignee,  the  plaintiffs  could  not  recover.  The 
jury  were  also  instracted,  that  if,  in  addition  to  the  written 
demand,  the  assignee  was  informed  by  the  plaintiffs,  that 
they  were  seeking  to  obtain  from  him,  and  that  they  demand- 
ed of  him,  the  woolen  yams  and  wool,  in  the  various  stages 
of  manufacture,  which  Oberhofer  had  been  manufacturing  for 
them  under  his  contract,  then,  if  the  assignee,  after  such 
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*  notice  and  demand,  completed  the  manufacture,  and  sdid  the 
manufactured  goods,  he  would  be  liable,  provided  auch  goods 
were  made  from  their  yam. 

Two  questions  of  fact  were  submitted  to  the  joiy:  Ist. 
Was  such  a  demand  made  by  the  plaintiffs  ?  2d.  Were  the 
goods  which  were  in  process  of  manufacture  in  the  mill  of 
Oberhofer,  at  the  time  of  the  appointment  of  the  assignee, 
the  property  of  the  plaintiffs  if  If  both  these  questions  of 
fact  were  found  for  the  plaintiffs,  the  jury  were  instructed, 
upon  the  question  of  damages,  that  the  circumstances  of  the 
case  were  peculiar,  and  that,  in  the  ascertainment  of  damages, 
they  should  deduct  from  the  avails  of  the  manufactured  goods 
the  entire  cost  of  the  materials  furnished  by  the  assignee  or 
by  Oberhofer,  and  the  expense  and  cost  of  manofactore. 
The  jury  returned  a  verdict  for  the  plaintiffs,  for  $2,867  49. 

Upon  a  motion  for  a  new  trial,  the  defendants  insist,  (1.) 
that  the  demand  of  the  plaintiffs  was  limited  to  wool  and 
cotton  yam ;  and  that,  upon  such  a  demand,  the  defendaDt, 
having  come  rightfully  into  the  "possession  of  the  properly, 
cannot  be  found  to  be  a  wrong-doer,  for  a  conversion  of  prop- 
erty which  did  not  correspond  with  the  demand,  and  which  he 
did  not  know  was  claimed  by  the  plaintiffs.  The  jury  were 
instructed  in  accordance  with  the  principle  of  law  which  is 
claimed  by  the  defendant,  but  they  found,  as  matter  of  fact, 
that  the  plaintifb  verbally  demanded  of  the  defendant  woolen 
yams  which  were  in  process  of  manufacture.  The  jury 
evidently  believed  that  the  defendant  was  apprised  by  the 
plaintiffs  of  the  exact  property  which  they  claimed  he  was 
wrongfully  detaining  from  them. 

(2.)  It  is  claimed,  that,  for  the  value  of  the  work  and  ^late^ 
ials  which  were  supplied  by  Oberhofer,  the  defendant,  as  his 
assignee,  had  a  lien,  at  the  time  of  the  demand,  upon  the 
property  of  the  plaintifb ;  that  it  was  incumbent  upon  them 
to  make  an  actual  tender  of  an  amount  sufficient  to  cover  this 
lien  ;  and  that  an  offer  to  pay,  or  a  readiness  to  pay,  did  not 
comply  with  the  necessity  of  an  actual  tender  of  money. 
Oberhofer  had  agreed  with  the  plaintiffs  to  manufacture  their 


FEBRUARY,   1878.  409 


Aborn  v,  Masod. 


wool  into  cassimeres.    They  had  agreed  to  pay  hitn  a  stipulated 

price  for  the  labor  and  the  materids  which  he  should  furnish. 

His  duty  was  to  deliver  the  manufactured  goods,  and  their 

duty  was  to  pay  the  price  of  manufacture.    These  obligations 

were  mutual  and  concurrent.     The  payment  of  the  cost  of 

manufacture,  and  the  delivery  of  the  goods,  were  concomitant 

acts*    In  the  case  of  mutual  and  concurrent  promises,  "  the 

word  ^  tender,'  as  used  in  such  a  connection,  does  not  mean  the 

same  kind  of  offer  as  when  it  is  used   with   reference  to 

the   payment   or  offer  to   pay    an    ordinary    debt    due   in 

money,  where  the  money  is  offered   to  a  creditor  who  is 

entitled   to  receive  it,  and  nothing  further  remains  to  be 

done,  but  the  transaction  is  completed  and  ended  ;  but  it  only 

means   a  readiness   and    willingness,  accompanied   with  an 

ability  on  the  part  of  one  of  the  parties,  to  do  the  acts  which 

the  agreement  requires  him  to  perform,  provided  the  other 

will  concurrently  do  the  things  which  he  is  required  by  it  to 

do,  and  a  notice  by  the  former  to  the  latter  of  such  readiness. 

Such  readiness,  ability  and  notice  are  sufficient  evidence  of, 

and  indeed  constitute  and  imply,  an  offer  or  tender,  in  the 

sense  in  which  those  terms  are  used  in  reference  to  the  kind 

of  agreements  which  we  are  now  considering."     {Smith  v. 

Lewis,  26  Conn.,  110 ;  Adams  v.  Clark^  9  Cush.,  215  ;  Tate 

V.  Meek,  8  Taunt,  280.) 

The  defendant  next  insists,  that  the  liability  of  the  de- 
fendant was  limited  to  the  value  of  the  property  in  its  con- 
dition at  the  time  of  the  conversion,  and  that  the  uncon- 
tradicted testimony  showed  that  such  value  did  not  exceed 
$500.  The  generid  rule  of  the  common  law,  in  regard  to  title 
by  accession,  is,  that  whatever  alteration  of  form  has  taken 
place  in  personal  property,  the  owner  is  entitled  to  such 
property  in  its  state  of  improvement,  unless  the  identity  of 
the  original  materials  has  been  destroyed,  or  unless  the  thing 
has  been  annexed  to  and  made  part  of  some  other  thing  which 
is  the  principal,  or  its  nature  has  been  changed  from  personal 
to  real  property  ;  "  but,  if  the  thing  itself,  by  such  operation, 
was  changed  into  a  different  species,  as  by  making  wine,  oil, 
or  bread  out  of  another's  grapes,  olives  or  wheat,  it  belonged 
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to  the  new  operator,  who  was  only  to  make  satisfaction  to  the 
former  proprietor  for  the  materials  which  he  had  so  converted." 
(2  Black  Comm.y  404 ;  2  Kenfa  Gomm.^  364 ;  SiUbury  t. 
McCoorij  6  irUly  425 ;  Wood/mff  df  Beach  Iron  yforh,  t. 
Adams,  37  Conn.,  233.) 

In  this  case,  the  property,  at  the  time  of  the  conversion, 
consisted  of  woolen  yam  and  wool  in  the  yarions  stages  of 
manufacture  into  cloth.  The  property  was,  in  fact,  unfinished 
woolen  cassimeres,  and  was  desciibed  to  be  such  by  the  assignee, 
in  his  testimony  before  the  District  Court,  upon  his  appli- 
cation for  leave  to  complete  the  manufacture.  By  the  labor 
and  materials  which  were  furnished,  unfinished  goods  became 
finished.  Tlie  species  of  the  property  was  not  changed,  and 
the  identity  of  the  materials,  as  they  existed  at  the  time  of 
the  conversion,  was  not  lost. 

It  has  frequently  been  held,  that  the  person  whose  prop- 
erty has  been  tortiously  taken,  is  entitled  to  the  enhanced 
value,  until  it  has  been  so  changed  as  to  alter  the  title,  or  to 
destroy  the  identity  of  the  property.  {Betts  v.  Lee,  5  Johm.j 
348  ;  Curtis  v.  Groat,  6  Johns.,  168 ;  Brovy^i  v.  Sax,  7  Cowen, 
95 ;  Baker  v.  Wheeler,  8  Wend.,  505.)  But  Courts  have  not 
been  satisfied  with  a  rigid  rule,  which  would  invariably  per- 
mit a  plaintiff  to  recover  the  enhanced  value,  without  any  d^ 
duction  for  the  labor  and  expenses  which,  in  the  absence  of 
fraud,  have  been  bestowed  upon  such  property  by  the  defend- 
ant, and  have  not  enforced  the  rule  to  its  full  extent.  ( ^ooi 
V.  Morewood,  S  Ad.  <&  EL,  N.  S.,  440;  Hilton  v.  Woodf, 
Law  Reports,  4  Equity  Cases,  433  ;  Benja/min  v.  Benjamin^ 
15  Conn.,  347;  Silshury  v.  McCooft,  4  Denio,  3i^2.)  In- 
stances can  easily  be  imagined,  where  a  rigid  enforcement  of 
the  rule  would  work  hardship ;  and,  in  this  case,  the  plaintife 
did  not  ask  the  Court  to  charge  that  they  were  entitled  to  the 
enhanced  value  of  the  manufactured  goods,  without  reference 
to  the  expenses  of  manufacture. 

The  rule  which  was  given  to  the  jury  was  adopted  in  the 
case  of  Morgan  v.  Powell,  (3  Ad.  c6  El.,  N.  S.,  ^78,)  an  ac- 
tion of  trespass  for  digging  coals  in  the  plaintifiPs  mine.    The 
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Court  determined  that  the  value  of  the  plaintifPs  coals  was  the 
sale  price  at  the  pit's  mouth,  after  deducting  the  expenses  of 
carrying  the  coals  from  the  place  in  the  mine  where  they  were 
dug,  to  the  mouth.  Under  the  circumstances  of  this  case,  the 
allowance  for  the  defendant's  labor  and  expenses  was  eminent- 
ly just.  Wool  had  been  delivered  to  be  manufactured  into 
cloth.  It  was  in  a  partial  state  of  manufacture  when  the  as- 
signee took  possession,  labor,  skill  and  materials  having  been 
expended  upon  it  by  the  bankrupt.  At  this  time  the  materials 
were  in  such  a  condition  that  they  had  very  little  salable  value ; 
and,  in  order  to  make  the  property  a  merchantable  article  of 
value,  more  materials  must  be  purchased,  labor  must  be  em- 
ployed, and  time  must  be  expended.  The  deduction  is  fully 
justified  by  the  decisions  which  have  been  cited. 
The  motion  for  a  new  trial  is  denied. 

Michael  W.  Divine  and  Aaron  P.   Whitehead^  for  the 
plaintiffs. 


John  E,  Pa/TBonH^  for  the  defendant. 


The  Emma  Silver'  MiNmb  Company 
Tbenob  W.  Park  and  H.  Henbv  Baxter. 

The  trial  before  a  jury  of  an  action  at  law,  in  this  Court,  occupied  nearly  four 
months,  beiag  portions  of  three  terms  of  the  Court.  After  the  final  adjourn- 
ment of  the  term  at  which  the  verdict  was  rendered,  which  was  for  (he  de- 
fendant, a  stay  on  the  verdict  was  granted,  and,  by  order,  the  time  for  the 
plaintiff  to  make  a  case  was  extended,  and  the  stay  was  continued,  by  order, 
until  the  hearing  and  decision  on  a  motion  for  a  new  trial :  Hcld^  that  the 
motion  for  a  new  trial,  on  a  case,  before  judgment,  could  be  entertained  after 
the  expiration  of  the  term  at  which  the  action  was  tried  ;  and  that  the  prac' 
tice  pursued  was  r^^pilar. 
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All  motions,  in  a  suit  at  common  law,  which  are  required,  hy  the  praeUee  of  tiie 
State  Courts  of  New  York,  to  be  made  at  a  special  term  of  a  State  Gout,  may 
be  made  at  a  stated  term  of  a  Federal  Conrt. 

In  a  suit  to  recover  damages  for  the  alleged  fraudulent  sale  to  the  plaintiff  l^ 
tv/o  defeDdants,  of  a  mine,  the  plaintiff  introduced  evidence  to  show  a  fnads- 
lent  intent  in  the  vendors,  consisling  of  statements  made  to  them,  or  oae  of 
them,  unfavorable  to  the  character  and  value  of  the  mine :  Hdi,  that  the  de- 
fendants, in  reply,  had  a  right  to  show  the  statements  of  third  penons,  made 
to  them,  prior  to  the  sale  of  the  mine,  in  regard  to  its  character  and  vahie. 

P.,  one  of  the  defendants,  was  a  director  and  a  shareholder  in  the  plaintiff  cor- 
poration. At  the  trial,  the  plaintiff  offered  in  evidence  the  minutes  of  a  meeU 
ing  of  the  plaintiff's  board  of  directors,  held  in  England,  nearly  a  yev  after 
the  sale  of  the  mine,  and  at  which  P.  was  not  present,  and  when  he  wis  ab- 
sent from  England,  with  a  view  to  charge  him  with  knowledge  of  the  coateats 
of  a  telegram  sent  to  the  directors  by  the  president  of  the  company,  and  of 
the  action  of  the  directors  thereon :  Hddt  that  the  evidence  was  not  adnuflm- 
ble. 

Letters  written  by  P.  to  his  co-defendant,  while  they  owned  the  mine,  and  dnr 
ing  the  period  whon  it  was  claimed  by  the  plaintiff  they  were  getting  ap  a 
fraudulent  scheme  to  sell  the  mine  to  the  plaintiff,  the  letters  purporting  to 
state  what  was  transpiring  at  the  time,  and  speaking  of  its  development  and 
value,  were  admissible  in  evidence  in  favor  of  both  defendants. 

The  verdict  of  the  jury  was  upheld,  as  not  contrary  to  the -evidence,  and  the 
charge  of  the  Court  to  the  jury  was  upheld,  as  not  unjust  to  the  plaintiff. 

The  suit  being  one  in  which  it  was  alleged  that  the  directors  of  the  plaintiff  cor 
poration  were  induced  to  purchase  the  mine  by  the  fraudulent  representations 
or  concealments  of  the  two  defendaiits,  as  vendors,  regarding  material  iieti« 
and  they  being  two  of  such  directors  at  the  time  of  the  sale  of  the  mine,  it  wis 
held,  that  if  the  defendants  withheld  from  their  co-directors  any  infonnatioa 
as  to  material  facts  affecting  the  mine,  intending  thereby  that  their  GO-direct< 
ors  should  be  misled,  their  conduct  was  actionable  concealment,  if  it  operated 
to  Induce  the  purchase. 

(Before  Wallace,  J.,  Southern  District  of  New  York,  March  2d,  1878.) 

Wallace,  J,  Preliminarily  to  the  consideration  of  the 
merits  of  the  motion  now  made  for  a  new  trial,  the  question 
arises  whether  the  proper  practice  has  been  pursued  here  for 
the  purpose  of  a  review.  The  trial  of  the  action  was  com- 
menced in  the  October  term  and  occupied  nearly  four  months, 
being  protracted  throughout  the  October  term  and  after  the 
February  term  and  the  April  term  had  intervened.  As  soon 
as  the  verdict  of  the  jury  was  rendered,  the  term  was  ad- 
journed without  day.    After  this,  a  stay  of  proceedings  upon 
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the  verdict  was  granted,  and,  by  order,  the  time  for  the  plaint- 
iff to  make  a  case  was  extended.     By  a  subsequent  order,  the 
stay  was  continued  until  the  hearing  and  determination  of  a 
motion  for  a  new  trial.     It  is  now  insisted,  on  behalf  of  the 
defendant,  that  a  motion  for  a  new  trial,  upon  a  case,  cannot 
be  entertained  after  the  expiration  of  the  term  at  which  the 
action  was  tried ;  that  the  only  method  of  review  is  by  a  peti- 
tion, after  the  entry  of  judgment ;  that  the  orders  staying  pro- 
ceedings upon  the  verdict  were  unauthorized  and  of  no  effect ; 
and  that  all  the  proceedings  towards  a  review  should  be  dis- 
missed.    I  am  not  of  this  opinion,  and  hold  that  the  motion  is 
properly  here  and  must  be  entertained  and  determined  upon 
its  merits.    Whether  the  practice  upon  such  a  motion  has  been 
changed  by  §  5  of  the  Act  of  Congress  of  June  Ist,  1872,  (17 
U.  S.  Stat,  at  Zarge,  197,  now  §  914  of  the  Revised  Statutes^ 
conforming  the  forms  and  modes  of  proceeding  in  civil  causes, 
other  than  equity  and  admiralty  causes,  '^  as  near  as  may  be,  to 
the  practice,  pleadings  and  forms  and  modes  of  proceeding 
existing  at  the  time  in  like  causes  in  the  Courts  of  record  of 
the  State,"  or  remains  as  it  was  before  that  Act,  is  not  mate- 
rial.   The  motion  is  properly  here  under  the  former  practice, 
and  also  under  the  practice  of  the  Courts  of  this  State. 

The  power  ''  to  grant  new  trials,  in  cases  where  there  has 
been  a  trial  by  jury,  for  reasons  for  which  new  trials  have  usu- 
ally been  granted  in  the  Courts  of  law,"  is  expressly  conferred 
upon  the  Courts  of  the  United  States,  {Act  of  tSeptemher  24:th^ 
1789,  §  17, 1  U.  S.  Stat,  at  Large,  83,  now  %  726  of  the  Hevised 
Statutes,)  but  the  procedure  for  a  motion  for  a  new  trial  has 
not  been  prescribed  by  any  statute,  except  where  the  applica- 
tion is  made  after  juc^ment,  in  which  case  the  application  is 
required  to  be  made  by  petition.  {Act  of  September  Mth, 
1789,  §  18, 1  U.  S.  Stat,  at  Zarge,  83,  now  §  987  of  the  He- 
vised  Sta^tutes.)  The  Courts  of  the  United  States  had  been 
accustomed  to  grant  new  trials  according  to  the  practice  of 
Courts  of  common  law,  prior  to  the  enactment  of  the  statute 
allowing  motions  to  be  made  after  judgment;  and  the  effect 
of  that  statute  was  not  to  abridge  any  remedy  theretofore  ex- 
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isting,  but,  as  theretofore  finch  reviews  could  not  be  had  after 
judgment  generally,  but  only  in  exceptional  cases,  the  trne  in- 
terpretation of  the  statute  is,  that  it  enlarged  the  existing  rem- 
edy, so  that,  in  furtherance  of  justice,  the  technical  rule  by 
which  a  review  was  precluded  after  judgment  should  no  longer 
obtain.  It  would  be  opposed  to  every  principle  of  construe- 
tion,  to  decide  that  a  statute  which  confers  a  new  remedy,  by 
implication  abrogates  a  pre-existing  remedy,  where  no  lan- 
guage from  which  such  intent  can  be  plainly  inferred  is  used. 
It  is  not  to  be  doubted,  therefore,  that  a  motion  for  a  new 
trial  need  not  be  based  upon  petition,  except  when  made  after 
judgment. 

But,  it  is  strenuously  contended,  that  this  Court  has  do 
authority  to  permit  a  case  to  be  made,  or  to  stay  proceedings 
upon  a  verdict,  after  the  expiration  of  the  term  at  whidi  the 
action  has  been  tried.  The  authority  has  been  so  uniformly 
exercised  by  this  Court,  that  it  hardly  seems  necessaiy,  at  this 
late  day,  to  discuss  the  propriety  of  the  practice.  The  right 
to  control  their  own  process  and  judgments,  so  as  to  promote 
justice,  has  always  been  recognized  as  one  of  the  inherent 
powers  of  every  Court  of  general  jurisdiction,  in  the  abeenoe 
of  any  statutory  limitation  or  prohibition ;  and  the  practice  of 
granting  new  trials  took  its  origin  from  this  authority.  It  i3 
a  mistake  to  suppose  that  such  motions  could  only  be  enter- 
tained at  the  term  when  the  action  was  tried.  According  to 
the  later  common  law  practice,  although  the  itiotion  was  nso- 
ally  made  pending  the  four  days  of  the  rule  nisij  it  was  also 
entertained  for  good  cause  after  the  expiration  of  thefoor 
days,  and,  if  the  delay  was  suflBciently  excused,  such  motions 
were  entertained  at  the  next  term,  or  even  at  subsequent 
terms.  There  was  never  any  question  of  the  power  of  the 
Court  to  grant  a  new  trial  at  a  term  other  than  that  of  the 
trial.  As  the  motion  could  only  be  made  before  judgment, 
the  power  to  stay  proceedings  on  the  verdict  was  necessarilT 
included,  and,  in  the  control  over  their  own  judgments,  the 
granting  of  stays  upon  verdicts  and  of  motions  for  a  new  tm 
rested  simply  in  judicial  discretion.     Originally,  motions  for » 
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new  trial  were  made  on  the  notes  of  the  judge  who  tried  the 
cause,  and  out  of  this  practice  grew  that  of  making  a  ease ; 
and  the  time  for  making  a  case  was  always  subject  to  the  dis- 
cretion of  the  Court,  and  there  was  never  any  doubt  but  that 
leave  to  do  so  could  be  granted  after  the  term  had  expired. 

As  judgment  has  not  been  entered  in  this  case,  the  motion 
is  regular,  and,  even  if  it  should  be  determined  that  the  stay 
of  proceedings  was  irregularly  granted,  or  was  granted  without 
authority,  as  it  was  not  set  aside  when  the  motion  for  a  new 
trial  was  made,  if  it  should  now  be  set  aside,  it  would  not  avail 
the  plaintiff. 

It  is  urged,  that  the  practice  relative  to  new  trials  is  now 
regulated  by  the  Code  of  Procedure  of  this  State,  by  force  of 
the  Act  of  Congress  of  June  1st,  1872,  before  referred  to; 
and  that,  under  the  Code,  the  motion  for  a  new  trial  must  be 
made  at  a  special  term.  Conceding,  for  argument,  this  to  be 
60,  inasmuch  as  this  case  was  heard  by  consent  before  the 
judge  who  tried  the  cause,  at  chambers,  before  the  regular 
term,  for  the  convenience  of  the  counsel  for  the  parties,  it  is 
to  be  considered  as  though  made  at  the  regular  term  ;  and  I 
entertain  no  doubt,  that,  if  made  at  a  stated  term,  the  motion 
could  be  entertained,  and  the  practice  would  "  conform,  as  near 
as  may  be,"  to  that  prescribed  by  the  Code,  and  that  all  mo- 
tions which,  by  the  Code  of  Procedure,  must  be  made  at  a 
special  term  of  the  State  Courts,  may  be  properly  made  at  the 
stated  terms  of  the  Courts  of  the  United  States. 

Passing  now  to  the  consideration  of  the  motion  upon  its 
merits,  the  first  questions  to  be  disposed  of  are  those  arising 
upon  the  i-ulings  at  the  trial,  in  the  admission  and  exclusion  of 
evidence.  The  defendants  were  permitted  to  show,  against 
the  objection  of  the  plaintiff,  the  statements  of  third  persons 
made  to  the  defendants  prior  to  the  sale  of  the  mine,  in  regard 
to  its  character  and  value.  Under  the  declaration,  it  was  es- 
sential for  the  plaintiff  to  show  a  fraudulent  intent  on  the  part 
of  the  defendants  at  the  time  of  the  sale  of  the  mine.  It  was 
alleged,  that  the  defendants  originally  purchased  their  interest  * 
in  t^e  mine  for  the  purpose  of  a  fraudulent  sale ;  that  they 
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worked  the  mine  to  promote  this  scheme ;  and  that  they  Bold 
it  to  the  plaintiff  by  fraud  and  deeeit,  and  in  consnmmatioD  of 
their  original  fraudulent  scheme.  A  large  part  of  the  endeDce 
introduced  by  the  plaintiff  was  received  for  the  sole  pnrposc 
of  showing  a  fraudulent  intent  on  the  part  of  the  vendors,  and 
a  part  of  this  evidence  consisted  of  statements  made  to  them, 
or  one  of  them,  by  various  persons,  unfavorable  to  the  charac- 
ter and  value  of  the  mine.  To  meet  this,  the  defendants  in- 
troduced evidence  consisting  of  the  statements  of  various  per- 
sons, whose  knowledge  of  the  property  entitled  them  to  Sfesk 
with  more  or  less  weight,  made  to  the  defendants  prior  to  the 
sale  of  the  mine,  relative  to  its  character  and  value.  The  be- 
lief of  the  defendants  was  one  of  the  vital  issues  of  fact  to  be 
determined.  It  is  not  material  how  such  belief  originated  or 
was  induced,  if  it  was  honestly  entertained.  If  it  had  been  in- 
duced by  the  formal  reports  of  experts  employed  by  the  de- 
fendants for  the  erpress  purpose  of  ascertaining  the  character 
and  value  of  the  mine,  it  would  have  been  entitled  to  more 
weight  then  when  predicated  upon  less  reliable  information, 
but  the  weight  of  the  evidence,  how  far  the  information  was 
influential  with  the  defendants,  was  for  the  jury  to  determine, 
and  not  for  the  Court.  The  inquiry  related  to  the  state  of 
mind  of  the  defendants,  and  that  could  only  be  arrived  at  by 
presenting  to  the  jury  all  the  information,  irrespective  of  its 
source,  which  could  reasonably  have  influenced  the  judgment 
of  the  defendants.  It  would  have  been  error  to  exdnde  the 
evidence.  {Ponsonhy  v.  DebaiUony  6  Martinis  Louis.  S^f*^ 
N.  S.,  238.) 

The  next  ruling  impugned,  is  the  exclusion  of  the  minutes 
of  a  meeting  of  the  board  of  directors  of  the  plaintiff  held 
nearly  a  year  after  the  sale  of  the  mine.  It  was  sought,  by 
this  evidence,  to  charge  the  defendant  Park  with  knowled^ 
of  the  contents  of  a  telegram  sent  to  the  directors  by  the  presi- 
dent of  the  company,  and  with  knowledge  of  the  action  of  the 
directors  upon  the  receipt  of  the  telegram.  Without  disenss- 
ing  the  relevancy  of  the  evidence,  it  suffices  to  say,  that,  wbH^ 
Park,  as  a  director  and  shareholder,  was  bound  by  the  acts  of 
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his  co-directors,  to  the  same  extent  as  if  he  had  been  present  at 
the  meeting,  the  entry  in  the  minute  books  affords  no  pre- 
sumption of  knowledge  of  what  transpired  at  a  meeting  held 
after  he  had  left  England,  and  where  the  circumstances  repel 
all  inferences  of  personal  knowledge. 

The  two  rulings  thus  adverted  to  are  the  only  ones  in  the 
course  of  the  long  trial  which  are  now  pressed  as  erroneous. 
It  is  not  claimed  that  any  error  of  law  was  committed  in  the 
instructions  to  the  jury,  except,  that,  incidentally,  in  comment- 
ing upon  the  facts,  certain  letters  written  by  the  defendant 
Park  to  the  defendant  Baxter,  which  had  been  admitted  as 
evidence  in  favor  of  Baxter,  were  treated  by  the  Court  as  evi- 
dence generally  in  the  case,  and,  consequently,  as  evidence  in 
favor  of  the  defendant  who  wrote  them.     If  the  attention  of 
the  Court  had  been  called  to  this  inadvertence  at  the  time,  it 
would  have  been  promptly  corrected,  and  the  jury  would  have 
been  advised  in  conformity  with  the  ruling  when  the  letters 
were  received  in  evidence.     But,  treating  the  instruction  as 
one  which,  though  not  excepted  to,  should,  if  erroneous,  be 
regarded,  for  the  purposes  of  a  motion  for  a  new  trial,  as  a 
misdirection,  it  can  be  sustained  as  correct,  upon  the  broad 
ground  that  the  letters  were  entitled  to  be  received  and  con- 
sidered as  evidence  in  favor  of  Park.     These  letters  were 
written  from  Park,  at  Salt  Lake,  to  Baxter,  in  New  York,  in 
the  course  of  a  frequent  correspondence  between  them,  after 
thd  defendants  had  purchased  their  interests  in  the  mine,  and 
during  the  period  when,  upon  the  theory  of  the  plaintiff,  the 
defendants  were  engaged  in  manipulating  the  mine  for  the 
purpose  of  a  fraudulent  scheme  which  was  consummated  by 
the  sale  to  plaintiff.     The  letters  purported  to  convey  infor- 
mation of  what  was  transpiring  at  the  time,  advices  of  the 
developments,  indications  and  value  of  the  property,  and  sug- 
gestions as  to  future  operations.    It  was  conceded,  upon  the 
argument,  that  these  letters  would  have  been  admissible  as 
against  Baxter,  irrespective  of  the  fact  whether  he  had  ever 
received  them  or  not,  as  the  declarations  of  a  confederate,  as 
verbal  acts  pending  the  criminal  enterprise  and  in  the  accom- 

Vol.  XIV.— 37 


418  SOUTHERN  DISTRICT  OF  NEW  YORK, 


The  Emma  Silver  Mining  Company  v.  Perk. 


pliehment  of  its  objects.  If  this  is  correct,  if  they  were  ad- 
missible, Bot  as  admissions  of  a  party  to  the  record,  and,  there- 
fore, competent  against  him,  within  one  of  the  exceptions  to 
the  rule  excluding  hearsay,  but  as  verbal  acts,  and,  therefore, 
not  hearsay  at  all,  it  wonld  seem  entirely  clear  that  they  were 
competent  in  favor  of  Park,  to  the  same  extent  and  in  the 
same  manner  that  proof  of  any  acts  or  conduct  on  his  part, 
indicative  of  good  faith  or  inconsistent  with  a  fraudulent  pa^ 
pose,  would  be  competent.  Declarations  of  one  conspirator 
are  admissible  against  another  conspirator,  only  as  part  of  the 
res  gestm  of  the  criminarenterprise,  and,  when  declarations  are 
admissible  as  res  gestoBj  they  are  always  admissible  in  favor  of 
the  party  making  them  as  well  as  against  him.  From  their 
nature,  they  are  evidence,  though  emanating  from  the  part; 
who  seeks  to  use  them  for  his  own  benefit.  {FeUowes  v.  WxV 
liamson^  1  Mood,  <Sb  Malk.^  306 ;  Atwood^s  Casey  4  City  Hdl 
Bec.y  91 ;  MezrarcHs  Case^  2  /d,  113  ;  Shenck  v.  Eukhem, 
2  N.  C,  Law  Heposiioryy  432 ;  Taylor  v.  Churchy  4  &M., 
452.)  It  is  upon  this  rule  that  the  character  of  the  poseesaon 
of  real  estate  may  be  explained  by  the  declarations  of  the  pos- 
sessor, the  occupancy  being  the  principal  act,  and  the  declara- 
tions  accompanying  it  a  part  of  the  res  gestm.  Yet  these  dec- 
larations are  evidence  in  favor  of  the  party  making  them. 
{Martin  v.  Simpson^  4  McCordy  262 ;  Turpin  v.  Brannon,  Z 
McCordy  261.)  So,  where  letters  were  written  by  the  defend- 
ant in  respect  to  property  which  he  claimed  to  hold  as  ao 
agent  of  the  Government,  they  were  received  in  evidence  in 
his  own  favor,  and  the  Court  said,  that  ''  his  contcmporaneooB 
cori-espondence  on  the  subject,  in  that  character,  with  the 
American  Government,  was  certainly  proper  evidence  to  show 
the  original  nature  and  complexion  of  the  facts  in  contro- 
versy." {Bingham  v.  Cahbot,  3  J)aa.y  19,  39.)  Upon  the 
same  rule,  letters  written  by  the  owners  of  a  vessel  to  the 
master,  giving  instructions  as  to  the  objects  and  character  of « 
voyage,  are  admissible  as  part  of  the  res  gestoBy  in  their  own 
favor,  to  disprove  an  unlawful  enterprise.  {Untied Stat^^' 
Lilhijy  1  Wood,  dk  M.y  221.)    An  interesting  case  illastratin^ 
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the  rule  is  Thompson  v.  Saltmarshy  (14  Sergt.  dk  Ra/wle^  275,) 

where  a  grataitous  bailee,  who  sued  for  the  loss  of  a  deposit, 

waa  permitted  to  show  his  own  letters  and  declarations  to  third 

persons,  after  the  loss  and  prior  to  anj  daim  made  apon  him, 

in  support  of  the  theory  that  the  money  had  been  stolen  from 

him,  upon  the  ground  that  they  were  a  part  of  the  ren  gestm. 

Kumerons  other  illustrations  of  the  rule  are  furnished  by  the 

cases,  but  it  is  sufficient  to  refer  to  one  only,  that  of  Hex  v. 

Whitsheady  (1  C.  dk  jP,,  67,)  which  is  direcdy  in  point  here, 

where  the  defendant,  on  trial  for  a  conspiracy  to  defraud,  was 

permitted  to  introduce  letters  written  to  him  and  by  himself 

to  an  alleged  confederate,  for  the  purpose  of  showing  that  he 

believed  the  truth  of  the  facts  which  it  was  charged  he  had 

fraudulently  represented. 

Having  thus  reached  the  conclusion  that  the  motion  for  a 
new  trial,  in  so  far  as  it  is  predicated  upon  errors  of  law,  can- 
not prevail,  it  only  remains  to  determine  whether  the  verdict 
of  the  jury  should  be  set  aside  as  contrary  to  the  evidence,  or 
because  the  charge  of  the  judge,  so  far  as  it  dealt  with  the 
evidence  and  theories  of  fact,  was  unjust  to  the  plaintiff.    The 
vast  volume  of  evidence  and  the  great  length  of  the  charge  pre- 
clude an  analysis  or  consideration  of  either  in  detail,  although 
the  great  importance  of  the  controversy  demands  and  has  ex- 
acted a  careful  re-examination  of  the  whole  case.     After  a 
thorough  review  of  the  evidence  and  of  the  charge,  my  con- 
clusion is,  that  a  case  is  not  presented  for  a  new  trial,  within 
any  of  the  rules  which  authorize  a  verdict  to  be  set  aside.    In 
hard  actions,  a  new  trial  will  not  be  granted,  if  the  verdict  be 
for  the  defendant,  although  against  evidence;  and  actions 
where  fraud  is  imputed  are  within  this  rule.     {Graham  on 
New  Trials^  528.)    But,  irrespective  of  the  character  of  the 
action,  a  case  is  not  presented  here  where  the  verdict  is  so 
manifestly  against  the  weight  of  evidence  as  to  raise  a  pre- 
sumption of  partiality  or  misapprehension  on  the  part  of  the 
jary.    Inasmuch  as  there  was  evidence  on  both  sides,  upon  the 
several  issues  of  fact,  if  there  were  a  preponderance  against 
the  verdict,  the  Court  should  not  reverse  the  conclusions  of  the 
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jury,  in  the  exercise  of  that  discretion  which  is  a  judicial  and 
not  ao  arbitrary  one.  It  would  be  unfair  to  the  defendants 
not  to  say,  further,  that  the  case  presented  a  fair  question  of 
fact  for  the  jury  to  determine,  depending  upon  the  credibility 
of  witnesses  and  the  probabilities  to  be  deduced  from  circum- 
stantial evidence,  and  is  not  one  where  the  intelligence  or  im- 
partiality of  their  verdict  can  fairly  be  impugned. 

I  am  nnable  to  discover  any  fair  ground  for  the  complwnt, 
that  the  drift  of  the  charge  was  adverse  to  the  plaintiff,  and 
that  the  comments  on  the  evidence  were  calculated  to  mis- 
lead the  jury  in  their  consideration  of  the  facts.  The  charge 
must  be  judged  in  its  entirety  and  not  in  detached  parts. 
After  it  has  been  dissected,  it  requires  no  astuteness  on  the 
part  of  counsel  to  discover  parts  which  are  obnoxious,  when 
disconnected  from  the  rest.  That  inaccuracies  and  omissioDS  in 
the  recapitulation  of  the  testimony  are  to  be  found,  is,  doubt- 
less, tnie ;  that  theories  and  suggestions  upon  the  facts  were 
advanced,  some  of  which  could  have  been  modified  or  qualified 
to  meet  other  theories  and  suggestions  fairly  presented  by  the 
testimony,  is,  also,  doubtless,  true ;  but,  in  view  of  the  great 
length  of  the  trial,  the  vast  mass  of  oral  and  documentarv 
evidence  to  be  considered,  and  the  unusual  number  and  yariety 
of  the  issues  of  fact,  primary  and  collateral,  involved,  it  w 
hardly  to  be  expected  that  a  presentation  of  the  case  could  be 
made,  that  would  not,  in  some  respects,  be  inadequate  or 
inaccurate.  These  inaccuracies  were  not  challenged  at  the 
time,  none  of  them,  in  my  present  judgment,  were  serious 
ones,  the  prominent  issues  in  the  case  were  quite  carefully 
enforced  upon  the  consideration  of  the  jury,  and,  as  a  whole, 
the  charge  was  a  fair  and  careful  presentation  of  the  case. 

In  conclusion,  it  is  proper  to  say,  that  the  evidence  dis- 
closes many  circumstances  connected  with  the  sale  of  the 
Emma  Mine,  which  strongly  impeach  the  honor  and  moralitj 
pf  the  transaction,  but  which  are  to  be  eliminated  from  the 
case,  except  so  far  as  they  bear  upon  the  question  of  fr*"** 
in  law.  The  controversy,  in  the  form  and  forum  in  which  it 
was  brought,  and  upon  the  evidence  adduced,  resolved  iteel' 
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into  the  naked  issue,  whether  or  not  the  directors  of  the 
plaintiff  were  induced  to  purchase  the  mine  by  the  fraudulent 
representations  or  concealments  of  the  vendors  regarding 
material  facts.  If  the  question  had  been,  whether  those 
individuals  who  b:came  shareholders  of  the  plaintiff,  were 
led  to  invest  their  money  in  the  company  by  fraud,  or,  if  not 
by  fraud,  by  instrumentalities  which  the  law  does  not  tolerate, 
a  very  different  case  would  have  been  presented.  Upon  the 
issue  tried,  the  plaintiff  was  given  the  benefit  of  a  ruling 
which  has  never  been  advanced,  to  my  knowledge,  in  any 
action  at  law,  but  which,  however  severe  it  may  be  upon  the 
vendors,  in  the  situation  of  these  defendants,  I  have  no  doubt, 
is  sound  in  principle,  and  was  jnst  in  its  application  here. 
The  jury  wei*e  instructed,  that,  '^  inasmuch  as  the  defendants 
were  directors  of  the  plaintiff  at  the  time  of  the  sale  of  the 
mine,  and,  for  that  reason,  bound  to  exercise  the  utmost  good 
faith  in  their  dealings  with  their  co-directors,  a  more  rigorous 
rule  should  be  applied,  than  that  which  obtains  between 
vendor  and  vendee  ordinarily.  If,  therefore,  in  the  particulars 
detailed  in  the  declaration,  the  defendants  withheld  from  their 
co-directors  any  information  as  to  material  facts  affecting  the 
property,  intending  thereby  that  their  co-directors  should  be 
misled,  their  conduct  was  actionable  concealment,  within  the 
meaning  of  the  law,  if  it  operated  to  induce  the  purchase ; 
and,  to  the  extent  that  the  plaintiff  has  sustained  loss  thereby, 
it  is  entitled  to  recover."  Whether,  under  this  instruction, 
the  finding  of  the  jury  for  the  defendants  was  based  on  the 
theory,  that  the  defendants  honestly  imparted  to  their  co- 
directors  all  the  information  they  possessed  relative  to  the 
property,  which  they  deemed  material  to  be  known,  or 
whether  it  was  based  on  the  theory  that  the  directors  relied, 
not  on  the  good  faith  of  the  vendors,  but  upon  their  own 
investigations  in  reference  to  the  property,  is  not  material. 
Upon  either  theory,  there  was  sufficient  evidence  to  authorize 
the  verdict,  and,  upon  either  theory,  the  plaintiff 's  cause  of 
Action  failed. 
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The  motion  for  a  new  trial  mnst  be  denied. 

Edwin  W.  SUmghtotiy  for  the  plaintiff. 

Edward  J.  Phelps  and  Lucius  E.  C%t^^eni^,  f or  the 
defendants. 


Geobge  Bennett  and  others,  Adhinistratobs  of  Mossb 

Bennett,  Deceased 

w. 
The  Mabtland  Fibe  Insurance  Compant. 

dronmstances  stated  which  amoanted  to  a  ratificatioii,  by  a  fire  insnnncecoiB- 
pany,  by  sileDce,  of  the  act  of  its  agent,  in  accepting  the  rosponsbiiity  of  > 
broker  to  whom  the  assured  paid  the  premium,  in  Uea  of  the  moDfj  ^  '^ 
assured. 

The  policy  not  reqniring  the  payment  of  the  premium  in  money,  the  pRoiao 
was  paid  by  the  acceptance  by  the  agent  of  the  promise  of  the  broker,  io^ 
6f  the  money,  and  the  company  could  not  cancel  the  poH^^  without  reptpS 
the  premium  to  the  assured. 

ProTisions  in  a  policy  of  fire  insurance  for  notice  of  loss  and  proofi ^^^ 
for  the  benefit  of  the  insurer,  and  can  be  waived. 

Notice  of  loss  to  the  agent  of  the  insurer  was,  in  the  absence  of  bovkdge  a 
the  reyocation  of  his  agency,  notice  to  the  insurer. 

After  knowledge  by  the  insurer  of  the  fact  of  loss,  its  repudiation  of  tbe  poricj 
without  objecting  to  the  sufficiency  of  the  notice  of  loss,  was  an  aeqiuesc^ 
in  the  sufficiency  of  such  notice. 

Repudiation  by  the  insurer  of  liability  for  the  loss  was  a  wairer  of  the  ^sf^ 
sity  of  ftimishing  proofs  of  loss. 

An  assignment  by  parol  of  the  right  of  action  on  a  policy  of  fire  imann^ 
after  a  loss,  is  sufficient  to  transfer  the  cause  of  action. 

Where  the  answer  to  the  complaint,  in  an  action  on  a  policy  of  fire  iw"*"*'' 
only  denies  the  allegations  of  the  complaint,  the  defendant  eaooot  pro^ 
defence  based  on  a  breach  of  any  conditions  in  the  policy  other  tbtf  ^ 
are  conditions  precedent  to  the  right  of  the  plaintiff  to  reooTflr. 

(Before  Wallace,  J.,  Northern  District  of  New  York,  March  18th.  1876.) 
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Watxacb,  J.  This  is  a  motion  for  a  new  trial  by  the  de- 
fendant. None  of  the  objections  urged  to  the  recovery  are 
tenable. 

First.  Hamlin  was  the  agent  of  the  defendant,  authorized 
to  make  insurance  and  deliver  policies.    The  assured  paid  the 
premium  to  a  broker,  and  Hamlin,  knowing  of  the  payment, 
accepted  the  responsibility  of  the  broker,  by  an  agreement 
with  him,  in  lieu  of  the  money  paid  by  the  insured.     The  as- 
sured, subsequently  desiring  to  build  an  addition,  which  would 
increase  the  risk,  applied  to  Hamlin  to  endorse  a  consent. 
Hamlin  informed  the  assured  that  he  would  have  to  forward 
the  policy  to  the  company,  but  the  consent  would  be  given, 
and  the  assured  might  rely  upon  it  and  go  on  with  his  addition. 
The  company  knew  that  the  policy  had  been  issued,  and  de- 
clined to  take  the  risk,  and  so  notified  Hamlin.    Notwith- 
standing this,  Hamlin  did  not  inform  the  assured.     Some 
time  after  this,  Hamlin  forwarded  the  policy  to  the  company, 
to  obtain  the  consent  of  its  ofiScers  to  the  building  of  the  addi- 
tion, at  the  same  time  informing  them  of  the  whole  transaction 
relative  to  the  premium.    The  company  retained  the  policy, 
and  did  not  notify  Hamlin  that  consent  would  not  be  allowed, 
or  that  the  policy  would  be  deemed  cancelled.    It  thus  appears 
that  the  company  knew  that  the  policy  had  not  been  recalled 
by  Hamlin,  and  that  the  assured  supposed  it  to  be  in  force  and 
was  acting  in  reliance  upon  that  assumption.    By  silence,  the 
defendant  ratified  the  act  of  its  agent  in  accepting  the  respon- 
sibility of  Nichols  in  lieu  of  the  money  of  the  assured.    Slight 
acts  are  sufficient  to  constitute  a  ratification;   and  silence, 
when  good  faith  requires  the  principal  to  speak,  is  sufficient. 

Again,  the  policy  did  not  require  payment  of  the  premium 
in  money ;  and,  when  the  agent  of  the  defendant  accepted  the 
promise  of  Nichols,  in  lieu  of  the  money  of  the  assured,  the 
premium  was  paid.  The  agent  became  liable  to  the  defend- 
ant for  the  premium,  to  the  same  extent  as  though  he  had 
received  the  money  of  the  assured ;  and  the  assured  were  pro- 
tected to  the  same  extent  as  though  they  had  paid  their  money 
to  Hamlin.    If  they  had  paid  Hamlin  the  money,  and  he  had 
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failed  to  remit  it  to  the  defendant,  the  defendant,  neverthe- 
less, would  have  been  bound  by  the  policy.  It  is  equally  liable 
now.  {Hotchkiss  v.  Gef^mcmia  Fire  Ins,  Co.^  5  Hunj  90; 
Goit  V.  Protection  Ins,  Co,^  25  Barh,^  189 ;  Church  v.  Broci- 
lyn  Fire  Lis.  Co.,  19  N.  T.,  805,  311 ;  Bodine  v.  Exchange 
Fire  Ins.  Co.,  51  Jf'.  Y.y  117.)  Under  these  circumstanceSy  the 
defendant  could  not  cancel  the  policy  without  repayment  of 
the  premium  to  the  assured.  Instead  of  doing  this,  the  de- 
fendant, with  full  knowledge  of  all  the  facts,  retained  the 
policy  when  it  came  into  its  possession  for  another  purpose, 
without  expressing  any  intention  of  repudiating  the  trans- 
action. 

Second.  The  policy  required  the  assured,  in  case  of  loss,  to 
give  notice  in  writing  to  the  company  forthwith,  and,  as  soon 
after  as  possible,  to  serve  proofs  of  loss.    As  soon  as  the  iire 
occurred,  the  assured  notified  Hamlin,  and  he  wrote  to  the 
company.     Shortly  thereafter,  the  assured  heard  that  the  de- 
fendant disclaimed  liability,  and  one  of  them  went  to  the  office 
of  the  company,  and  was  informed  by  its  ofBcers  that  the 
policy  had  been  cancelled  and  was  not  in  force  at  the  time  of 
the  loss.     Then  the  assured  gave  written  notice  of  the  loss  to 
the  company,  and  served  proofs  of  loss,  both  of  which  were 
shortly  after  returned  by  the  defendant,  upon  the  ground  that 
the  defendant  had  no  policy  on  the  property  and  nothing  to  do 
with  the  loss.    When  Hamlin  wrote  to  the  company,  his  act 
enured  to  the  assured  and  satisfied  the  condition  requiring  writ- 
ten notice  forthwith.     The  proofs  of  loss  were  served  as  soon 
as  practicable  under  the  circumstances,  as  appears  by  the  teeti 
mony.     But,  both  of  these  conditions  were  made  a  part  of  the 
policy  for  the  benefit  of  the  defendant,  and  could  be  waived 
by  the  defendant.    The  defendant  received  notice  of  the  loss 
forthwith,  but  not  notice  in  writing.    Notice  by  the  assured 
to  Hamlin,  whom  the  defendant  had  held  out  as  its  agent, 
was,  in  the  absence  of  knowledge  on  the  part  of  the  as&ared 
that  Hamlin's  agency  had  been  revoked,  notice  to  the  defend- 
ant;  and,  when,  after  this  had  been  given,  and  one  of  the 
assured  saw  personally  the  officers  of  the  defendant,  and  they. 
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instead  of  objecting  to  the  formality  of  the  notice,  told  him 
that  the  defendant  repudiated  the  policy,  they  acquiesced  in 
the  safficiency  of  the  notice. 

No  objection  can  be  heard  to  the  su&ciency  of  the  service 
of  the  proofs  of  loss.  If  they  had  been  served  immediately 
after  the  interview  between  one  of  the  assured  and  the  oflScei-s 
of  the  defendant,  they  would  have  been  in  time,  clearly. 
When,  in  that  interview,  the  defendant  repudiated  all  liability 
for  the  loss,%the  assured  were  absolved  from  making  proofs  of 
loss.  The  proofs,  however,  were  forwarded,  and  were  return- 
ed by  the  defendant,  as  of  no  interest  to  it.  The  defendant 
waived  the  condition  in  this  regard.  {Norwich  <&  If,  Y, 
Trrms.  Co.  v.  Western  Ma%9.  Ins,  Co,y  6  Blatchf.  C,  C.  H.y 
241,  and  cases  there  cited.) 

Third,  After  the  fire,  the  assured  transferred,  by  an  oral 
agreement,  his  right  of  action  to  the  plaintiff's  intestate  ;  and 
the  other  individuals  to  whom  the  loss  was  payable  by  the 
policy,  as  their  interests  might  appear  at  the  time  of  the  loss, 
assigned  their  interest  to  the  plaintiff's  intestate.  The  assign- 
ment by  parol  was  sufficient  to  transfer  the  cause  of  action. 
{Kessel  v.  Albetis^  56  Ba/rb.y  362.)  It  operated  as  an  appoint- 
ment of  the  assignee  as  trustee,  within  section  113  of  the  Code 
of  Procedure,  and  authorized  him  to  maintain  the  action. 

Fourth,  The  defences  presented  by  these  various  objec- 
tions urged  to  the  plaintiffs'  right  to  recover,  are  the  only  ones 
of  which  the  defendant  can  avail  itself  under  the  pleadings  in 
this  action.  The  complaint  does  not  set  out  the  policy,  but  de- 
flcribes  it  sufficiently  to  permit  it  to  be  put  in  evidence,  and  al 
leges  that  the  assured  and  the  plaintiffs  have  duly  performed  all 
of  the  conditions  of  the  policy.  The  issue  tendered  by  the  an- 
swer is,  in  substance,  a  denial  of  the  averments  of  the  com- 
plaint. The  rights  of  the  parties  are  to  be  ascertained,  not  by 
the  rules  of  pleading  at  common  law,  but  by  those  adopted  by 
the  Code. 

Under  this  issue,  it  was  incumbent  on  the  plaintiffs  to  prove 
the  execution  and  delivery  of  the  policy,  the  plaintiffs'  inter- 
est and  title  to  sue,  the  loss  by  fire  of  the  property  described, 
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the  amount  of  tbe  loss,  and  notice  and  proof  of  loss  in  due 
form  given  to  the  defendant.  The  defendant  was  at  liberty  to 
controvert  all  the  facts  which  it  was  incumbent  on  the  plaintiS 
to  prove,  including  the  performance  of  any  condition  prece- 
dent to  the  plaintiffs'  right  to  recover,  {Code^  seetion  162; 
JVew  Code^  section  533,)  but  it  could  not  avail  itself  of  any  de- 
fence based  on  a  breach  of  anj  other  conditions  in  the  policy, 
because  no  such  defence  was  set  up  in  its  answer. 

The  defendant  is,  therefore,  precluded  from  relying  upon 
the  breach  of  any  condition  in  the  policy,  except  of  such  as  tbe 
plaintiffs  were  bound  to  show  affirmatively  had  been  complied 
with,  as  a  condition  precedent  to  their  right  to  recover.  No  is- 
sue is  tendered  by  the  answer,  to  the  effect  that  the  policy  be- 
came void  because  the  risk  was  increased  by  the  act  of  the  afr 
sured ;  and  the  same  may  be  said  of  the  other  defeneeB  not 
hitherto  discussed.  While,  it  is  true,  evidence  appeared  on  fte 
trial  from  which  breaches  of  these  conditions  might  be  in- 
ferred, the  plaintiffs  were  not  required  to  meet  that  evidence, 
because  not  notified  by  the  answer  that  such  issues  were  to  be 
tried. 

Judgment  is  ordered  for  the  plaintiffs,  upon  the  verdict 

W.  Z.  Dailey  and  W.  F.  Cog^weUy  for  the  plaintiffs. 
E.  H.  BenUj  for  the  defendant. 


Samuel  Wells 


vs. 


The  Central  Vermont  Eailboad  Company  and  othkbs.  1* 

Equttt. 

Reasons  stated  why  a  motion  to  dissolve  an  injunction  should  be  coDffl<]^  '^ 
disposed  of  on  its  merits,  rather  than  that  the  injunction  shodd  be  eootioo 
untU  the  hearing,  even  if  its  maintenance  then  shonld  be  donbtfiil 
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The  proTiflioDfl  of  the  Act  of  th«  Legialatare  of  Yermont,  {Law»  of  Vermoni, 
1874,  Ad  No»  1,  p,  16,)  providing  for  the  taxation  of  the  property  of  railroads, 
are  not  inyalid  by  reason  of  the  fact  that  lands  improYed  by  haying  a  railroad 
bnilt  on  them  are  not  made  taxable  nntil  they  haye  been  so  improved  ten 


Whether  §  8224  of  the  Revised  Statutes  of  the  United  States,  which  provides 
that  "  no  suit  for  the  purpose  of  restraining  the  assessment  or  ooUection  of 
any  tax  shall  be  maintained  in  any  Conrt,"  applies  to  a  suit  in  a  Federal  Court 
to  restrain  the  collection  of  a  State  tax,  qttere, 

(Before  Whsub,  J.,  Yermont,  March  21st,  1878.) 

Whbelbr,  J.  The  motion  of  the  defendants  for  a  disso- 
lution of  the  injunction  heretofore  granted  in  this  cause,  has 
been  heard  on  bill,  answer  and  argument  of  counsel.  The  in- 
junction restrains  the  collection  of  municipal  taxes  assessed, 
under  the  law  of  Yermont  providing  for  the  taxation  of  the 
property  of  railroads,  upon  the  property  of  the  Vermont  and 
Canada  Bailroad  Company,  in  possession  of  the  Central  Yer- 
mont Railroad  Company.  (Laws  of  Vermont^  1874,  Act  No, 
1-iP.  16).  Some  of  these  taxes  were  assessed  in  1875,  and  the 
time  limited  by  law,  within  which  they  may  be  collected,  will 
soon  expire. 

It  was  suggested,  in  argument,  for  the  orator,  that,  if  the 
injunction  should  be  dissolved,  he  would  be  without  remedy, 
and  that,  on  that  account,  it  should  be  continued  to  the  hear- 
ing, even  if  its  maintenance  then  should  be  doubtful.  There 
would  be  some  force  to  this  suggestion,  beyond  what  it  now 
has,  if  the  case  was  likely  to  or  could  stand  any  differently  at 
the  hearing  from  what  it  does  now ;  but  it  is  not  likely  to  and 
cannot  stand  much  differently.  The  only  ground  on  which  it 
is  claimed  that  the  taxes  should  not  be  collected  is,  that  the  law 
itself  is  unconstitutional  and  invalid.  That  question  arises 
upon  the  fiice  of  the  law,  so  that  there  are  no  issues  of  fact  to 
be  tried  by  proofs  that  might  be  presented  differently  upon  the 
evidence  then  from  what  they  can  be  now  ;  and  it  is  not  appa- 
rent but  that  aU  questions  of  law  involved  have  been  as  well 
presented  now  as  they  can  ever  be.  And,  besides,  it  is  doubtful 
whether,  if  the  injunction  should  be  continued  so  as  to  prevent 
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collection  within  the  time  limited,  the  taxes  could  be  collected 
afterwards,  although,  ordinarily,  a  statute  of  limitation  will 
not  run  upon  an  act  restrained  bj  injunction.  For,  in  respect 
to  taxes,the  rate-bill  and  warrant  are  in  the  nature  of  an  eieca- 
tion,  differing,  however,  in  so  far  that  they  cannot  be  renewed, 
and  that  they  do  not  issue  from,  and  are  not  retamable  to,  any 
Court,  where  any  answer  to  the  fact  that  the  time  within 
which  they  were  operative  had  elapsed  could  be  shown.  The 
question  involved  does  not  seem  to  be  very  intricate  or  diffi- 
cult, and,  in  view  of  all  these  various  considerations,  it  seems 
most  just  that  it  be  disposed  of  on  its  merits,  according  to  the 
usual  course  with  such  motions. 

In  behalf  of  the  orator,  it  is  not  claimed  but  that  the  real 
estate  of  railroads  is  taxable,  nor  but  that  it  is  taxable  in  the 
mode  by  which  that  of  the  railroad  reached  is  taxed  by  the 
law  in  question  ;  but  it  is  claimed  that,  on  the  face  of  the  law, 
all  are  not  taxed,  and  that  the  Legislature  has  not  the  power 
thus  to  discriminate.     If  this  claim  was  well  founded,  it  is  not 
easy  to  see  how  any  of  the  laws  of  the  State  by  which  taxes 
are  laid  are  valid.    For,  the  only  foundation  of  the  daim  is, 
that  the  taxes  of  the  orator  and  his  associates  are  made  greater 
than  they  should  be,  by  leaving  others  who  should  pay  to  go 
clear  of  paying  any ;  and  the  sailte  is  true  as  to  all  other  tax- 
payers as  well  as  to  them.     That  the  property  on  which  none 
are  paid  is  of  the  same  kind  as  that  upon  which  the  taxes 
complained  of  are  assessed,  can  make  no  difference.    If  these 
tax-payers  have  the  right  to  say  that  they  will  not  pay  their 
taxes  because  all  other  owners  of  the  same  kind  of  property 
are  not  required  to  pay  like  taxes,  then  all  other  tax-payers 
would  have  the  same  right,  and  all  lawful  taxation  would  fail 
until  the  system  should  be  made  so  perfect  as  to  reach  all 
property 'and  all  persons  in  the  same  proportion — a  resnlt  not 
soon  to  be  even  hoped  for.    By  the  Constitution  of  the  State, 
the  mode  of  laying  taxes  is  left  wholly  to  the  Legislature.   J^ 
is  merely  said,  {Constitution  of  1793,  Chapter  1,  Artid^  9?) 
that  "  every  member  of  society  hath  a  right  to  be  protected  in 
the  enjoyment  of  life,  liberty  and  property,  and,  therefore,  is 


^ 
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boand  to  contribute  his  proportion  towards  the  expense  of 
that  protection  ;"  and  that,  *'  previous  to  any  law  being  made 
to  raise  a  tax,  the  purpose  for  which  it  is  to  be  raised  onght  to 
appear  evident  to  the  legislature  to  be  of  more  service  to  the 
communitj  than  the  money  would  be  if  not  collected.-'  Under 
the  Constitution,  exemptions  similar  to  that  complained  of  in 
this  law  have  always  been  in  force.    Up  to  the  year  1820  none 
but  improved  lands  for  pasturage,  tillage,  or  mowing,  or  which 
were  stocked  with  grass  and  within  enclosure,  were  taxed, 
leaving  all  unimproved  and  unenclosed  lands  without  taxa- 
tion ;  and  not  only  this,  but  improved  lands  were  not  taxed 
until  they  had  been  improved  two  years.     This  exemption 
was  very  much  like  that  complained  of.     By  the  law  in  ques- 
tion, lands  improved  by  having  a  railroad  buUt  on  them  are 
taxed,  but  not  until  they  have  been  so  improved  ten  years. 
The  improvement  is  greater,  and  the  exemption  longer  but 
far  less  extensive,  than  those  mentioned.     So,  persons  have 
always  been  exempt  from  poll  taxes  until  they  arrive  at  a  cer- 
tain age,  and  almost  always  after  they  have  passed  certain  ages. 
And,  while  horses,  cattle,  sheep  and  swine  have  been  always 
taxed,  the  young  of  each,  up  to  certain  ages,  have  been  left 
without  being  taxed.     And  the  legislature  has  frequently,  in 
its  discretion,  for  the  sake  of  encouragement  to  laudable  enter- 
prise, made  particular  exemptions,  important  in   character, 
when  considered  in  connection  with  the  tax-paying  property 
left — ^like  the  exemption  of  the  whole  township  of  Wheelock 
from  all  public  taxes,  {Morgan  v.  Cree^  46  Vt.^  773 ;)  the  ex- 
emption of  the  Vermont  Central  Kailroad  from  taxation,  (  Vt. 
C,  R,  R.  Co,  V.  Burlington^  28  Vt^  193 ;)  the  exemption  of 
certain  persons,  (  Whsder  v.  LanCy  15  Vt  26 ;)  and  many  others 
of  like  character.     The  right  to  make  these  exemptions  has 
stood  unchallenged  until  the  present  case,  and  the  want  of  it  is 
not  consistent  with  the  idea  of  the  sovereignty  that  belongs  to 
a  State.    So  firmly  settled  is  the  power  of  the  legislature  of  a 
State  to  make  exemptions  from  taxation,  that,  when  a  fran- 
chise is  granted  by  a  legislature,  free  from  taxation,  it  is  not 
within  the  power  of  it  to  afterwards  withdraw  the  exemption 
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by  repealing  the  law  that  created  it,  or  by  any  other  legisk- 
tion.  {Gordon  v.  Appeal  Tax  Courts  3  How,^  133 ;  SUUe  Bank 
of  Ohio  V.  Knoop,  16  EogJD.^  369 ;  Vt.  C.  R.  R.  Co.  v.  Bur- 
lington^  28  Vt,,,  193.)  The  power  to  make  such  exemptions, 
unless  restrained  by  constitutional  provisions,  most  rest  with 
the  legislature  of  every  State,  to  be  exercised  in  its  own  dis- 
cretion. As  is  said  in  the  opinion  of  the  Court,  in  State  Bank 
of  Ohio  V.  Knoop^  by  McLean,  Justice :  "  The  taxing  power 
may  select  its  objects  of  taxation."  ^^  Kow,  the  exemption  of 
property  from  taxation  is  a  question  of  policy,  and  not  of 
power." 

Then,  further,  strictly  speaking,  this  is  not  an  absolute  ex- 
emption of  any  property,  if,  in  fact,  it  can  be  said  to  be  any 
exemption.  In  the  form  of  the  enactment  it  is  styled  an  ex- 
emption of  the  real  estate  of  railroads  until  ten  years  from 
the  time  when  traffic  commences  throughout  their  lines ;  but 
the  form  does  not  affect  the  substance.  In  effect,  the  legisla- 
ture, in  selecting  objects  of  taxation,  took  railroads  having  ten 
years  of  growth,  and  of  that  class  it  exempted  none.  Bnt,  if 
the  effect  be  stated,  that  they  took  railroads  and  exempted 
new  ones  during  the  first  ten  years  of  their  existence,  then  it 
is  only  a  qualified  exemption,  that  will  pass  away  with  the 
prescribed  time,  as  to  all  of  them.  And,  still  further,  what- 
ever it  is  called,  it  does  not  operate  to  create  any  discrimina- 
tion in  favor  of  or  against  any  railroads,  old  or  new.  All  those 
that  had  been  in  full  operation  ten  years,  and  so  were  taxable 
under  the  law  when  it  was  passed,  had  realized  their  exemption 
of  at  least  ten  years  in  extent  already,  and  those  that  had  not 
could  not  by  the  law  be  taxed  till  they  had,  so  that,  altogether, 
the  exemption,  if  not  uniform,  has  existed  so  as  to  make  a 
discrimination  in  favor  of  instead  of  against  the  one  of  whidi 
the  orator  is  a  stockholder,  and  those  of  its  time. 

From  whatever  point  of  view  the  subject  is  looked  at,  it 
seems  clear,  that  no  constitutional  right  of  the  orator  has  been 
infringed  upon  by  this  legislation  and  the  proceedings  un- 
der it. 

There  is  another  ground  urged  by  the  defendants  why  thie 
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injuQction  should  not  be  maiDtained,  and  that  is,  as  it  is 
claimed,  becaase  snch  a  proceeding  is  prohibited  by  the  laws 
of  the  United  States.    The  Revised  Statutes  of  the  United 
States,  {seo.  8224,)  provide,  that  "no  suit  for  the  purpose  of 
restraining  the  assessment  or  collection  of  any  tax  shall  be 
maintained  in  any  Court."     Taken  literally,  this  wonld  prohibit 
such  a  proceeding  as  the  one  under  consideration  from  being 
had  in  any  of  the  State  Courts  as  well  as  in  the  Federal 
Courts.     But,  Congress  has  no  control  over  State  Courts,  in 
respect  to  State  taxes,  and  it  is  not  to  be  presumed  that  it  in- 
tended to  reach  beyond  where  its  power  extended,  but  to  the 
contrary,  and,  therefore,  that  broad  construction  cannot  pre- 
vail.   It  has  exdnsive  control  over  the  Federal  Courts  and 
Federal  taxation,  and  no  one  does  or  could  claim  but  that  this 
statute  would  apply  to  those  Courts,  in  respect  to  that  subject. 
It  also  has  exclusive  control  over  the  Federal  Courts  in  respect 
to  all  other  subjects,  including  proceedings  concerning  State 
taxation,  when  involved  in  those  Courts,  and  there  is  no  very 
plain  reason  why  this  statute  should  not  be  held  to  apply  to 
them,  in  respect  to  that  subject,  also.     The  reasons  for  not  in- 
terfering in  this  way  with  State  taxation  are  equally  strong 
with  those  for  not  interfering  with  Federal  taxation,  if  not 
stronger.     Congress  has  been  careful  to  provide  that  the  Fed- 
eral Courts  shall  not  interfere  by  injunction  with  proceedings 
in  State  Conrts.     {Rev.  Stat.  U.  S.,  sec.  720.)    This  statute  in 
respect  to  interfering  with  taxation  is  legislation  in  the  same 
direction,  and  it  would  seem  reasonable,  when  Congress  had 
fuU  power  to  restrain  interference  by  the  Federal  Courts  with 
State  taxation,  and  used  language  broad  enough  to  fully  cover 
that  restraint,  and  that  construction  is  in  accordance  with  the 
Bpirit  and  tendency  of  prior  legislation,  to  presume  that  the 
intention  was  to  accomplish  that  object.     If  this  statute  had 
been  placed  among  those  defining  the  powers  of  the  Federal 
Courts,  there  would  not  be  much,  if  any,  doubt  but  that  it  was 
intended  for  a  restriction  upon  those  Conrts  in  all  cases.    But 
it  is  placed  among  the  statutes  relating  to  Federal  taxation, 
and  that  affords  some  ground  for  the  argument  that  it  was  only 
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intended  to  apply  to  such.  Ab  the  scope  of  this  statute  is 
somewhat  doubtful,  and  the  propriety  of  restraining  the  col- 
lection of  the  tax  by  continuing  the  injunction  has  been  full? 
argued  on  the  general  ground,  it  has  been  thought  better  to 
examine  into  those  grounds  rather  than  turn  the  question  upon 
the  construction  of  the  statute  merely.  On  tliose  groundB  it 
appears  to  be  clear  that  the  injunction  should  be  dissolved. 

If  ultimately  it  should  turn  out  that  the  taxes  are  wholly 
illegal,  the  corporation  of  which  the  orator  is  a  member  can 
recover  them  back.  And,  if  that  corporation  refuses  to  do  so, 
and  thus  to  protect  his  rights,  and  he  has  any  legal  and  equita- 
ble right  to  his  share,  it  seems  quite  probable  that  he  can  have 
his  share  decreed  to  him. 

The  injunction  is  dissolved. 


Benjamin  F.  Fijield^  for  the  orator. 
Alfred  O.  Saford^  for  the  defendants. 


J.  0.  Feese  &  Co.  vs.  Edward  Bachof.    In  Equtit. 

Where  a  bill  was  brooght  in  the  name  and  right  of  a  firm,  by  a  person  clttimag 
to  be  its  sole  member,  to  enforce  its  right  to  a  method  of  identiijiog  its 
wares,  and  it  appeared  that  the  right  belonged  to  the  firm,  and  that  there 
was  another  member  of  it,  who  was  not  a  party  plaintiff,  and  the  case  w  ' 
meritorious  one,  opportunity  was  allowed  to  bring  in  such  other  member. 

The  plaintiffs'  firm  had  long  been  accnstomed  to  pack  a  componod  called  *'  Vi^^ 
burg  tea,"  in  long  cylindrical  p%ckages  with  pink  wrappers,  and  to  bare  » 
crimson  paper  of  directions,  and  yellow  ones  of  warning,  tied  in  with  each 
package,  and  their  firm  name  printed  across  a  white  label  within  a  circle 
pasted  across  the  ends  of  the  string,  and  the  same  embossed  with  the  words 
"Hamburg,  Hopfensack,  6,"  on  another  ^hite  label  pasted  on  the  paeb^*  ^ 
that  the  package,  by  its  form  and  colors,  would  be  at  once  known  by  ite  gei^ 
eral  appearance,  without  taking  time  to  read  anything  on  it ;  and  their  wares 
had  come  to  be  well  known  as  theirs  by  the  appearance  of  the  packages.  B. 
openly  used  such  style  of  package  and  firm  name  to  put  up  Hamboi]?  tes. 
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He  then  discontinued  the  nse  of  the  iinn  name,  but  continned  to  nse  the  exact 
form  and  style  of  packaf^e,  sabstitutiDg  his  own  name  merely  for  that  of  the 
firm  on  the  labels :  Beld,  that,  with  the  proper  parties  before  the  Conrt,  B. 
ought  to  be  restrained  by  iojanction  from  such  use  of  the  plaintifib'  symbols. 

(Before  Whkblea,  J.,  Soutliem  District  of  New  York,  March  22d,  18Y8.) 

Wheeleb,  J.  This  cause  has  been  heard  on  bill,  answer^ 
replication,  proofs  and  argument.  The  bill  is  brought  by 
Christel  F.  H.  Frese  alone,  claiming  to  stand  upon  rights  ac- 
quired bj  a  firm  to  methods  of  identifying  their  wares,  of 
which  he  alleges  himself  to  be  now  the  sole  member.  The 
defendant  does  not  admit  any  right  to  the  orator,  but  leaves 
him  to  his  proof.  The  proof  shows  Edward  George  Schroeder 
to  be  a  member  of  the  firm  equally  with  the  orator,  and,  what- 
ever right  it  does  show  in  respect  to  the  matter  of  the  bill,  it 
shows  to  belong  to  th^  firm.  As  the  case  stands,  the  orator 
has  no  right  to  be  protected  in  this  form,  and,  if  it  should  pro- 
ceed to  a  decree,  the  bill  would  have  to  be  dismissed.  But, 
the  bill  is  brought  in  the  firm  name  and  right,  and  has  been 
litigated  in  that  right,  and  the  want  of  the  other  member  is  a 
defect  that  can  be  cured  by  amendment.  {Lewis  v.  Locke^  41 
Vty  11.)  Under  such  circumstances,  where  a  case  appears  to 
be  meritorious,  it  is  not  usual  to  proceed  to  a  decree  without 
aflfording  an  opportunity  to  amend  upon  some  terms.  {Story^s 
Eq,  PL,  §  23f>.)  This  consideration  makes  it  necessary  to  in- 
quire into  the  merits  of  this  case. 

The  orator's  firm  have  not  any  patent  on  the  compound 
called  **  Hamburg  tea."  The  manufacture  and  sale  of  that 
article  are  open  to  all  persons.  Kor  is  it  in  the  bill  directly 
alleged,  nor  does  the  bill  appear  to  proceed  on  the  ground, 
that  this  name  w^s  appropriated  and  used  by  them  to  identify 
their  production.  So,  for  aught  thai  appears,  all  persons  are  at 
liberty  to  apply  that  name  to  their  own  manufactures.  The 
proof  shows  clearly  that  the  name  of  the  orator's  firm  has 
long  been  used  in  this  business,  and  that  the  wares  of  the  firm, 
of  this  sort,  came  to  be  known  by  it.  It  also  shows,  that  this 
firm  is  a  successor  of  the  former  one.    Whether  it  is  or  not 
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is  a  qaestion  of  fact,  and  this  fact  could  be  and  has  been 

established  by  parol  proof.     The  trade-marks  of  the  firm 

were  partnership  property,  and  would  pass  to  the  suocessore. 

(CoU.  on  Part.^  Uh  ed.^  %  117,  note,)    The  defendant  does 

not  claim  the  right  to  use  the  firm  name  of  the  orator's  firm; 

nor  their  registered  trade-mark,  and  there  is  no  question 

made  about  those.     But  the  orator  claims  that  his  firm  and 

their  predecessors  have  long  been   accustomed  to  pack  this 

article  in  long  cylindrical  packages,  with  pink  wrappers,  and 

to  have  a  crimson  paper  of  directions,  and  yellow  ones  of 

warning,  tied  in  with  each  package,  and   their  firm  name 

printed  across  a  white  label  within  a  circle  pasted  across  the 

ends  of  the  string,  and  the  same  embossed  with  the  words 

"  Hamburg,  Hopf  ensack,  6,"  on  anotlier  white  label  pasted  on 

the  package,  so   that  the  package,  by  its  form  aud  colors, 

would  be  at  once  known  by  its  general  appearance,  withont 

taking  time  to  read  anything  on  it ;  and  that  their  waree  liare 

come  to  be  well  known  as  theirs  by  the  appearance  of  the 

packages.     They  have  the  exclusive  right  to  sell  their  wares 

as  their  own,  and  no  other  person  has  any  right,  by  any  means, 

to  palm  oS.  any  other  wares  than  theirs  as  theirs.    And,  if 

any  person  does  utter  any  other  wares  than  theirs  as  theirs,  an 

action  at  law  would  lie.    And,  whenever  there  is  danger  that 

this  would  be  done  so  often  as  to  occasion  multiplicity  of  suits, 

or  so  as  to  work  irreparable  injury,  a  Court  of  equity  would 

interfere  by  injunction.     The  orator's  proof  shows  that  the 

firm  has  long  used  this  style  of  package.    It  also  appears,  that 

the  defendant  at  first  openly  used  the*  style  of  package  and 

firm  name ;  that,  in   obedience  to  warning,  he  discontinned 

the  use  of  the  name  on  the  outside  of  the  package ;  and  that, 

under  the  pressure  of  legal  proceedings,  hi)  has  stopped  the 

use  of  that  altogether,  and  that  of  the  words  "  Hopfensack, 

6,"  but  that  he  still  continues  the  exact  form  and  style  of 

package,  substituting  his  own   name  merely  for  that  of  the 

firm,  on  the  labels.    The  exact  question  is,  whether  this  is  a 

simulation  of  his  wares  for  those  of  the  orator's  firn)?  csJ- 

culated  to  have  them  pass  for  the  orator's  firm's  wares. 
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Probably,  no  mere  form  of  a  package  would  ever  alone  amount 
to  a  representation,  capable  of  deceiving,  that  the  wares  con- 
tained in  it  were  those  of  any  particular  make.    But,  when 
the  form  of  these  packages,  the  color  of  the  wrappers  and 
papers  done  up  with  them,  and  the  form   and  color  of  the 
labels,  are  considered  all  together,  it  is  quite  apparent,  that, 
when  they  had  been  so  long  used  by  the  orator's  firm  for 
holding  this  particular  compound  when  offered  for  sale,  the 
mere  appearance  of  the  packages  would  amount  to  a  rep- 
resentation, that  they  contained  that  article,  of  that  manufact- 
ure.   It  is  equally  obvious,  that  the  very  slight  changes  made 
by  the  defendant  in  the  general  appearance  of  his  packages 
used  by  him  now,  would  not  put  the  general  public  purchasing 
such  artfdes  on  their  guard  ;  and  that  the  use  of  such  packages 
for  a  similar  article  would  amount  to  a  forcible  representation, 
that  it  was  the  same  article  that  the  orator's  firm  had  been 
accustomed  to  pack  in  that  way.    And,  when  the  mode  in 
which  the  defendant  commenced  using  such  packages,  and 
the  various  steps  by  which  he  has  been  brought  to  his  present 
method,  are  considered,  there  does  not  seem  to  be  any   fair 
question,  but  that  his  use  of  them  now  is  for  the  purpose  of 
passing  off  his   wares  for  those  of  the  orator*s  firm.     Upon 
this  view  of  the  case,  it  seems,  that,  with  the  proper  parties 
before  the  Court,  the  defendant  should  be  restrained  by  in- 
janctiou  from  making  the  use  he  does  of  these  symbols. 

Let  the  cause  stand,  with  leave  to  the  orator  to  move  for 
an  amendment,  if  he  shall  see  cause,  within  thirty  days; 
otherwise,  let  a  decree  be  entered,  dismissing  the  bill  of  com^ 
plaint,  with  costs,  but  without  prejudice. 


Arthur  V.  Brieaen^  for  the  orator, 
Edwin  M.  Wight^  for  the  defendant. 
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J.  HoTT  B08TWICK  V8.  Addi  M.  Fosteb.    Ik  Equitt. 

L.  executed  a  mortgage  to  A.,  bis  brother,  in  Vermont,  to  eecore  a  pre-exiitiBg 
debt,  more  than  two  months  before  a  petition  in  bankraptej  was  filed  agiioat 
L.  The  mortgage  waa  not  recorded  until  within  two  months  before  ao^  pe- 
tition was  filed:  Held,  that  the  mortgage  was  not  folly  made,  under  tbe  laws  of 
Vermont,  as  against  the  aaaignee  in  bankruptcy  of  K,  until  it  was  recorded. 

(Before  Wbxilee,  J.,  Vermont,  April  19th,  1878.) 

"Wheeleb,  J.  This  is  a  bill  in  equity  brought  by  the  orar 
tor,  as  assignee  in  bankruptcy  of  the  estate  of  Lemuel  P.  Fos- 
ter, to  set  aside  a  mortgage  executed  by  the  bankrapt  to  the 
defendant,  his  brother,  on  the  6th  day  of  July,  1876,  and  re- 
corded on  the  1st  day  of  August,  1876,  made  to  secure  pre- 
existing debts.  The  petition  in  bankruptcy  was  involuntary, 
and  wa*  filed  September  8th,  1876,  more  than  two  months  af- 
ter the  making,  but  within  two  months  of  the  recording,  of 
the  mortgage.  No  question  is  made  but  that  the  bankrupt 
was  insolvent  at  the  time  of  making  the  mortgage  and  cod- 
tinued  to  be  so  afterwards.  The  proof  shows  there  were  other 
debts  of  which  the  defendant  knew,  and  that  he  must  haYC 
known,  if  he  considered  the  facts  before  him,  that  the  mort- 
gage was  made  to  give  him  a  preference  over  other  creditors, 
and,  so,  that  it  was  made  in  fraud  of  the  provisions  of  the 
bankrupt  law,  intended  for  the  equal  distribution  of  the  prop- 
erty of  bankrupts  among  their  creditors,  and  that  he  had  rea- 
sonable cause  to  believe  that  the  bankrupt  was  insolvent.  Upon 
these  facts,  if  this  mortgage  was  made  within  two  months  of 
the  filing  of  the  petition  in  bankruptcy,  within  the  meaning  of 
the  bankrupt  law,  under  the  laws  of  the  State,  it  is  Toid  and 
should  be  set  aside ;  if  not,  it  is  valid,  and  should  be  upheld. 

Under  the  laws  of  the  State  the  mortgage  was  not  **good 
and  effectual  in  law  to  hold  such  lands  against  any  other  per- 
son but  the  grantor  and  his  heirs  only,''  without  being  record- 
ed.  {Gen.  Stats.,  p.  448,  §  7.)  Under  this  statute,  the  mort- 
gage could  not  be  made  eflfectual  against  any  one  but  the 
bankrupt  and  his  heirs,  without  including  recording  it,  ^  ^ 


APRIL,  1878.  487 


Boatwick  v.  Foeter. 


resentative  of  the  bankrupt,  and  has  only  his  rights,  the  in- 
strament  is  as  effectual  against  him  as  against  the  bankrupt, 
without  recording.  But,  under  the  bankrupt  law,  the  assignee, 
in  some  senses,  represents  the  creditors  as  well  as  the  bank- 
rupt, and  has  some  rights,  under  some  circumstances,  in  their 
favor,  that  the  bankrupt  himself  could  not  have.  The  assign- 
ment by  the  judge  or  register  to  the  assignee  conveys  not  only 
"  all  the  estate,  real  and  personal,  of  the  bankrupt,"  subject  to 
the  exemptions,  but,  "  all  property  conveyed  by  the  bankrupt 
in  fraud  of  his  creditors  "  is  at  once  vested  in  the  assignee. 
{Rev,  Stats.  U.  S.j  sec^s  5044,  5046.)  Under  the  laws  of  the 
State,  the  bankrupt  did  not  represent  his  creditors,  so  that  the 
mortgage,  because  it  was  valid  against  him,  would  be  against 
them,  without  registration.  {Jlart  v.  Farmer^  Bwnk^  33 
F«.,  252.) 

If  a  conveyance  by  a  debtor,  upon  a  new  and  valuable  con- 
sideration, might  be  good  against  a  mere  creditor  advancing 
no  new  consideration,  without  the  registry  or  any  notice  of  the 
conveyance,  on  account  of  the  superior  equity  of  the  purchaser, 
as  might  appear  from  the  remarks  of  the  learned  Chief  Jus- 
tice, in  the  case  mentioned,  that  could  not  avail  the  defendant 
here,  for  he  advanced  no  new  consideration  whatever,  and,  ac- 
cording to  his  own  testimony,  did  not  even  seek  the  security, 
and  can  have  no  superior  equity  to  stand  upon. 

So,  under  the  law  of  the  State,  registration  of  the  mort- 
gage was  necessary  to  make  it  operative  for  the  purpose  here 
sought  for  it  by  the  defendant.  Under  the  bankrupt  law,  it 
was  not  fraudulent  as  to  creditors,  so  it  would  always  be  void 
against  them.  But,  by  the  express  provisions  of  the  Act,  it 
woald  become  so  upon  the  institution  of  bankruptcy  proceed- 
ings within  two  months  from  the  time  it  was  made,  and  the 
property,  as  against  the  assignee,  would  be  vested  in  him. 

In  this  view,  this  mortgage  was  not  fully  made,  as  against 
the  assignee,  until  it  was  recorded,  and,  as  that  was  within 
two  months  of  the  filing  the  petition,  it  was  void,  or  became 
BO  when  the  petition  was  filed,  as  against  him. 

In  Exchange  Bank  v.  Harris,  (4  Dillon^  183,)  it  was 
substantial  part  of  the  making.    If  the  assignee  is  a  mere  rep- 
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fonnd,  that  an  intended  Becnrity  was  kept  from  the  r^stiy  bv 
agreement,  from  before  till  within  the  prescribed  time,  and 
that,  under  those  circumstances,  it  was  not  made  until  regis- 
tration. In  this  case,  it  does  not  appear  that  there  was  anj 
express  agreement  that  the  mortgage  should  not  be  left  for 
record,  but,  whether  there  was  or  not,  it  was  kept  from  the 
record  by  the  failure  of  the  defendant,  through  the  intentional 
or  unintentional  neglect  of  the  bankrupt,  to  whom  he  intrust- 
ed it,  to  leave  it  for  record,  and  it  was  the  fault  of  no  one  else, 
and  the  effect  upon  the  creditors,  as  to  notice  of  the  mortgage, 
was  the  same  as  if  it  had  been  purposely  done  by  express 
agreement.  The  lack  of  notice,  which  the  registry  wonld 
have  given,  was  the  result  of  his  own  neglect,  or  that  of  his 
brother  acting  for  him,  and  the  conse<^uences  should  fall  upon 
him,  the  same  as  if  he  had  designedly  connived  at  the  lacL 

Let  a  decree  be  entered  that  the  mortgage  be  set  aside  as 
to  the  orator,  as  assignee,  and  that  the  defendant  be  restraioed 
from  setting  up  any  claim  against  the  orator,  as  assignee,  un- 
der it,  with  costs  to  the  orator. 

Fifieldy  Pifkin  cfe  Porter ^  for  the  orator. 

Wilder  L.  Butmapj  for  the  defendant. 


The  American  Manxjfacturino  Cohpany 

vs. 
Stephen  Lane,  Jr.,  and  "William  D.  Chase,    jn  Equitt. 

The  invention  set  forth  in  letters  patent  granted  to  A.  Stewart  Black,  July  Uth, 
18d8»  for  an  "improTement  in  tempering,  umbrella  ribs,"  defined. 

The  first  claim  of  said  patent,  namely,  "  Constnicting  the  tempering  die  with  • 
square  hole,  corresponding  in  sice  to  the  wire  to  be  tempered,  in  or<ier  tbit 
the  wire  may  be  straightened  in  alt  directions,  and  the  flattened  portioDS  of 
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the  wire  be  brooght  in  line  wiUi  eacb  other,  aa  and  for  the  purposes  specified," 
is  infringed  by  the  use,  for  the  tempering  of  umbrella  ribs  of  U-sbaped  wire, 
with  wider  flattened  parts  in  them,  of  a  die  formed  of  two  plates,  one  above 
and  one  below,  with  the  groove  in  one  plate  shallow  and  semi-elliptical,  to 
acooinmodate  one  edge  of  the  flattened  parts  of  the  rib,  and  '^th  the  groove 
in  the  other  plate  broader  and  deeper,  and,  in  its  cross-section,  the  shape  of 
the  body  of  the  wire,  with  a  channel  opposite  to  and  like  the  groove  in  the 
other  plate,  to  accommodate  the  other  edge  of  the  flattened  part  of  the  rib. 
The  prior  existence  of  a  square  hole  or  groove  for  the  purpose  of  drawing 
throu^^h  it  square  bars  or  strips  of  metal,  to  compress  them  and  straighten 
them,  does  not  anticipate  the  invention  claimed  in  said  first  dalm. 

(Before  Blatchfo&d,  J.,  Southern  District  of  New  York,  April  27th,  1878.} 

Blatchfobd,  J.     This  is  an  application  for  a  provisional 
injunction  to  restrain  the  alleged  infringement  of  letters  pat- 
ent granted  to  A.  Stewart  Black,  July  14th,  1863.     The  6pec- 
ification  of  the  patent  sets  forth  that  Black  has  "  invented, 
made  and  applied  to  use  a  certain  new  and  useful  improve- 
ment in  tempering  umbrella  ribs  and  similar  articles,"     The 
specification  says :  "  In  tempering  ribs  for  umbrellas  and  par- 
asols and  similar  articles,  great  difficulty  is  experienced  in 
obtaining  a  uniform  temperature  throughout  the  entire  length, 
80  as  to  temper  all  parts  equally.     Some  parts  are  tempered 
too  much  and  bend  in  use,  and  others  are  not  tempered  enough 
and  break.     Besides  this,  the  hardening  operation  renders  the 
wire  composing  such  ribs  more  or  less  crooked,  and  they  have 
to  be  straightened  at  the  time  of  tempering,  while  in  a  heated 
state.    Various  attempts  have  been  made  to  effect  these  opera- 
tions, however,  with  but  partial  success.    The  nature  of  my 
said  invention  consists  in  a  peculiar  construction  of  grooved 
or  perforated  metallic  tempering  die,  that  is  heated  to  a  suf- 
ficient extent  to  temper  the  umbrella  rib  or  similar  steel  arti- 
cle, and  the  groove  or  opening  in  said  die,  being  straight  and 
of  the  size  required  for  containing  such  article,  straightens  it 
at  the  same  time  that  its  temper  is  drawn  to  the  degree  re- 
quired.   I  make  use  of  gas  flames  or  jets  to  heat  the  said  tem- 
pering die,  whereby  greater  uniformity  can  be  obtained  in  the 
same  than  by  a  fire  heat,  and  said  heat  can  be  kept  uniform, 
hour  after  hour,  without  especial  attention,  thus  rendering  my 
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apparatus  adapted  to  tempering  in  the  most  uniform  and  deli- 
cate manner,  even  when  attended  by  boys,  or  comparativety 
unskilful  workmen ;  whereas,  the  tempering  of  such  articles 
has  heretofore  required  the  exercise  of  great  judgment  bv 
skilful  workmen."  There  are  three  figures  of  drawings  re- 
ferred to.  Figure  1  "  is  a  vertical  section  of  the  tempering 
apparatus,  at  the  line  xXy  of  Figure  2."  Figure  2  "  is  a  plan 
of  said  apparatus,  partially  in  section,  to  show  the  interior." 
The  specification  proceeds :  "  In  the  drawing,  a  is  a  metallic 
bar, -of  the  requisite  size  and  length,  with  grooves  planed  or 
otherwise  formed  in  the  upper  surface,  as  seen  in  the  section, 
Figure  1,  and  these  grooves  are  to  be  of  the  size  required  for 
admitting  the  wire  forming  the  umbrella  spoke  or  other  arti- 
cle ;  and  I  prefer,  for  such  ribs,  that  the  grooves  be  formed 
with  square  comers,  to  allow  the  flattened  parts  of  the  ribs  to 
pass,  as  illustrated  in  larger  size  in  Figure  3,  said  flattened 
parts  being  made  for  the  reception  of  the  holes  required  at 
the  ends  and  near  the  middle  of  such  ribs,  and,  when  placed 
in  the  said  grooves,  these  flattened  portions  are  diagonal  and 
are  brought  properly  into  line  with  each  other  by  the  groove 
itself.  The  grooved  bar  a  is  to  be  covered  with  a  second  bar 
J,  setting  closely  to  the  bar  a,  so  as  to  form  a  perforated  tem- 
pering die.  It  will  be  seen  that  this  form  of  construction  ia 
preferable  to  any  other  in  which  the  hole  might  be  bored  or 
formed  partly  in  each  bar,  as  this  construction  ia  the  cheapeet 
and  most  accurately  made,  although  I  do  not  confine  mjself 
in  this  particular.  Where  desired,  the  upper  bar  b  may  also 
be  grooved  with  the  same  or  a  different  sized  groove  or  chan- 
nel, setting  intermediate  to  those  in  the  bar  a  /  and  the  parts 
cC  and  i  may  be  held  together  by  screws  or  otherwise.  The 
perforated  metallic  tempering  die  made  aa  aforesaid,  and  heated 
by  competent  means,  will  temper  wire  umbrella  ribs,  or  similar 
articles  passed  through  it,  and  hold  the  same  in  a  straight  po- 
sition while  being  tempered,  the  wire  or  ribs  being  passed  in 
at  one  end  and  forcing  out  the  tempered  rib  at  the  other  end." 
The  specification  then  describes  an  apparatus  for  heating  the 
dies,  by  means  of  gas-burners,  and  says,  that,  ^'  by  this  device, 
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the  temperature  of  the  dies  is  rendered  uniform  and  continu- 
ous, and  can  be  regulated  with  the  greatest  exactness,  by  the 
flow  of  gas  admitted."  There  are  three  claims,  as  follows  : 
(1.)  "  Constructing  the  tempering  die  with  a  square  hole,  cor- 
responding in  *  size  to  the  wire  to  be  tempered,  in  order  that 
the  wire  may  be  straightened  in  all  directions,  and  the  flat- 
tened portions  of  the  wire  be  brought  in  line  with  each  other, 
as  and  for  the  purposes  specified ; "  (2.)  "  Constructing  the 
tempering  die  with  the  grooves  in  one  of  the  half-pieces  com- 
ing opposite  the  flat  surface  of  the  other  half-piece,  whereby 
the  tempering  dies  are  more  easily  made  and  kept  in  order,  as 
set  forth;"  (3.)  "  The  tempering  dies  constructed  substanti- 
ally as  specified,  and  enclosed  in  a  suitable  casing,  in  combina- 
tion with  gas-burners  applied  substantially  as  shown,  whereby 
the  temperature  of  the  said  tempering  dies  is  easily  regulated 
and  maintained  with  uniformity,  as  set  forth." 

The  defendants  have  made  umbrella  frames  called  "  par- 
agon "  frames,  the  ribs  in  which  are  constructed  of  U-shaped 
wire.  Such  wire  cannot  be  tempered  and  straightened  in  a 
die  with  a  square  hole,  if  there  are  wider  flattened  parts  in  the 
wire.  The  die  with  a  square  hole  can  be  used  to  temper  and 
straighten  only  round  wire,  if  there  are  wider  flattened  parts 
in  the  wire.  The  wire  referred  to  in  the  specification  of  the 
plaintiff's  patent  is  round  wire.  The  "  paragon  "  ribs  tempered 
and  straightened  by  the  defendants  have  wider  flattened  parts 
in  them,  and  have  been  tempered  and  straightened  by  them  in 
heated  dies.  The  dies  are  formed  of  two  plates,  one  above 
and  one  below.  The  groove  in  one  plate  is  shallow  and  semi- 
elliptical,  and  the  groove  in  the  other  plate  is  broader  and 
deeper.  The  former  groove  accommodates  one  edge  of  the 
flattened  parts  of  the  rib,  while  the  latter  is,  in  its  cross-sec- 
tion, the  shape  of  the  body  of  the  wire,  with  a  channel  opposite 
to  and  like  the  groove  in  the  other  plate,  to  accommodate  the 
other  edge  of  the  flattened  parts  of  the  rib.  In  the  square- 
holed  die,  the  wider  flattened  parts  of  the  round  wire  are  ac- 
commodated in  the  diagonal  comers  of  the  square  hole,  while 
tlie  surface  of  the  round  wire  touches  the  four  sides  of  the 
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square  hole.  Iq  the  defendants'  die,  the  contour  of  the  Ixidy 
of  the  wire  touches  the  surface  of  the  body  of  the  groove  at 
all  points,  while  the  wider  flattened  parts  of  the  wire  pass 
through  the  two  narrow  grooves. 

In  each  of  the  two  constructions  of  dies  the  result  is  at- 
tained of  tempering  and  straightening  the  rib  at  the  same 
time,  and  of  doing  this  after  the  wider  flattened  parts  have 
been  formed  in  the  rib.  In  each  the  groove  is  straight  longi- 
tudinally, and  is  of  the  shape  and  size  requisite  not  only  to 
contain  the  rib,  but  to  embrace  and  support  it  at  such  points 
as  will  serve  to  straighten  it  in  its  passage,  and  to  admit  at  the 
same  time  of  the  free  passage  of  the  wider  flattened  parts 
through  portions  of  the  groove,  which  are  so  arranged  as  to 
keep  such  wider  flattened  parts  of  the  rib  in  line  with  each 
other.  In  each  the  dies,  when  heated,  will  temper  the  rib,  and 
hold  all  parts  of  it  in  a  straight  position  while  being  tempered, 
and  the  tempering  and  straightening  take  place  while  the  rib 
is  moving  through  the  groove  longitudinally  from  end  to  end. 
The  mode  of  operation  of  the  two  dies,  in  their  use  in  con- 
nection with  the  wire  which  is  passed  through  them,  is  the 
same.  Tlie  defendants'  tempering  die  is  constructed  with  a 
hole  which  corresponds  in  size  to  the  wire  which  is  to  be  tem- 
pered, and,  in  tempering  the  wire,  by  drawing  it  through  such 
hole  when  the  die  is  heated,  the  wire  is  straightened  in  all  di- 
rections, and  the  flattened  portions  of  the  wire  are  bronghtin 
line  with  each  other.  The  language  of  the  first  claim  of  the 
plaintifl^s  patent  describes  the  defendants'  die  and  its  effect  on 
the  wire  that  is  drawn  through  it,  except  that  such  claim  de- 
scribes the  hole  in  the  die  as  square.  The  hole  in  the  defend- 
ants' die  is  not  mathematically  square.  But,  the  whole  tenor 
of  the  specification  shows  that  the  meaning  of  the  claim  is, 
that  the  hole  or  groove  shall  be  of  such  size  and  shape  as  to 
allow  the  body  of  the  wire  to  go  through  and  be  straightened 
while  it  is  being  tempered,  and  also  to  allow  the  flattened  parts 
of  the  wire  to  go  through  and  be  kept  in  line  with  themselves 
and  with  the  body  of  the  wire.  For  a  round  wire  a  square 
hole  will  accomplish  all  of   tl^e  results.     The  comers  of 
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the  square  are  merely  Bupplementary  spaces  for  the  passage  of 
the  wider  parts.  The  shape  of  the  exterior  walls  of  such 
spaces  is  manifestly  immaterial,  so  long  as  the  spaces  exist  and 
hsive  exterior  walls.  In  the  patent  the  spaces  are  described  as 
comers  of  a  square.  But,  whether  the  two  lines  of  the  comer  * 
form  a  right  angle  with  each  other,  or  a  greater  angle  than  a 
right  angle,  or  form  together  any  other  figure,  is  manifestly 
shown  by  the  specification  to  be  immaterial,  so  long  as  the 
walls  of  the  groove  hug  the  body  of  the  wire  and  yet  leave 
space  for  the  wider  flattened  parts.  The  corners  of  the  hole 
in  the  defendants'  die,  though  not  mathematically  square,  are, 
to  all  practical  intents,  square,  so  far  as  the  supplementary 
spaces  are  concerned.  The  invention  embodied  in  the  first 
claim  of  the  patent  is  found,  in  all  particulars,  in  the  defend- 
ants' dies.  The  first  claim  of  the  patent  iis  not  limited  to  a 
groove  which  is  wholly  in  one  of  the  two  half-pieces  of  the 
die.  That  feature  exists  in  the  second  claim ;  but  the  specifi- 
cation states  that  a  groove  formed  partly  in  each  of  the  two 
half-pieces  is  contemplated  by  the  inventor. 

The  specification  is  not  artistically  drawn.  It  seems  to  set 
out  with  describing  the  invention  as  being  to  draw  the  rib 
through  a  straight  heated  groove  of  the  proper  size  in  a  metal- 
lic die,  and  it  follows  out  that  idea.  It  states  the  leaving  of  a 
space  for  the  flattened  parts  of  the  rib  to  pass  through,  as  a 
preferential  construction.  It  would  seem  as  if  the  intention 
originally  was  to  claim  broadly  the  tempering  and  straighten- 
ing of  the  rib  in  a  heated  metallic  die  having  a  straight  groove 
in  it  of  the  size  and  shape  of  the  rib.  But  there  is  no  such 
claim.  The  first  claim  is  narrowed  to  a  construction  which 
includes  only  a  rib  with  flattcDed  parts,  and  a  groove  which 
will  accommodate  such  flattened  parts,  which  are  shown  in 
Figure  3  of  the  drawing  as  projecting  beyond  the  line  of  the 
body  of  the  unflattened  parts  of  the  rib.  The  first  claim  does 
not  include  a  rib  which  has  no  flattened  parts,  nor  does  it  in- 
clude a  groove  which  will  accommodate  only  a  rib  which  has 
no  flattened  parts.  It  is  contended  by  the  defendants  that  the 
first  claim  claims  merely  a  die  with  a  square  hole,  as  a  struc- 
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ture,  and  that,  if  a  square  hole  in  a  metallic  die  is  shown  to 
have  existed  beforCj  the  first  daim  is  void  for  want  of  novelty. 
Bnt,  the  fair  construction  of  the  first  claim,  in  connection  with 
the  body  of  the  specification,  is  a  daim  to  .the  mode  or  pro- 
cess of  tempering  and  straightening  a  rib  which  has  a  body, 
and  flattened  portions  other  than  such  body,  by  drawing  the 
rib  through  a  straight  hole  or  groove  in  a  heated  metallic  die, 
of  the  proper  size  and  shape  to  at  once  embrace  closely  the 
body  of  the  rib,  and  yet,  by  supplemental  spaces  in  the  groo?e, 
to  allow  such  flattened  portions  to  pass  through  freely  and  be 
brought  in  line  with  each  other.  The  whole  text  of  the  speci- 
fication shows  that  the  invention  is  declared  to  be  one  of  an 
improvement  in  tempering  the  rib,  that  is,  in  the  process  or 
mode  of  tempering  it,  and  the  description  is  declared  to  be  a 
description  of  such  improvement.  The  square  hole  or  groove 
may  have  existed  before  and  been  used  for  the  purpose  of 
drawing  through  it  square  bars  or  strips  of  metal,  to  compreK 
them  and  straighten  them,  but,  such  prior  existence  and  nseof 
the  square  groove  does  not  anticipate  the  invention  daimed  in 
the  first  claim  of  the  Black  patent,  as  such  invention  is  above 
defined.  In  such  aspect,  the  use  of  the  sqnare  groove  in  the 
manner  and  for  the  purpose  indicated  in  such  first  claim  is  not 
the  mere  use  of  an*  old  thing  for  a  new  purpose,  or  the  mere 
application  of  the  square  groove  to  a  new  use. 

The  defendants  adduce  various  prior  inventions,  but  none 
of  them  anticipate  the  invention  covered  by  the  first  daim  of 
the  patent.  The  Holland  patent  has  semicircular  grooves  for 
straightening  and  tempering  umbrella  ribs,  but  makes  no  sug- 
gestion as  to  ribs  with  wider  flattened  parts.  The  Fox  patent 
is  for  tempering  and  straightening  cylindrical  wire  in  circuhr 
grooves.  The  same  is  true  of  the  Chcsterman  patent  and  the 
Maddin  patent.  The  Hadfield  and  Shipman  patent  shows 
square  holes  and  round  holes  through  which  to  draw  metallic 
strips,  to  temper  them,  but  nothing  is  disdosed  that  suggests 
anything  more  than  that  round  wire  is  to  be  drawn  through  a 
round  groove  and  square  wire  or  steel  through  a  square  groove. 
So  far  as  appears,  Black  was  the  first  person  to  perform  the 
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process  described  in  the  first  claim  of  the  patent  by  the  means 
therein  described,  and  thns  the  first  to  temper  and  straighten 
an  umbrella  rib  having  the  wider  flattened  parts  in  it. 

I  do  not  see  that  there  is  any  infringement  of  tbe  second 
and  third  claims.    Let  an  injanction  issue  as  to  the  first  claim. 

Everett  P.  Wheeler^  for  the  plaintiff. 

John  D.  Shedlockj  for  the  defendants. 


WnxiAM  K.  Clabb  vs.  The  National  Cmr  Bank. 

IWms  of  costs  which  would  hare  been  taxable  in  favor  of  a  party  in  a  State 
Coarty  on  a  judgment  for  him,  are  not  taxable  in  his  favor,  on  a  judgpnent  for 
him  in  this  Court,  after  the  remoyal  of  the  cause  into  this  Court,  unless  such 
items  are  taxable  under  §§  823  and  824  of  the  Reyised  Statutes. 

(Before  Choatx,  J.,  Southern  District  of  New  York,  May.2d,  1878.) 

Choatb,  J.  This  is  an  appeal  from  the  clerk's  taxation  of 
costs.  The  suit  is  an  action  at  law  originally  brought  in  a 
State  Court.  After  three  trials  in  the  State  Court,  in  two  of 
which  the  plaintiff  had  a  verdict,  which,  upon  appeal,  was  set 
aside,  and  the  judgment  reversed,  with  costs  to  the  defendant, 
to  abide  the  event,  the  cause  was  removed  into  this  Court  by 
tbe  plaintiff,  and  the  defendant  now  has  a  verdict  and  a  judg- 
ment. The  clerk,  in  taxing  the  costs,  has  disallowed  the  fees 
taxable  by  the  New  York  Code,  to  the  defendant's  attorney, 
as  fees  for  proceedings  before  and  after  the  granting  of  a  new 
trial,  term  fees,  trial  fees,  argument  fees,  fees  for  making  and 
serving  a  case,  &c.,  which,  if  the  case  had  proceeded  to  the 
same  result  in  the  State  Court,  would  have  been  taxable 
against  the  plaintiff,  for  the  proceedings  prior  to  the  removal 
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of  the  cause,  amounting,  in  all,  to  $435.    From  the  disallow- 
ance  of  these  items  the  defendant  appeals. 

The  clerk  is  right  in  his  taxation.  In  this  Court,  the 
amount  of  costs  to  be  allowed  to  attorneys  is  governed  by 
§§  823  and  824  of  the  Eevised  Statutes,  which  do  not  give  to 
the  attorney  any  of  the  fees  now  in  question.  In  general, 
there  is  no  vested  right  to  costs  till  judgment,  and  they  are 
only  recoverable  as  taxable  by  the  law  in  force  at  the  time  of 
taxation.  The  Acts  authorizing  the  removal  of  causes  to  this 
Court  provide  that  the  cause  removed  shall  proceed  in  the 
same  manner  as  if  originally  commenced  here,  and  there  is 
nothing  in  those  Acts  which  lends  support  to  the  defendant's 
claim  for  these  costs. 


James  S,  SteamSy  for  the  plaintiff. 
William  JET,  Amoux^  for  the  defendant. 


The  Brazos. 

In  a  salt  founded  on  an  oUeged  breach  of  a  contract  of  towage,  negligence  or 
nnskilfulness  in  the  tug  must  be  shown;  and  the  tog  is  not  negligent^if 
she  exercises  that  degree  of  caution  and  skiU  which  prudent  naTigaion 
usually  employ  in  similar  services. 

Where  the  master  of  a  tug  intended  to  reach  a  bar  at  high  water,  vitk  his 
tow,  and  would,  if  he  had  done  so,  have  found  suffident  water  there  to 
take  his  tow  across  the  bar  safely,  but  miscalculated,  and  reached  the  bar  after 
high  water,  and  his  tow  grounded  and  was  damaged :  Hdd,  that  such  miseil* 
culation  was  negligence,  for  which  the  tug  was  responsible. 

(Before  Blatcbfobd,  J.,  Connecticut,  May  15th,  1878.) 

Blatchfobd,  J.  It  is  contended,  on  the  part  of  the  appel- 
lants, that  the  evidence  taken  on  their  part,  since  the  trial  in  the 
District  Court,  shows  that  the  captain  of  the  tng  could  not 
safely  have  left  one  or  two  of  the  boats  outside  of  the  bar 
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while  he  crossed,  as  he  could  not  have  returned  in  time  to 
have  taken  them  over  on  the  ebb  tide  then  running;  that, 
as  the  Grace  Williaujs  drew  the  most  water,  it  would  have 
been  necessary  to  take  her  over  first ;  and  that  either  one  or 
both  of  the  other  two,  if  left  outside  over  that  tide,  would,  pro- 
bably, have  been  lost.  It  is  argued,  for  the  appellants,  that 
the  decision  of  the  District  Court  was  placed  solely  on  the 
ground  that  the  tug  ought  not  to  have  taken  the  three  boats 
across,  all  abreast,  at  the  same  time,  and  that  that  objection 
is  removed  by  the  new  testimony. 

It   is,  undoubtedly,  true,  that,  in   a  case  of  this  kind,  the 
alleged   breach  of  a  contract  of  towage,  the  libellant  must 
show  negligence  or  unskilfulness  in  the  tug;  and  that  the 
tug  is  not  negligent,  if  she  exercises  that  degree  of  caution 
and  skill  which  prudent  navigators  usually  employ  in  similar 
services.     Under  this  rule,  it  is  contended,  for  the  appellants, 
that  there  is  no  evidence,  in  this  case,  of  negligence  or  un- 
skilfulness on  the  part  of  the  tug ;  that  the  captain,  when  he 
reached   the  bar,  was  of  opinion,  from   his  observation,  that 
there  was  water  enough  for  the  tug  and  the  three  boats  to 
pass  over  it  safely  abreast ;  and  that  the  disaster  occurred 
because  the  Williams  grounded  on  the  extreme  left,  and 
because  that  caused  the  stem  lines  from  the  tug  to  the  Mon- 
mouth to  break.     The  utmost  that  the  expert  testimony  on  the 
part  of  the  appellants  shows  is,  that,  the  tug  haviAg  reached 
the  bar  with  the  boats,  it  was  the  best  judgment  to  try  and 
take  them  all  across,  and  not  to  take  them  across  singly,  and 
not  to  leave  any  one  outside,  but  to  take  them  across  in  the 
manner  in  which  they  were  taken.    But,  the  difficulty  was 
back  of  this.     The  wreck  which  narrowed  the  channel  had 
been  there  some  days.    It  is  not  shown  that  its  presence  was 
unknown    or    unexpected    to  the    captain  of    the    tug,   or 
that  he    expected,    on    leaving    New    BLaven,    to    find    a 
wider  channel  than  he  did  find.    Nor  is  it  shown  that  he 
expected  to  find  a  greater  depth  of  water  at  the  place  and  at 
the  stage  of  the  tide  at  which  he  attempted  to  cross,  than  he  did 
find,  or  that  anything  presented  itself   to  him,  as  to  ob- 
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Btruction,  or  width  of  channel,  or  depth  of  water,  which  he 
did  not  previously  know  or  was  not  bound  to  know.    Under 
these  circumstances,  he  proceeded  to  tal^  across  the  bar  a  tow 
79  feet  wide,  one  of  the  vessels  in  which,  the  Williams,  drew 
about  9  feet  of  water.     He  testifies,  as  his  calculation,  that 
there  were  9^  feet  of  water,  at  the  time  he  made  the  attempt, 
for  a  width  of  from  150  to  200  feet.     If  this  were  so,  it  was 
clearly  negligence  for  him  to  go  so  far  to  the  left,  out  of  the 
9}  feet  depth  of  water,  as  to  ground  the  Williams,  and  cause 
the  ensuing  disaster.    For,  on  this  evidence,  there  was  width 
enough  and  depth  enough  for  the  whole  to  have  gone  safely 
through,  if  he  had  not  deviated  too  far  to  the  left.    There  is 
no  pretence  that  this  deviation  was  not  the  act  of  his  will,  in 
navigating  the  tug  and  tows.     But,  if  he  is  mistaken,  and  if 
there  was  not,  at  the  time,  water  enough  to  have  floated  the 
Williams  over,  without  grounding,  it  was  negligence  to  make 
the  attempt,  as  he  was  bound  to  know  how  much  water  the 
Williams  drew,  and  what  depth  of  water  there  was  at  the 
stage  of  tide  then  existing.    He  testifies  that  it  would  not 
have  been  expedient  to  lie  outside  and  wait  for  higher  water. 
Before  he  left  New  Haven,  he  knew  this,  and  knew,  also, 
that  he  must  reach  the  bar  in  time  to  cross  it  before  the  ebb 
tide  had  lowered  the  water  so  far  that  the  Williams  would 
strike.     He  testifies,  that  he  noticed,  while  in  the  Sound,  pro- 
ceeding eastward,  that  the  tide  was  running  ebb ;  that  he 
discovered  that  when  4  miles  to  the  west  of  the  mouth  of  the 
river;  that  he  began  making  observations  as  to  the  state  of 
the  tide,  by  marks  on  the  shore,  when  two  miles  west  of  the 
light ;  that  he  was  towing  at  the  rate  of  4  miles  an  hour; 
that  he  remembers  that  he  calculated  that  it  would  be  high 
water  that  day;  that  he  never  starts  from  New  Haven  for 
Saybrook,  with  a  tow,  without  knowing  when  it  is  high  tide 
at  Saybrook ;  and  that  he  knew  that  a  bar  wonld  form  off 
the  stem  of  the  wreck.    It  is  apparent,  from  this  testimony, 
that  the  captain  of  the  tug  intended  to  reach  the  bar  at  high 
water,  and  calculated,  before  leaving  New  Haven,  that  he 
would  do  so,  and  timed  his  starting  from  New  Haven  with 
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a  view  to  secure  that  result.  If  he  had  done  so,  as  it  is  shown 
there  would  have  been,  at  high  water,  ten  feet  depth  of  water 
on  the  bar,  for  a  space  of  from  150  to  200  feet  in  width,  west 
of  the  wreck,  it  is  plain  that  the  Williams  would  not  have 
grounded  where  she  did  ground,  and  that  the  whole  flotilla 
would  have  crossed  in  safety.  Bj  his  own  confession,  he 
miscalculated.  Such  miscalculation  was  negligence.  The 
disaster  was  not  an  ''  inevitable  accident,"  as  is  set  up  in  the 
answer. 

There  must  be  a  decree  for  the  libellant,  in  affirmance  of 
the  decree  of  the  District  Court,  with  costs. 

Charles  JR.  Tngersoll  and  Fran/din  A.   Wileax,  for  the 
libellant. 

Charles  E.  Perkins^  for  the  claimants. 


Bekjaion  Low  vs.  The  Wayne  County  Savings  Bank. 

Under  §  2  of  the  Act  of  March  8d,  1876,  (18  U.  8.  Stat,  at  Large,  470,)  a  civil 
Bait  brought  in  a  State  Court,  where  the  matter  in  dispute  exceeds,  ezclasiye 
of  costs,  $600,  and  in  which  there  is  a  controversy  between  citizens  of  dififsr- 
ent  States,  may  be  removed  into  the  Circnit  Court  of  the  United  States,  even 
though  the  case  is  not  one  arising  under  the  Constitution,  laws  or  treaties  of 
the  United  SUtes. 

(Before  Blatobfobd,  J.,  Southern  District  of  New  York,  May  18th,  1878.) 

Blatohfobd,  J.  This  suit  was  removed  into  this  Court  un- 
der the  provisions  of  section  2  of  the  Act  of  March  3d,  1876, 
(18  U.  S,  Stat,  at  Lanrge^  470.)  That  section  provides,  that 
"  any  suit  of  a  civil  nature,  at  law  or  in  equity,  now  pending 
or  hereafter  brought  in  any  State  Court,  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars^  and  arising  under  the  Constitution  or  laws  of 
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the  United  States,  or  treaties  made,  or  which  ehallbe  made^iiB- 
der  their  authority,  or  in  which  the  United  States  shall  be 
plaintiff  or  petitioner,  or  in  which  there  shall  be  a  controTersj 
between  citizens  of  different  States,  or  a  controversy  between 
citizens  of  the  same  State  claiming  lands  under  grants  of  dif- 
ferent States,  or  a  controversy  between  citizens  of  a  State  and 
foreign  States,  citizens  or  subjects,  either  party  may  remove 
said  suit  into  the  Circuit  Court  of  the  United  States  for  the 
proper  District."  When  this  suit  was  brought  in  the  State 
Court,  the  plaintiff  was  a  citizen  of  the  State  of  New  Yorl, 
and  the  defendant  was  a  corporation  created  by  the  State  of 
Pennsylvania.  The  defendant  removed  the  suit  into  this 
Court.  The  alleged  ground  of  removal  was,  that  there  was  in 
the  suit  a  controversy  between  citizens  of  different  States,  and 
thiit  the  matter  in  dispute  exceeded,  exclusive  of  costs,  the  sum 
or  value  of  $500.  The  suit  was  brought  to  recover  $600,  for 
professional  services  rendered  to  the  defendant  by  the  plaintiff, 
as  an  attorney  and  counsellor  at  law.  The  plaintiff  now  moves 
to  remand  the  cause  to  the  State  Court. 

It  is  contended,  for  the  plaintiff,  that  the  statute  specifies, 
first,  the  kind  of  causes  which  are  removable,  namely,  causes 
involving  more  than  $500,  when  said  causes  are  also  oauses 
arising  under  the  Constitution  or  laws  or  treaties  of  the  United 
States ;  and,  second,  the  persons  who  may  remove  the  suit  It 
is  also  contended,  that,  even  where  the  matter  in  dispute  ei- 
ceeds  $500,  and  there  is  a  controversy  in  the  suit  between  citi- 
zens of  different  States,  the  suit  is  not  removable,  unless,  also, 
the  suit  arises  under  the  Constitution,  laws  or  treaties  of  the 
United  States.  This  is  not  a  sound  proposition.  The  proper 
construction  of  the  statute,  is,  that,  to  be  removable,  the  suit 
must,  in  all  cases,  be  a  suit  of  a  civil  nature,  and  the  matter  in 
dispute  must  exceed,  exclusive  of  costs,  the  sum  or  value  of 
$500 ;  and  that,  in  addition,  the  suit  must  either  be  one  aris- 
ing under  the  Constitution,  or  laws  or  treaties  of  the  United 
States,  or  else  must  be  one  in  which  the  United  States  are  the 
plaintiff  or  the  petitioner,  or  else  must  be  one  in  which  there 
is  a  controversy  between  citizens  of  different  States^  or  else 
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mufit  be  one  in  which  there  is  a  controversy  between  citizens 
of  the  same  State  claiming  lands  under  grants  of  difiEerent 
States,  or  else  must  be  one  in  which  there  is  a  controversy  be- 
tween citizens  of  a  State  and  foreign  States,  citizens  or  sub- 
jects.  Under  that  construction,  this  case  was  properly  re- 
moved. 

There  is  nothing  in  the  decision  in  th%  case  of  Odld  Waahr 
ing  and  Water  Co.  v.  Keyes^  (6  Otto^  199,)  which  sanctions 
the  ground  taken  on  the  part  of  the  plaintiff.  The  ground  of 
removal  in  that  case  was  not  diversity  of  citizenship,  but  was 
that  the  suit  arose  under  certain  specified  Acts  of  Congress, 
and  the  decision  was  that,  in  such  a  case,  it  must  appear  by  the 
record  that  the  suit  arose,  in  part,  at  least,  out  of  a  controversy 
between  the  parties  in  regard  to  the  construction  or  effect  of 
the  statutes,  on  the  facts  involved. 

The  motion  to  remand  is  denied. 

Benjamin  Low^  in  person,  for  the  motion. 
Frank  <Ss  WeisSj  opposed. 


Samuel  A.  Sawteb,  David  L.  Wallaoe  and  Thomas  Milleb 

vs. 
The  SwrrzEBLAND  Marine  Insubancb  Company. 

^bere  the  defendant  remoyed  a  suit  into  this  Court,  under  §  2  of  the  Act  of 
March  8d,  1876,  (18  U,  8,  Slat  at  Large,  470,)  on  the  ground  that  the  defend- 
ant waa  a  Swiss  corporation,  and  that  the  plaintiffi,  three  in  nnmher,  were  citi- 
zens of  the  State  of  New  York,  and  it  appeared  that  two  of  the  plaintiiis  were, 
when  the  suit  was  commenced,  aliens  and  British  snbject-s,  and  the  third  was 
a  citizen  of  New  York,  the  cause  was,  on  the  applications  of  the  plaintiffs,  re- 
manded to  the  State  Court,  on  the  ground  that  the  requisite  jurisdictional 
ciUzenship  must  exist  as  to  each  individual  plaintiff. 

(Before  BLATOBFoaD,  J.,  Southern  pistrict  of  New  York,  May  18th,  1878.) 
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Blatchfobjd,  J.  The  plaintiffs,  as  copartners,  brought  thi» 
suit  against  the  defendants,  a  corporation  created  by  the  Se- 
public  of  Switzerland,  in  the  Supreme  Court  of  New  Yoik,  on 
a  policy  of  iusurance  issued  to  the  plaintiffs  as  copartoen,  by 
their  copartnership  name.  The  defendants  instituted  proceed- 
ings, under  the  2d  section  of  the  Act  of  March  3d,  1875,  (18 
TJ.  S.  Stat  at  Zar^d,»470,)  to  remove  the  suit  into  this  Court, 
on  a  petition  alleging  that,  when  the  suit  was  brought,  the 
plaintiffs  were  citizens  of  the  State  of  New  York.  An  order 
of  removal  was  made  by  the  State  Court,  and,  a  copy  of  the 
record  having  been  entered  in  this  Court,  the  plaintifb  now 
move  to  remand  the  suit  to  the  State  Court,  on  the  ground 
that,  when  the  suit  was  commenced,  Wallace  and  Miller  were 
aliens,  and  subjects  of  Great  Britain,  while  Sawyer  was  a  citi- 
zen of  the  State  of  New  York.  The  statute  provides,  that, 
when  the  suit  is  a  suit  in  which  there  is  '^a  controversy  be- 
tween citizens  of  a  State  and  foreign  States,  citizens  or  sub- 
jects," either  party  may  remove  the  suit  into  the  proper  Cir- 
cuit Court.  I  think  that  the  views  laid  down  in  the  various 
decisions  of  the  Supreme  Court,  from  Strofebridge  v.  Curtis^ 
(3  Cranck^  287,)  to  the  case  of  The  Sewing-Mctchine  Com- 
paniesj  (18  Wallace^  553,)  and  which  views  were  applied  by 
this  Court  in  Petterson  v.  Chapman^  (12  JSlatchf.  C.  G,  i?., 
395,)  to  the  case  of  a  removal  under  the  clause  of  the  same  2d 
section  which  provides  for  the  removal  of  a  suit  in  which  there 
is  "  a  controversy  between  citizens  of  different  States,"  require 
that  this  application  should  be  granted.  The  plaintiffs  must 
all  of  them  be  citizens  of  a  State,  and  the  defendants  must  all 
of  them  be  foreign  citizens  or  subjects.  The  plaintiffs  are  sot 
all  of  them  citizens  of  a  State.  Two  of  the  plaintiffs  are  aliens. 
The  requisite  jurisdictional  citizenship  must  exist  as  to  each 
individual  plaintiff.  The  party  on  each  side,  though  consist- 
ing of  several  individuals,  is,  for  the  purpose  of  removal,  to  be 
considered  as  one  individual.  It  is  the  '*  party  "  who  alone 
can  remove  the  suit.  This  case  stands  in  no  different  position 
from  that  which  it  would  occupy  if  Sawyer  had  not  been  a 
member  of  the  copartnership,  in  which  case,  the  suit  being  one 


MAY,  isirs.  453 

S19iTonsofG6«1. 


between  foreign  citizens  on  the  one  side,  and  foreign  subjects 
on  the  other,  the  case  would  not  be  removable  under  the  sec- 
tion in  question.  The  rule  is  especially  applicable  to  a  case 
like  this,  where  the  alien  members  of  the  copartnership  are 
necessary  parties  to  the  suit. 

An  order  must  be  entered  reraandilig  the  case  to  the  State 
Court. 

Clarence  A.  Seward^  for  the  motion. 
Simon  Sterne^  opposed. 


318i  Tons  of  Goal. 

The  New  Hayen  and  Northampton  Ck>mpan7,  a  railroad  corporation,  owofaig  a 
dock  at  New  Ha^en,  refneed  to  receiye  coal  on  its  cars,  on  sud  dock,  from  a 
canal-boat  lyin^  thereat,  unless  the  master  of  the  canal-boat  would  employ 
shoTellers  designated  by  the  company,  at  a  price  fixed  by  the  company,  which 
was  intended  to  be,  and  generally  was,  the  ordinary  market  price,  to  shovel 
the  ooal  on  board  of  the  canal-boat  into  tubs  bdongin^  to  the  company, 
which  tubs  were  then  to  be  hoisted,  by  means  of  a  derrick  on  the  dock,  to 
that  the  coal  could  be  dumped  into  such  cars.  The  canal-boat  paid  ten  cents 
per  ton  to  the  company  for  the  use  of  the  tubs  and  machinery:  Hdd,  that  the 
requirement  of  the  company  was  not  a  reasonable  one  and  could  not  be 
enforced. 

(Before  BLATOBionD,  J.,  Connecticut,  ICay  20th,  1878.) 

This  was  an  appeal  from  a  decree  of  the  District  Court  in 
a  suit  in  rem^  in  Admiralty.  The  decisioti  of  the  District 
Court,  (Shipman,  J.,)  was  as  follows : 

"  The  New  Haven  and  Northampton  Company  is  a  rail- 
road corporation  duly  incorporated  by  the  Legislature  of  the 
State  of  Connecticut,  and  owning  and  operating  a  line  of  rail- 
road, for  the  transportation  of  persons  and  goods,  from  New 
Haven,  Connecticut,  to  Northampton,  Massachusetts.    Said 
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corporation  is  a  common  carrier,  and  a  considerable  portion  of 
its  regular  business  is  the  transportation  of  coal  from  New 
Haven  to  the  various  places  upon  the  line  of  its  railroad. 
This  coal  is  brought  from  different  coal  ports  to  the  port  of 
New  Haven,  in  coal  barges,  or  in  coal  vessels,  and  is  ddivered 
to  said  railroad  company  upon  its  dock  in  said  city,  commonlj 
called  the  Canal  Dock.    About  140,000  tons  of  coal  are  annu- 
ally received  at  this  dock.    By  the  universal  custom  of  the 
port  of  New  Haven,  which  custom  was  known,  understood 
and  assented  to  by  the  libellants,  and  in  conformity  with  whidi 
custom  the  contract  evidenced  by  the  bill  of  lading  hereafter 
recited  was  entered  into  by  them,  coal  consigned  to  a  railroad 
company,  or  to  consignees  upon  the  line  of  a  railroad  com- 
pany, and  which  coal  is  to  be  transported  by  the  railroad  com- 
pany, as  an  intermediate  carrier,  must  be  delivered  to  said 
company  in  its  coal  cars,  unless  some  other  place  of  delivery  is 
expressed  in  the  bill  of  lading.     The  said  New  Haven  and 
Northampton  Company,  for  the  convenient,  speedy  and  eco- 
nomical delivery  of  said  coal,  has  erected  upon  the  Canal  Dock 
derricks  furnished  with  buckets  or  tubs,  which  derricks  and 
buckets  are  operated  by  steam  power.    The  buckets,  being 
lowered  upon  the  deck  of  a  coal  barge  lying  alongside  of  the 
dock,  are  filled  with  coal  by  shovellei's  upon  the  vessel,  who 
are  paid  by  the  owners  of  the  barge,  and  the  buckets  are 
moved  by  steam  power  over  the  coal  car,  and  the  contents  are 
dumped  into  the  car.     For  the  use  of  this  machinery  and 
these  appliances,  the  railroad  company  receives  ten  cents  per 
ton  from  the  barge  owner.     This  method  of  delivery  is  the 
ordinary  one,  and  is  the  method  which  the  railroad  company 
has  provided,  both  for  its  own  accommodation  and  for  that  of 
the  barge  owners.    In  the  present  condition  of  the  wharf, 
which  is  traversed  on  one  side  with  railroad  tracks,  which  are 
being  occupied  with  cars  and  engines,  the  only  practicable 
method  of  delivery,  and  the  only  practicable  place  from  which 
delivery  can  be  made,  is  under  the  derricks.    The  duty  of  the 
shovellere  is  swiftly  to  fill  the  buckets  from  the  vessel.   Prior 
to  September  4th,  1871,  the  shovellers  were  always  selected 
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by  the  captams  of  the  barges,  and  were  paid  directly  by  them. 
On  that  day  said  railroad  company  established  the  following 
rale,  printed  copies  of  which  were  posted  conspicuously  upon 
the  wharf :    *New  Haven  and  Northampton  Company.    Spe- 
cial notice.     AU  coal  vessels  discharging  at  the  Dock  of  the 
New  Haven  and  Northampton  Company  will  be  under  con- 
trol of  the  dock-master  from  time  of  arrival  till  discharged, 
and  he  wUl  famish  men  to  discharge  their  cargoes.     Chas.  N. 
Yeamans,  Vice-Pres't  and  Supt.    M.  C.  Parker,  Gen,  Freight 
Agt.'     Under  this  notice,  the  railroad  company  has  claimed 
the  exelasive  right  to  famish,  at  the  regular  price,  shovellers 
to  discharge  coal  cargoes,  and  to  refuse  to  receive  coal  unless 
these  shovellers,  so  furnished  at  such  regular  price,  were  em- 
ployed by  the  barge  captains ;  and,  if  this  latter  rule  is  not 
embraced  in  the  notice,  there  has  been  such  a  rule,  in  addition 
to  the  notice,  well  understood  by  the  owners  of  barges  gener- 
ally, and  by  the  libellants.     The  libellants  have  known  that 
the  railroad  company  would  not  allow  coal  to  be  discharged  at 
their  wharf,  except  by  shovellers  whom  they  selected  and  fur- 
nished to  the  captains.     The  company  has  derived  no  pecuni- 
ary benefit  from  furnishing  the  shovellers,  who  were  paid 
nothing  except  for  shovelling,  and  who  performed  no  service 
for  the  company.    They  were  paid  from  September  4:th,  1871, 
to  the  date  hereafter  mentioned,  uniformly  ten  cents  per  ton, 
which  sum  was  paid  by  the  captains  of  the  barges  to  the  dock- 
master,  with  the  amount  of  the  bill  for  hoisting  and  dumping, 
and  by  him  paid  to  the  shovellers.    This  rule  was  adopted  by 
the  company  because  they  deemed  its  adoption  to  be  a  conven- 
ience and  benefit  to  the  freighting  public.    Previous  to  the 
time  of  its  adoption,  a  strike  had  occurred  among  the  shovel- 
lers, and  delays  had  occurred  arising  from  the  shovellers  ab- 
senting themselves,  or  deserting  after  they  had  been  hired. 
Since  the  adoption  of  the  rule,  delivery  of  coal  has  been  more 
rapidly  conducted,  and  fewer  delays  have  occurred.    The  con- 
signees of  coal  deem  the  rule  a  reasonable  one.    From  Sep- 
tember 4th,  1871,  until  a  short  time  prior  to  April  22d,  1876, 
th%  uniform  price  for  shovelling,  in  New  Haven,  had  been  ten 


466  CONNECTICUT. 


SlSiTonsofCoaL 


cents  per  ton.  In  the  spring  of  that  year,  this  price  b^an  to 
break,  and  coal  was  shovelled  at  other  wharves  at  eight  cents 
per  ton,  and  good  shovellers  coold  easily  be  obtained  at  that 
price.  The  general  and  customary  price  in  New  Hav^i  had 
not,  however,  then  dropped  to  eight  cents,  and  had  not  been 
lowered  at  the  Canal  Dock.  The  officers  of  the  raihoad  com- 
pany were  not  aware  of  this  breakage  in  the  market.  The 
Derby  Bailroad  Company  has  a  similar  mle.  The  New  York, 
New  Haven  and  Hartford  Ilailroad  Compauy,  which  reo^ves 
about  250,000  tons  of  coal  annaally  at  its  wharf,  does  not  have 
such  a  rule.  All  the  companies  have  similar  facilities  for  hoist- 
ing and  dumping,  for  the  use  of  which  compensation  is  paid 
by  the  barge  owners.  No  question  is  made  in  r^ard  to  the 
reasonableness  of  requiring  this  compensation.  On  April  19tfa, 
1876,  the  libellants,  who  are  the  owners  of  the  barge  Joseph 
Wilkins,  received  on  board  said  boat,  at  Brooklyn,  N.  Y^ 
818^  tons  of  coal,  for  delivery  to  the  Glasgow  Company,  at 
the  Canal  Dock  in  New  Haven.  The  agreed  rate  of  freight 
was  sixty  cents  per  ton.  The  Glasgow  Company  is  a  mano- 
facturing  corporation  at  South  Hadley  Falls,  in  Massachusetts, 
a  place  upon  the  line  of  said  railroad.  Said  coal  w^as  to  be  de- 
livered to  said  railroad  company,  as  an  intermediate  carrier, 
and  was  by  said  company  to  be  then  carried  and  delivered  to 
the  owners.  A  bill  of  lading,  of  which  the  following  is  a 
copy,  was  signed  by  the  captain  of  the  Wilkins :  ^  New  York 
&  Eastern  Department,  Nordi  8th,  9th  &  10th  St.  wharves, 
Brooklyn,  E.  D.,  April  19,  1876.  Keceived,  in  good  order, 
from  the  Philadelphia  &  Beading  Coal  &  Iron  Co.,  on  board 
the  Bt.  Joseph  W  ilkins,  whereof  I  am  master,  3 1 8 J  tons  of 
coal,  (2240  pounds  each,)  which  I  agree  to  deliver  to  Glsfigow 
Co.,  Canal  Dock,  New  Haven,  danger  of  the  seas  excepted, 
they  paying  freight  for  the  same,  at  the  rate  of  60  cts.  per  ton. 
No.  491.  Advanced  to  captain,  $9  56,  for  "  trimming."  No.  * 
of  tons,  318i.  Freight,  per  ton,  60  cts.  C.  F.  Smith.'  The 
libellants  were  aware  of  said  rule  of  the  railroad  company  in 
regard  to  shovellers,  and  were  also  aware  that  shovelling  coald 
be  hired  at  eight  cents  per  ton.    Said  bai^  arrived  at.the 
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Canal  Dock  on  April  22d,  1876,  and  the  agent  of  the  libellants 
informed  the  railroad  company  of  its  arrival,  and  his  readiness 
to  deliver  the  coal.    He  also  said  that  he  should  employ  his 
own  ahovellers,  nnless  the  railroad  company  would  furnish  la- 
borers at  eight  cents  per  ton.    He  was  willing  to  employ  the 
shovellers  whom  the  company  might  furnish,  if  they  would 
furnish  at  eight  cents.    The  boat  was  placed  under  the  derrick 
designated  by  the  company. '   The  libellants'  agent  hired  his 
shovellers  at  eight  cents,  and  was  ready,  and  offered,  to  enter 
upon  the  discharge  and  delivery  of  the  coal,  into  the  coal  cars 
of  the  company,  upon  its  wharf.     The  company  refused  to  put 
on  steam,  or  to  receive  the  coal  at  that  place,  unless  the  barge 
employed  its  shovellers  at  ten  cents  per  ton.    The  barge  was 
removed  to  another  point,  so  as  to  accommodate  an  incoming 
barge,  and,  after  various  interviews  between  the  libellants' 
agent  and  one  of  the  libellants,  with  the  proper  officers  of  the 
company,  and  a  delay  until  May  1st,  1876,  the  stipulation  men- 
tioned in  the  12th  article  of  the  libel  and  the  12th  article  of 
the  answer  was  entered  into,  and  the  vessel  was  discharged  on 
May  2d,  1876.    Five  days  are  allowed  for  discharging  a  800 
ton  coal  vessel  in  Ifew  Haven.     The  ordinary  demurrage  for 
coal  vessels  is  six  cents  per  ton.    The  said  rule  of  the  company 
18  an  unnecessary  one  in  the  present  condition  of  the  coal 
traffic  in  the  port  of  New  Haven.     I  find  that  the  1st,  2d,  89, 
4th,  5th,  6th,  7th,  11th  and  12th  articles  of  said  libel,  and  the 
5th  and  12th  articles  of  the  answer,  are  true.     The  amount  of 
freight  upon  said  coal,  less  the  amount  which  was  paid,  is 
$171  55. 

"  In  the  above  finding,  I  have  omitted  to  enter  into  the  de- 
tails of  various  conversations  between  said  parties,  or  the  de- 
tails in  regard  to  the  removal  of  the  barge  from  one  point  to 
another,  believing  the  same  not  to  be  necessary  to  the  decision 
of  the  point  in  issue  between  the  parties,  which  is  the  validity 
and  reasonableness  of  the  rule  of  the  railroad  company,  which 
requires  that  coal  should  be  unladen  from  vessels  lying  at  its 
wharf,  by  shovellers  selected  and  furnished  by  the  company  at 
the  ordinary  price  which  is  paid  for  the  same  service  at  other 
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wharves  in  the  harbor.  If  the  rale  is  valid  and  reasonable, 
*  there  was  no  delivery  of  the  coal.  If  the  rale  is  invalid  or  on- 
reasonable,  there  was  a  delivery,  or  its  equivalent,  an  oSerand 
tender  of  delivery  to  the  person  entitled  to  receive  the  coal,  at 
the  usual  and  reasonable  time  and  place,  and  in  the  reasonable 
manner  of  delivery,  and  a  refusal  to  accept  on  the  part  of  the 
railroad  company.  In  the  latter  event,  the  contract  of  af- 
freightment was  complied  with  by  the  libeUants,  and  freight 
was  earned.  No  question  was  made  as  to  the  liability  of  the 
defendants  under  the  bill  of  lading,  for  freight,  in  case  the 
railroad  company  improperly  refused  to  receive  the  coaL  The 
bill  of  lading  required  delivery  to  the  defendants  at  the  Canal 
Dock.  It  is  admitted  that  the  company,  upon  notification  that 
the  coal  was  ready  to  be  discharged,  replied  that  said  cargo 
might  be  forthwith  discharged,  and  would  be  received  by  it 
for  the  defendants. 

"  The  railroad  company  is  not  merely  an  owner  of  a  private 
wharf,  having  restricted  duties  to  perform  towards  the  public. 
Such  a  wharf  owner  may  properly  construct  his  wharf  for  par- 
ticular kinds  of  business,  and  may  make  rules  to  limit  and  to 
restrict  the  manner  in  which  his  property  shall  be  used, 
{Oroucher  v.  Wilder^  98  Mdss,^  322 ;)  but  the  railroad  com- 
pany is  a  common  carrier,  and  its  wharf,  occupied  by  railroad 
tfacks,  is  the  place  provided  by  itself  for  the  reception  of 
goods  which  must  be  received  and  transported,  in  order  to 
comply  with  its  public  obligations.  The  coal  was  to  be  re- 
ceived from  the  vessel  by  the  railroad  company,  as  the  carrier 
next  in  line,  and  thence  carried  to  its  place  of  destination.  The 
question  which  is  at  issue  between  the  parties  depends  upoD 
the  power  of  a  common  carrier  to  establish  rules  which  shall 
prescribe  by  what  particular  persons  goods  shall  be  delivered 
to  him  for  transportation.  *  Common  carriers  undertake  gen- 
erally, and  not  as  a  casual  occupation,  and  for  all  people  indif- 
ferently, to  convey  goods  and  deliver  them  at  a  plae^  appoint- 
ed, for  hire,  as  a  business,  and  with  or  without  a  special  agree- 
ment as  to  price.  *  *  *  As  they  hold  themselves  to  the 
world  as  common  carriers  for  a  reasonable  compensation,  they 
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nfisame  to  do,  and  are  bound  to  do,  what  is  required  of  them  in 
the  course  of  their  employment,  if  they  have  the  requisite  con- 
yenienee  to  carry,  and  are  offered  a  reasonable  or  cnstomary 
price ;  and,  if  they  refuse,  without  some  just  ground,  they  are 
liable  to  an  action.'  (2  Rentes  Corwm.^  599.)  A  common  car- 
rier is  under  an  obligation  to  accept,  within  reasonable  limits, 
ordinary  goods  which  may  be  tendered  to  him  for  carriage  at 
reasonable  times,  for  which  he  has  accommodation,  {firouch 
V.  Z.  cfe  N.  W.  RaUway  Co.,  14  C.  JB,,  255.)  The  carrier 
cannot  generally  discriminate  between  persons  who  tender 
freight,  and  exclude  a  particular  class  of  customers.  The  rail- 
road company  could  not  establish  the  rule  that  it  would  re- 
ceive coal  only  from  certain  barge  owners,  or  from  a  particu- 
lar class  of  barge  captains.  It  carries  ^  for  all  people  indiffer- 
ently.' But,  while  admitting  this  duty,  the  company  has  de- 
clared, that,  for  the  convenience  of  the  public,  and  in  order  to 
transport  coal  more  expeditiously,  and  to  avoid  delays,  it  will 
receive  such  coal  only,  from  barges  at  its  wharf,  as  shall  be  de- 
livered through  the  agency  of  laborers  selected  by  the  com- 
pany. This  rule  is  a  restriction  upon  its  common  law  obliga- 
tion. The  carrier,  on  its  part,  is  bound  to  receive  goods  from 
all  persons  alike.  The  duty  and  the  labor  of  delivery  to  the 
carrier  is  imposed  upon  the  barge  ownei|Lwho  pays  for  the 
necessary  labor.  The  service,  so  far  as  the  shovelling  is  con- 
cerned, is  performed,  not  upon  the  property  of  the  railroad 
company,  but  upon  the  deck  of  the  vessel.  The  company  is 
virtually  saying  to  tlie  barge  owner — ^you  shall  employ  upon 
your  own  property,  in  the  service  which  you  are  bound  to  ren- 
der, and  for  which  you  must  pay,  only  the  laborers  whom  we 
designate,  and,  though  our  general  duty  is  to  receive  all  ordi- 
nary goods  delivered  at  reasonable  times,  we  wiU  receive  only 
those  goods  which  may  be  handled  by  persons  of  our  selection. 
The  law  relating  to  carriers  has  not  yet  permitted  them  to  im- 
pose such  limitations  upon  the  reception  or  acceptance  of  goods. 
The  carrier  may  properly  impose  reasonable  restrictions  in  re- 
gard to  the  persons  by  whom  he  shall  deliver  goods  to  the  con- 
signee or  the  carrier  next  in  line.    The  delivery  of  goods  is 
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the  duty  of  the  carrier,  for  which  he  is  responsible,  aad  should 
be  in  his  own  control.  {BeadeU  t.  Eastern  Counties  JR.  Co^ 
2  0.  B.y  N.  S.y  509.)  It  would  not  be  contended  that  the  rail- 
road  company  could  designate  the  crew  upon  the  bai^ge,  or 
could  select  the  barge  captains,  and  I  afm  of  opinion  that  it  has 
no  more  authority  over  the  selection  of  the  other  employees  of 
the  barge  owners.  The  fact  that  the  barge  owners  are  using, 
for  a  compensation,  the  derricks  and  tubs  of  the  railroad  com- 
pany, is  not  material.  The  berths  under  the  derricks  ha?e 
been  designated  by  the  company,  as  proper  places  where  coil 
is  to  be  received,  and,  under  reasonable  circumstances  as  to 
time,  and  freedom  from  interference  with  prior  occupants,  the 
incoming  barges  properly  occupy  sudi  positions.  Deliverjis 
impracticable  at  the  places  designated  by  the  compaoy  for  de- 
livery, without  the  use  of  the  railroad  company's  machinefj. 

^^  It  is  true,  that,  under  this  rule,  the  delivery  of  coal  into  the 
cars  of  the  railroad  company  has  been  more  expeditiously  pe^ 
formed,  and  has  been  attended  with  fewer  delays  than  former- 
ly, and  that  the  rule  has  been  a  convenience  to  the  consignees, 
but  the  convenience  of  the  practice  is  not,  of  itself,  an  adequate 
reason  for  compelling  its  enforcement,  if  it  interf ^'es  with  the 
legal  rights  of  others.  I  am  not  prepared  to  say,  that,  for  the 
orderly  management  of  an  extensive  through  freighting  busi- 
ness by  means  of  connecting  lines,  and  for  the  systematic  and 
efficient  transportation  of  immense  quantities  of  goods,  it  mav 
not  hereafter  be  found  a  necessity  that  one  or  the  other  of  the 
connecting  lines  shall  be  furnished  with  the  power  which  h 
now  sought  by  the  railroad  company ;  but,  in  the  present  con- 
dition of  the  coal  traffic  at  the  port  of  New  Haven,  this  neces- 
sity does  not  exist.  The  power  is  a  convenience  to  the  rail- 
road company.  It  is  not  a  necessity  for  the  transaction  of 
business, 

^^  It  is  not  necessary  to  consider  the  inconveniences  which 
may  flow  from  the  rule,  but  the  case  discloses  one  practical  in- 
convenience  which  may  arise.  The  rule  presupposes  that  the 
same  price  is  to  be  charged  by  the  employees  furnished  by  the 
railroad  company,  which  is  generally  paid  by  others  for  the 
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same  service.    When  prices  are  unvarying,  no  seriouB  trouble 
resalts.     There  is  no  alternative,  however,  for  the  barge  own- 
ers, but  to  pay  the  price  which  the  railroad  company  declares 
to  be  the  general  price,  or  else  submit  to  a  refusal  on  the  part 
of  the  railroad  company  to  accept  the  coal.    The  barge  cap- 
tain may  be  able  to  obtain  the  service  at  a  reduced  rate,  as  he 
conld  have  done  in  this  case,  but  he  must  pay  his  own  em- 
ployees the  regular  tariff  which  the  company  has  established, 
and  then  have  the  question  of  rates  determined  by  litigation. 
The  result  would  be,  that  annoying  litigation  or  vexatious  al- 
tercations would  ensue.    If  the  barge  owners  are  to  make  the 
payment,  they  should  have  an  opportunity  to  make  their  own 
contracts,  and  to  take  advantage  of  changes  in  the  price  of  la- 
bor. 

^*  As  matter  of  law,  it  is  held  that  the  rule  is  invalid,  and 
that  a  valid  delivery  was  made  of  the  coal,  whereby  freight  was 
earned  in  accordance  with  the  terms  of  the  contract.  ^  Dam- 
ages in  the  nature  of  demurrage  are  recoverable  for  detention 
beyond  a  reasonable  time,  in  unloading  only,  and  where  there 
is  no  express  stipulation  to  pay  demurrage.'  ( Wardm  v.  £&- 
misy  32  C(mn.j  268.) 

"  The  libeDants  are  entitled  to  a  decree  for  the  freight  at 
the  rate  mentioned  in  the  bill  of  lading,  less  $19  55,  the  amount 
paid,  to  wit,  the  sum  of  $171  55,  and  for  damages  in  the  na- 
ture of  demurrage,  for  a  detention  for  six  days,  being  $111 66." 

Simeon  E.  Baldwi/n,  and  WiUiam  JST,  Tovmaend^  for  the 
libellants. 

JohnMn  T.  Platty  for  the  claimants. 

Blatchfoed,  J.  The  decision  of  this  case  in  the  District 
Court  was  placed  upon  the  ground,  that  the  New  Haven  and 
Northampton  Company,  as  a  common  carrier,  had  no  right  to 
impose  on  the  canal-boat  the  requirement  that  it  should,  as  a 
condition  of  the  right  to  place  the  coal  in  the  tubs  of  the 
company,  attached  to  the  company's  derrick,  employ,  to  place 
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it  there,  shovellers  designated  by  the  company,  and  pay  snch 
shovellers  the  rate  of  compensation  fixed  by  the  company  for 
such  service.  It  is  contended,  in  this  Oonrt,  by  the  claimants, 
that  the  District  Conrt  ignored  the  status  of  the  company  as  a 
wharf -owner ;  that  the  company,  as  the  owner  of  the  wharf, 
had  the  right  to  make  reasonable  rules  in  regard  to  the  nse  of 
the  wharf ;  that  the  company  had  a  right,  by  statute,  to  exact 
seven  cents  per  ton  for  coal  discharged  at  its  wharf,  as  wharf- 
age ;  that  the  libellants'  boat  was  not  charged  any  such  wharf- 
age ;  that  the  use  by  the  boat  of  the  facilities  provided  by 
the  company,  in  the  way  of  derricks,  hoisting  engines,  &c., 
is  the  use  of  the  wharf ;  that  all  which  the  company  did,  was 
to  refuse  to  allow  the  boat  to  use  those  facilities,  and  thus  use 
the  wharf,  unless  it  would  permit  the  coal  to  be  shovelled  into 
the  tubs  by  men  designated  by  the  company ;  and  that  this 
was  only  a  reasonable  regulation  made  by  the  company,  as  a 
wharf  owner.  The  difficulty  with  this  view  of  the  case  is, 
that  the  regulation  was  not  sought  to  be  enforced,  in  fact,  as 
a  regulation  of  wharfage,  or  of  the  use  of  the  wharf  by  the 
boat.  There  was  no  charge  made  against  the  boat  for  the 
privilege  of  making  fast  to  the  wharf ;  and,  if  any  payment 
was  to  be  made  for  the  use  of  the  wharf,  by  depositing  the 
coal  on  the  wharf,  it  was  to  be  made  by  the  claimants,  who 
were  the  owners  of  the  coal  and  the  employers  of  the  com- 
pany. According  to  the  well  understood  acceptation  of  a 
bill  of  lading  such  as  the  one  in  question  here,  where  the 
coal  was  deliverable  "  to  Glasgow  Co.,  Canal  Dock,  New 
Haven  "—the  Glasgow  Company  being  a  mill  owner  at  a  place 
on  the  line  of  the  railroad  company,  and  the  latter  company 
being  the  owner  of  the  Canal  Dock  at  New  Haven,  with  its 
tracks  running  to  and  on  the  dock,  and  .having  derricks  and 
engines  for  hoisting  the  coal  in  tubs  from  the  deck  of  the  boat 
to  the  cars  on  the  tracks — the  coal  was  delivered  by  the  boat 
into  the  tubs,  and  the  boat  paid  the  company  so  much  per 
ton  for  hoisting  the  coal  and  dumping  it  into  the  can. 
The  boat  had  nothing  to  do  with  paying  anything  for  the  use 
or  occupation  of  the  wharf  by  the  coal,  and  it  paid  separately 
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for  the  hoisting.  If  the  company  had  a  right  to  charge  the 
boat  for  tying  up  to,  and  using  the  spiles  on,  the  wharf,  no 
such  charge  was  made.  There  was,  therefore,  no  foundation 
for  the  requirement  as  to  the  shovellers,  in  any  relation 
between  the  company  as  a  wharf-owner  and  the  boat. 

The  imposition  of  the  requirement  by  the  claimants' 
agent,  as  a  common  carrier,  was  not  a  reasonable  one.  In 
regard  to  this  I  concur  entirely  with  the  views  of  the  District 
Judge,  in  his  decision  in  the  Court  below.  He  found  that 
the  regulation  was  not  a  necessary  one.  If  it  had  been 
necessary  and  indispensable,  it  would  have  been  reasonable. 
It  might,  indeed,  have  been  reasonable  without  being  necessary. 
But,  to  be  reasonable,  it  must  be  reasonable  as  respects  both 
parties.  In  the  present  case,  the  effect  of  the  requirement 
was  to  impose  on  the  boat  an  unnecessary  expense  of  two 
cents  per  ton  of  coal,  for  shovelling  into  the  tubs. 

There  must  be  a  decree  for  the  libellants,  in  affirmance  of 
the  decree  below,  with  costs. 


Fbancis  a.   Bbooks  and  others 


V8. 

The  Vermont  Central  Bailroad  Company,  John  Gregory 
Smtth,  Worthington  0.  Smtih  and  Joseph  Clark.  In 
Equity. 

Holders  of  some  of  mortgage  bonds  of  a  railroad  corporation  brought  a  suit  in 
equity,  in  this  Coort,  against  the  corporation,  and  three  indiyidual  defendants, 
who  were  trnstees  in  the  mortgage,  to  foreclose  the  mortgage,  and  remove 
the  trustees.  ^To  the  foreclosure  portion  of  the  bill,  the  corporation  pleaded 
the  pendency  of  a  foreclosure  suit  in  a  Court  of  the  State,  bat,  as  that  suit 
was  Hot  between  the  same  parties  or  those  fully  authorized  to  represent  the 
tame  parties,  in  the  same  behalf  and  for  the  same  relief,  the  plea  was  over- 
raled. 
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To  the  part  of  the  bill  relating  to  the  removal  of  the  tmsteea,  they  pleaded. 
that  what  was  alleged  against  them,  in  the  bill,  as  ground  for  their  remoral, 
had  been  done  by  them,  but  in  other  relations  to  the  property  and  io  other 
capacities,  under  the  direction  of  a  State  Court.    The  plea  was  held  to  be  had. 

The  trustees  demurred  to  the  whole  bill,  on  the  ground,  that,  to  proceed  with  it, 
would  interfere  with  the  possession  and  control  of  the  mortgaged  property 
by  the  State  Court,  and  be  a  contempt  of  that  Court:  Edd^  that,  as  neither 
the  mortgagors  nor  any  one  claiming  under  them  were  in  possesnon,  sneh 
would  not  be  the  effect  of  proceeding  with  the  suit  for  foredoeure  merely,  and 
that  the  demurrer  must  be  oyerruled. 

(Before  Whbelse,  J.,  Vermont,  May  21st,  1878.) 

Wheeleb,  J.  This  bill  is  brouglit  by  the  oratorsy  as  hold- 
ers to  a  large  amount  of  first  mortgage  bonds  of  the  defendant 
railroad  company,  in  behalf  of  themselves  and  other  like  hold- 
ers, not  citizens  of  the  State  of  Yermont,  to  foreclose  the 
mortgage,  remove  the  trustees  in  the  mortgage,  who  are  the 
other  defendants,  and  have  the  mortgaged  property  dedared 
to  be  free  from  any  lien  claimed  upon  it  in  favor  of  debts  held 
by  the  trustees,  created  in  its  management  subsequent  to  the 
mortgage.  To  so  much  of  the  bill  as  goes  for  a  foreclosure^ 
the  railroad  company  has  pleaded  the  pendency  of  a  bill  of 
foreclosure  in  the  Court  of  Chancery  of  the  State  of  Vermont 
for  the  county  of  Chittenden,  commenced  in  the  year  1856  of 
1857;  to  so  much  as  relates  to  the  lien  claimed  by  the  trus- 
tees, it  has  pleaded  the  pendency  of  proceedings  in  the  Court 
of  Chancery  of  the  State  for  the  county  of  Franklin,  involving 
the  validity  of  the  same  lien ;  and,  to  the  residue  of  the  bfll, 
other  proceedings  in  the  same  Court,  concerning  the  mort- 
gaged property.  The  other  defendants,  the  trustees,  have  de- 
murred to  the  whole.  The  pleas  were  set  down  for  argument 
by  the  orators  and  a  hearing  has  been  had  upon  them  and 
upon  the  demurrer. 

The  sufficiency  of  the  first  plea  depends  upon  whether  the 
suit  in  the  Court  of  Chancery  for  Chittenden  ^county  is  be- 
tween the  same  parties,  or  those  fully  authorized  to  represent 
the  same  parties,  in  the  same  behalf  and  for  the  same  relief. 
It  is  not  enough  that  it  relates  to  the  same  subject,  nor  that  it 
is  founded  upon  the  same  instrument.     (Buck  v.  ColMhj  ^ 
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Wall,,  334;  Watson  v.  Jones,  13  Wall.,  679.)  The  bondhold- 
ers who  joined  in  that  suit  were  Enos  Collins,  of  Halifax, 
Nova  Scotia,  John  E.  Thayer,  Gardner  Brewer  and  Charles 
T.  Alwyn,  of  Boston,  Massachusetts,  who  are  not  only  not  any 
of  these  orators,  but  were  not,  so  far  as  appears,  then  or  ever 
holders  of  any  of  the  bonds  now  held  by  the  orators.  So,  the 
orators  themselves  have  not  been  parties  to  the  institution  or 
prosecution  of  that  suit,  nor  do  they  hold  under  any  one,  nor 
are  they  represented  by  any  one,  who  has  been  such  a  party, 
unless  it  be  by  the  trustees. 

The  mortgage  is  referred  to  in,  and  expressly  made  a  part 
of,  the  bill  of  complaint.  The  operative  part  of  it  is  a  convey- 
ance, according  to  the  requirements  of  the  law  for  conveying 
real  property  to  the  trustees.  Then  it  provides  for  issuing  the 
bonds  to  an  amount  not  exceeding  two  millions  of  dollars,  to 
be  dated  November  Ist,  1851,  to  be  payable  November  1st, 
1861,  and  to  bear  interest  at  the  rate  of  seven  per  cent,  paya- 
ble semi-annually.  Then  it  contains  the  following  condition  : 
"  Now,  therefore,  the  condition  of  this  obligation  is  such,  that, 
if  the  said  Vermont  Central  Railroad  Company  shall  well  and 
truly  pay,  or  cause  to  be  paid,  the  accruing  interest  upon  said 
notes  or  obligations,  according  to  the  terms  thereof,  and  shall 
also  pay  the  principal  thereof  pursuj^nt  to  their  promise,  when 
the  same  falls  due,  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force."  There  are  other  provisions  in 
the  instrument,  creating  further  rights,  but  none  for  defeating 
the  effect  of  the  conveying  part,  by  making  payment  to  the 
trustees.  Defeasance  could  be  made  only  by  payment  to  the 
bondholders.  Under  this  instrument  the  trustees,  apart  from 
the  bondholders,  took  nothing  but  a  naked  dry  trust.  Each 
holder  of  a  mortgage  bond  has  had  rights  of  his  own  to  the 
mortgage  security,  and  the  trustees  have,  since  default  of  pay- 
ment, held  the  legal  title  for  each  and  for  all  of  the  bondhold- 
ers, and  not  at  all  for  themselves.  The  situation  became  and"^ 
has  been  like  that  where  mortgages  of  farms  or  other  real 
estate  are  made  to  secure  several  negotiable  notes,  which  are 

afterwards  passed  to  various  holders.    In  most  such  cases,  the 
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mortgage  property  and  the  number  of  holders  are  very  small 
compared  to  those  here,  but  the  rules  of  law  by  which  their 
rights  are  governed  are  precisely  the  same,  so  far  as  applicable. 
In  either  case,  the  debts  are  the  principal  things,  and  the 
mortgage  and  estate  of  the  holders  of  the  legal  title  mere  in- 
cidents. In  neither  could  the  ones  having  the  legal  title  us- 
der  the  mortgage,  without  the  debts,  maintain  a  foredosore 
alone.  {Davis  v.  Hemhigway^  29  VU^  488.)  A  suit  by  the 
trustees  under  this  mortgage,  without  joining  some  of  the 
bondholders,  would  be  wholly  without  foundation.  So,  the 
suit  pleaded  was  not  brought  without  joining  some  of  them  in 
it,  as  was  necessary.  But,  any  bondholder  could  institute  and 
maintain  such  proceedings  of  his  own  motion,  whether  the 
trustees  would  or  not,  by  making  them  defendants.  {Jnnes  on 
Mort%  §§  1388, 1:^,84,  1385.) 

The  suit  pleaded  was  instituted  in  behalf  of  all  who  would 
come  in  as  complainants.  The  plea  alleges,  that  it  was  insti- 
tuted by  the  bondholders  who  joined  in  it,  in  behalf  of  them- 
selves and  all  other  bondholders,  without  confining  it  to  those 
who  would  come  in ;  but  those  bondholders,  clearly,  were  not 
agents  for  the  rest,  so  they  could  institute  a  suit  for  them 
without  they  would  come  in.  So,  it  is  to  be  taken  that  it  was 
in  effect  a  suit  in  behalf  of  the  bondholders  who  did,  and  all 
others  who  would,  join  in  it.  There  is  no  doubt  but  that  they 
could  become  parties  to  that  proceeding,  but  they  were  not 
obliged  to  do  so.  If  that  suit  had  proceeded  to  a  decree  and 
an  accounting  to  ascertain  the  sum  due  in  equity,  no  one  bnt 
the  orators  could  present  their  bonds  to  be  reckoned.  If  the 
accounting  had  been  had  and  a  iinal  decree  passed  without 
their  bonds  having  been  reckoned,  they  would  not  have  lost 
their  rights.  ( Wright  v.  Parker^  2  Aikens,  212.)  In  Palmr 
V.  Earl  of  Carlisle^  (1  Sim.  c6  Stu.^  *'-3,)  and  Zaice  v.  Mor- 
gan^  (1  Bro.  Ch.^  368,)  where  parts  of  debts  secured  by  single 
obligations  and  by  mortgage  were  sought  to  be  foreclosed 
without  the  other  parts,  the  foreclosures  were  refused.  So, 
probably,  a  foreclosure  had  of  such  a  part  would  be  a  bar  to 
another  foreclosure  of  the  residue  of  the  same  debts.    Bat, 
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hers,  each  bond  is  distinct  and  separate.  In  Montgomerie  v. 
Sath^  (3  F<w.,  660.)  there  was  a  foreclosure  of  a  part  without 
the  rest. 

Neither  were  the  trustees  agents  for  the  bondholders,  be- 
fore foreclosure  accomplished,  certainly,  to  institute  any  suit 
or  proceeding  for  enforcing  payment  of  their  bonds.  {Stui^ 
ges  V.  Knappj  81  R.,  1 ;  Miller  v.  RuUand  <&  Wash.  R.  H. 
Co.y  86  Vty  452.)  But,  even  if  the  trastees  had  authority  to 
institute  such  proceedings  in  the  name  of  the  orators,  as  bond- 
holders, or  to  prove  their  bonds  in  their  behalf,  after  decree, 
so-as  to  involve  them  in  the  proce  ding,  they  have  not  done 
so.  The  suit  has  been  merely  kept  on  foot  in  the  name  of  the 
trustees,  by  making  new  trustees  parties,  as  others  have  disap- 
peared, without,  for  many  years,  making  any  other  progress. 
While  the  trustees  are  shown  to  have  continued  the  cause,  it 
is  not  shown  that  the  bondholders  who  joined  have  survived, 
or  that  any  others  have  entered ;  but,  probably,  it  is  to  be  pre- 
sumed, in  the  absence  of  anything  to  the  contrary,  that  they 
still  continue  to  be  parties. 

The  implication  of  agency  of  the  trustees  for  the  bond- 
holders is  not  near  so  strong  in  this  mortgage  as  in  that  of  the 
Rutland  and  Washington  Eailroad ;  for,  there,  the  condition 
was,  if  the  mortgagor  ^'  shall  pay,  or  cause  to  be  paid,  to  the 
said  trustees,  or  the  legal  holders,  two  hnndred  and  fifty  bonds, 
of  one  thousand  dollars  each,"  the  conveyance  should  be  void, 
80  that  a  default  could  be  saved  by  payment  or  tender  to  the 
trustees,  while  in  this  mortgage  there  is  no  such  provision. 
And,  when  that  suit  was  commenced,  there  had  been  no  de- 
fault in  payment  of  the  principal  of  the  bonds,  for,  it  would 
not  be  due  for  several  years  after,  and  it  is  not  alleged  that 
there  had  been  default  in  the  payment  of  the  interest  even,  on 
the  orators'  bonds,  or  on  all  the  bcmds,  so  as  to  include  them, 
and  there  might  well  enough  be  a  failure  to  pay  it  on  a  part, 
and  not  on  all,  in  which  case  there  might  be  a  foreclosure  for 
those  on  which  there  had  been  a  default,  in  which  holders  of 
others  could  not  join. 

From  all  these  considerations  it  seems  apparent  that  the 
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suit  pleaded  was  not  the  suit  of  the  orators.  Thej  Derer 
brought  it,  nor  joined  in  it,  could  not  discontinue  it,  and  can- 
not be  barred  bj  it.  So,  the  allegation  in  the  plea,  that  it  was, 
^'  for  the  like  relief  and  purpose  '*  as  this,  must  be  understood 
to  mean  like  relief  to  those  parties  to  that  claimed  here  for 
these.    This  plea  is,  therefore,  oyerruled. 

By  leave  of  Court,  the  orators  have  amended  the  bill  bj 
striking  from  the  special  prayer  all  that  part  praying  for  relief 
sought  by  that  part  of  the  bill  to  which  the  second  plea  is 
pleaded.  It  is  urged,  for  the  defendant,  that  this  leaves  all 
the  facts  in  that  part  of  the  bill  standing  alleged,  and  that  the 
relief  could  be  had  imder  the  general  prayer,  so  that,  in  effect, 
the  bill  is  the  same  as  before.  This  is,  probably,  true.  But,  the 
Court  understood  the  application  for  the  amendment,  under 
the  circumstances,  to  be,  in  effect,  a  concession  that  this  part 
of  the  bill  could  not  be  maintained  in  the  face  of  the  plea,  or 
that,  if  it  could,  they  did  not  care  to  undertake  to  maintain  it. 
If  there  should  be  no  judgment  on  that  plea  placed  on  the 
record,  the  defendant  would  be  left  in  doubt  as  to  whether 
it  must  answer  that  part  of  the  bill  further,  which  would 
not  be  just.  To  remove  the  doubt  there  should  be  a  judgment 
•allowing  that  plea. 

The  third  plea  is  pleaded  to  the  residue  of  tlie  bill.  There 
does  not,  however,  seem  to  be  anything  of  the  residue  except 
that  part  for  the  removal  of  the  trustees.  The  substance  of 
the  plea  is,  that,  whatever  the  trustees  have  done,  alleged  in 
the  bill  to  be  in  violation  of,  or  in  opposition  to,  their  tmst, 
they  have  done  under  the  direction  of  the  Court  of  Chancery 
for  the  County  of  Frankliu,  in  proceedings  to  enforce  other 
rights  claimed  to  exist  in  respect  to  the  mortgaf^  property. 
Fropi  the  bill  and  the  plea  it  appears,  that  the  trustees  are  not 
now  in  possession  of  the  property  in  any  capacity.  There- 
fore, there  is  no  question  here,  on  this  particular  point,  in  re- 
lation to  any  interference  by  this  Court  with  the  jurisdiction  of 
that,  growing  out  of  the  possession  by  that  of  the  mortgage 
property,  by  them  as  its  agents  or  officers.  Those  proceedings 
may  be  a  full  justification  for  all  the  trustees  have  done  under 
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them,  as  to  everything  except  their  right  to  continue  to  be  trus- 
tees, and  still  thej  may  hare  come  out  of  them  with  such  rela- 
tions towards  and  interests  in  the  property,  as  that  their  po- 
sition IB  hostile,  or  in  opposition  to  the  interests  of  the  orators, 
of  which  they  are  trustees,  as  alleged  in  the  bill.  If  so,  those 
proceedings  are  not  now  any  bar  to  the  substitution  of  those  * 
not  so  situated  in  their  places.  This  does  not  signify  that  there 
may  not  be  other  considerations  on  this  subject  that  would  be 
entitled  to  weight.  The  point  right  here  is,  whether  those 
proceedings  alone  now  should  bar  removal,  and  it  appears  that 
they  should  not. 

The  demurrer  of  the  trustees  raises  the  question,  whether 
the  bill,  as  drawn,  can  properly  be  maintained  in  this  Oonrt. 
The  principal  reason  nrged  against  its  maintenance  is,  that,  to 
proceed  with  it  would  interfere  with  the  possession  and  con- 
trol of  the  mortgage  property  by  the  State  Court,  and  so 
would  be  a  contempt  of  that  Court.  It  was  said  by  the  late 
learned  Circuit  Judge  Johnson,  in  Pond  v.  Verrnont  Valley 
R'.  R.  Co.^  {pamphlet,  p.  31,)  with  reference  to  this  same  sub- 
ject, that  it  is  no  bar  to  a  suit  in  one  jurisdiction,  that  briug- 
ing  it  may  be  regarded  as  a  contempt  in  another.  It  is  for  the 
Court  whose  authority  a  party  has  disregarded,  to  vindicate  its 
own  authority.  This  is,  doubtless,  the  correct  rule,  as  matter 
of  strict  right.  (SL'  Joe  <b  Denver  R.  R.  Co.  v.  Smithy  16 
Alb.  L.  J.,  408.) 

But,  if  this  were  not  so,  or  if,  as  a  matter  of  comity  to- 
wards the  State  Court,  this  Court  would  not,  as  it  probably 
would  not,  proceed  with  a  cause  so  as  to  involve  any  such  in- 
terference, it  remains  to  be  inquired  of,  whether  proceeding 
with  this  suit  by  requiring  the  bill  to  be  answered  would  bring 
any  such  consequences.  It  is  quite  clear  that  it  would  not,  un- 
less the  property  is  in  the  custody  of  the  Court  by  its  officers 
or  appointees,  and  not  in  that  of  individuals  or  corporations 
by  other  authority.  The  nature  of  the  possession,  as  shown  by 
the  proceedings  in  the  State  Court,  made  a  part  of  this  record, 
has  lately  been  before  the  highest  Court  of  the  State  for  con- 
sideration, and,  as  this  is  a  question  arising  under  the  laws  of 
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the  State,  the  construction  of  the  State  Courts,  of  the  effect  of 
the  laws  and  proceedings,  noiust  control.  There  is  some  oon- 
troversj  as  to  what  was  and  what  was  not  settled  by  that  de- 
cision. The  Court,  through  Barrett,  J.,  after  an  exhanstiTO 
review  of  the  situation  and  proceedings  up  to  and  incliidiiig 
«  the  compromise  decree,  so  called  and  known,  of  1864,  sajs  of 
that  decree,  (pamphlet^  p.  35 :)  '^  It  was  devised  and  put  in 
form  as  the  outcome  of  the  mind  and  will  of  the  parties— is 
the  mode  of  consummating  into  validity  a  mutual  arraoge- 
mcnt  by  the  parties  as  to  their  respective  rights  and  intereste, 
and  as  to  the  mode  and  means  by  which  the  property  was  to 
be  held  and  used  in  serving  and  satisfying  those  interests. 
That  decree  adopted  what  had  been  created  by  the  Court  as  a 
receivership,  as  known  and  warranted  by  the  law ;  but  the  ad- 
ministration of  it  was  not  left  to  the  judicial  judgment  and  di- 
rection of  the  Court,  under  the  law  authorizing  and  governing 
a  receivership,  known  to  the  law  as  such.  Instead  thereof, 
the  parties  enacted  a  code  ex  contractu  for  the  administration 
of  the  property,  and  provided  ex  contractu  that  there  should 
be  the  formality  as  of  a  decree  supervening  thereupon.  Since 
that  the  administration  has  proceeded  in  pursuance  of  that 
fact  and  of  that  formality — ^practically,  an  administration  bj 
the  agreement  of  leading  real  and  representative  persons  and 
paities."  It  is  argued  that  this  was  said  with  reference  to  a 
different  proceeding  from  this,  and  that,  notwithstanding  those 
might  be  the  views  of  that  Court  with  respect  to  proceedings 
for  a  sale  of  the  property  by  the  Court,  such  as  were  then  \n 
hand,  it  does  not  show  but  that  the  possession  of  the  property 
was  that  of  the  Court.  And  such  seems  to  be  the  opinion  of 
the  learned  Chancellor  of  the  Court  of  Chancery  for  Franklin 
County,  as  stated  in  proceedings  had  before  him  in  respect  to 
the  property,  since  the  decision  in  the  higher  Court  Bat, 
whichever  is  correct,  this  case  is  not  affected,  unless  these  pro- 
ceedings under  it  would  necessarily  interfere  with  the  posses- 
sion of  the  property.  The  property  has  once  been  surrendered 
by  the  mortgagor  in  pursuance  of  tJie  mortgage,  and  it  basnet 
since  been  in  possession  of  the  mortgagor,  nor  of  any  one 
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claiming  under  the  mortgagor,  by  any  title  acquired  subse- 
quently. The  mortgagor  has  still  left  to  it  the  equity  of  re- 
demption of  the  mortgage.  This  bill,  so  far  as  it  is  for  fore- 
closare,  is  brought  to  foreclose  that.  The  prayer  of  the  bill  is, 
that  an  account  be  taken  of  the  sum  due  in  equity,  a  time  of 
payment  thereof  fixed,  ^'and,  in  default  thereof,  that  said 
Vermont  Central  Bailroad  Company,  and  all  persons  claiming 
ander  it,  may  be  barred  and  foreclosed  of  and  from  all  equity 
of  redemption  in  said  mortgaged  premises."  If  there  should 
be  a  decree  upon  the  bill  as  framed,  it  would  run,  that,  in  de- 
fault of  payment  according  to  it,  the  mortgagor  and  all  per- 
sons claiming  under  it  should  be  foreclosed,  and  forever  barred, 
of  all  equity  of  redemption  in  the  premises.  It  was  said,  ip 
the  argaraent,  that,  upon  the  expiration  of  the  time,  this  Court 
would  issue  a  writ  of  possession  to  its  officer,  and,  in  its  exe- 
cution, conflict  of  jurisdiction  and  officers  then  might  ensue. 
It  is  true,  that,  under  the  statutes  of  the  State,  on  a  decree  of 
foreclosure  in  the  State  Courts,  a  writ  of  possession  issues* 
{flen.  StaL  Vtj  255,  §  74.)  But,  the  processes  of  the  State 
Courts  are  not  adopted  in  proceedings  in  equity  in  tlie  United 
States  Courts,  as  they  are  in  proceedings  at  law.  {Bev.  Stat. 
U.  xSl,  9ee^8  913,  914.)  Such  a  decree,  not  redeemed,  would 
merely  cut  off  the  title  of  the  mortgagor,  and  no  process  of  the 
Court  would  be  needed  to  follow  it.  (2  Black.  Comm.y  159 ; 
4  K67k£%  Comm,<i  180.)  But,  if  a  writ  of  possession  should  fol- 
low the  decree,  it  would  run  only  against  the  parties  to  the 
suit  and  those  claiming  under  them,  which  would  mean  those 
60  claiming  by  title  since  the  proceedings,  {Jones  on  Mort,^ 
%  1411.)  In  this  case  there  are  no  such  parties  so  claiming,  as 
appears,  and  there  is  no  possession  of  the  parties  to  the  suit  to 
be  delivered. 

Another  ground  urged  in  support  of  the  demurrer  is,  that 
the  bill  shows  a  second  mortgage  of  the  property,  and  that 
those  mortgagees  are  not  made  parties.  If  this  was  a  bill  to 
go  further  than  to  foreclose,  this  ground  might  be  good.  But, 
88  a  bill  for  that  purpose  merely,  the  subsequent  mortgagees 
cannot  be  concluded  by  proceedings  to  which  they  are  not  par  • 
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ties.  So,  while  they  would  be  proper  parties,*  they  are  not 
necessary  parties,  ( Weed  v.  Beebe^  21  Vty  495 ;  Jone*  on 
Mort.^  §  1658.)  There  are  farther  remedies  provided  for  in 
the  mortgage  instrament,  one  for  possession  under  the  mort- 
gage after  default  for  the  space  of  ten  days,  and  another  for  a 
sale  of  the  property  after  default  for  six  months,  on  deniand 
of  two-thirds  in  amount  of  the  holders  of  the  bonds,  in  writ- 
ing, under  their  hands.  These  remedies  are  merely  cnmnla- 
tive  to,  but  do  not  displace,  the  one  by  strict  foredosnre. 
{Gheever  v.  Bircltard^  Sup.  Ct.  Vt.^  Gen.  T.,  1869,  pamphlet 
opinion  of  Stede^  c/.,  82.)  The  remedy  by  possession  has  been 
had.  There  are  no  allegations  of  any  demand  in  writing,  nor 
of  any  facts  in  the  direction  of  a  sale  under  any  provision  of 
the  mortgage.  So,  the  effect  of  any  such  proceedings  is  not 
now  in  question,  and  sales  under  ordinary  proceedinip  for 
foreclosure  are  not  known  under  the  laws  of  Yei^liont.  (&a^ 
V.  Adams,  24  Vt.^  70 ;  Wing  v.  Cooper,  37  Vt,  169.) 

As  this  case  now  stands,  these  orators,  owning  a  large 
amount  of  bonds  secured  by  this  mortgage,  the  trustees  of 
which  are  so  situated  as  to  be  interested  in  opposition  to  them, 
seek  to  foreclose  the  mortgage,  so  far  as  their  rights  are  con- 
cerned, in  this  Court.    That  they  have  the  right  to  so  proceed 
in  this  Court  would  seem  to  be  well  settled  by  the  dedfiion 
and  opinion  of  another  late  learned  Circuit  Judge,  Woodroff, 
in  the  same  cause  before  mentioned,  {Pond  v.  VermotU  Vair 
ley  R.  R.  Co.,  12  Blatchf.  C.  C.  -B.,  280,)  in  connection  with 
the  opinion  of  Judge  Johnson.     That  a  similar  suit  is  main- 
tainable in  the  Federal  Circuit  Court,  notwithstanding  there  is 
a  suit  pending  in  the  State  Court  in  the  same  District,  jn 
which  the  orator  might  join  or  be  joined,  has  been  held  by 
Chief  Justice   Waite,  in  the  Forvrth  Circuit.      {Parwns  v> 
Greenville  <6  Columbia  R.  R.  Co.,  1  Hughes,  279.)    And, 
that  the  pendency  of  a  suit  in  the  State  Court  is  no  cause  for 
abatement  of  another  suit  for  the  same  cause  of  action  in  the 
Federal  Courts  of  that  District,  seems  to  have  been  held  bj 
Mr.  Justice  Clifford,  in  LoHng  v.  Marsh,  (2  Cliff.,  311.)  The 
doctrine  of  this  latter  case  is  somewhat  criticised  by  Love,  J-f 
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in  Brooks  v.  Mills  County,  (4  DiUon,  524,)  so  far  as  it  is  ap- 
plicable to  suits  in  the  same  District.  In  the  latter  case,  sudi 
a  plea  was  held  not  to  be  good  where  it  did  not  allege  that  the 
parties  were  the  same. 

There  are  some  matters  here  presented  looking  in  the 
direction  of  defences  to  these  bonds,  bat  these  matters  are  not 
now  for  consideration  in  that  respect.  The  question  now  in 
hand  is  not  at  all  whether  the  bonds  are  enforceable  against 
the  defendant  railroad  company,  or  otherwise,  but  it  is,  whether 
the  orators  have  the  right  to  have  their  rights  to  foreclose  the 
equity  of  redemption  of  thei^  bonds  tried  in  this  Court.  So 
far  as  appears,  as  these  objections  are  now  considered,  they 
have  that  rigiit. 

The  second  plea  is  allowed.  The  first  and  third  pleas  and 
the  demurrer  are  overruled. 

Francis  A.  Brooks  and  Edwwrd  J.  Phelps,  for  the  orators. 

Benjamin  F,  Fifield,  Oeorgs  F,  Edmunds  and  Asahel 
Peckj  for  the  defendants. 


The  XlNirED  States  vs.  Stephen  J.  Simmons. 

After  the  conyiction  of  a  defendant,  he  moved  in  arrest  of  judgment,  and  the 
case  went  to  the  Supreme  Court  on  a  certiBcate  of  a  division  of  opinion. 
After  a  decision  by  that  (}onrt,  the  defendant  moved  in  this  Cuurt  for  a  new 
trial :  Sdd,  that  it  waa  too  late  to  make  such  a  motion. 

(Before  Bknxdiot,  J.,  Eastern  District  of  New  York,  May  27th,  1878.) 

Bbvr3)ict,' J.  The  defendant  was  tried  and  convicted  in 
May,  1875.  There  is  no  minute  of  any  motion  for  a  new  trial 
having  been  then  entered.  A  motion  in  arrest  of  judgment 
was  made,  which  was  argued  and  re-argued,  and,  a  difference 
of  opinion  having  arisen,  the  case  went  to  the  Supreme  Court 
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of  the  United  States,  upon  a  certificate  of  division.  The  de- 
cision of  the  appellate  Court  having  been  made  daring  the 
present  month,  the  defendant  now  applies  to  have  a  day  fixed 
for  the  hearing  of  a  motion  for  a  new  trial  The  application 
comes  too  late.  If  any  objection  was  intended  to  be  made  to 
the  verdict,  a  motion  for  a  new  trial  shoald  have  been  promptly 
made.  No  reason  for  the  delay  has  been  suggested,  and,  to 
permit  such  a  motion  to  be  now  made,  after  the  lapse  of  three 
years,  and  where,  as  may  well  be  supposed,  the  witnesses  are 
scattered,  would  be  highly  improper.  Ordinarily,  it  is  too 
late,  after  a  motion  in  arrest  of  judgment  has  been  made,  to 
apply  for  a  new  trial ;  and,  although,  when  a  motion  for  a  new 
trial  and  a  motion  in  arrest  of  judgment  have  been  entered 
simultaneously,  and  the  latter  is  first  argued,  by  direction  of 
the  Court,  the  former  may  be  thereafter  argued,  yet,  in  a  case 
like  this,  when  the  question  of  k  new  trial  is,  for  the  first  time, 
raised  after  the  decision  upon  the  motion  in  arrest,  it  cannot 
be  entertained.    The  motion  is,  therefore,  denied. 

Asa  W.  Teftfieyj  {District  Attorney^  for  the  United  States. 


John  J.  Alleriy  for  the  defendant. 


Charles  Dkeics  and  others 

vs. 
The  Albany  and  Canal  Line. 

A  steam  tug  was  held  liable  for  negligence,  in  towing  a  canal-boat  io  ^ 
manner  that  she  collided  with  another  Teasel  and  was  sank,  althoogH  tbe 
written  contract  of  towage  contained  this  clause:  "  AU  towing  at  the  risk  of 
the  master  and  owners  of  the  boat  or  yessel  towed." 

An  onincurporated  association  of  persons  was  sued  as  "The  Albany  ^ 
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Canal  Line."  It  waired  process,  and  appeared  by  that  name,  and  answered 
without  objecting  that  it  was  ioiproperly  sued:  Held,  that  it  could  not  after- 
wards raise  snch  objection. 

The  circnmstaDces  stated,  under  which,  in  this  case,  the  ralue  of  the  canal-boat 
was  allowed  as  upon  a  total  loss. 

Where  a  lihellant,  in  Admiralty,  in  a  cause  of  collision,  has  a  decree  in  the 
District  Court,  for  a  specified  amount,  with  costs,  and,  on  appeal,  this  Court 
decrees  for  the  Ubellant,  the  proper  decree  in  this  Court  is  not  a  decree  for 
the  amount  awarded  below,  including  the  costs  there,  with  interest  from  the 
date  of  the  decree  below,  nor  is  interest  to  be  added  to  the  amount  reported 
by  the  Commissdoner  below,  from  the  date  of  his  report,  but  the  decree  is  to 
be  for  the  amount  of  the  loss  at.tbe  time  of  the  loss,  with  interest  from  the 
time  of  the  loss,  and  for  the  costs  in  the  District  Court,  without  interest 
on  such  costs. 

(Before  Ware,  Ch.  J.,  Southern  District  of  New  Tork,  June  11th,  1878.) 


This  was  an  appeal  from  a  decree  of  the  District  Coart, 
in  favor  of  the  libellants,  in  a  snit  in  personam^  in  Admiraltj. 
The  respondents,  an  unincorporated  association  of  persons 
under  the  name  of  "  The  Albany  &  Canal  Line,"  were  the 
owners  of  a  line  of  steam  tow  boats,  of  which  the  steam-boat 
Ohio  was  one,  and  engaged  in  the  business  of  towing  boats 
for  hire,  on  the  Hudson  and  East  Eivers,  between  Albany  and 
New  York.  On  Sunday,  June  11th,  1871,  the  canal-boat 
G.  M.  Deems,  with  her  cargo,  consisting  of  iron,  was  taken 
in  tow  by  the  Ohio,  at  Albany,  to  be  towed  to  New  York, 
under  a  contract  of  which  the  following  is  a  copy  : 


*•  Austin's  New  Line. 

Steam 

Tow  Boats, 

Syracuse,  Ohio,  Austin, 

McDonald, 

Leave 

New  York  &  Albany  daily. 

J.  J.  Austin,  Agent, 
108  Pier,  Albany. 

A.  D.  Hoyt,  Agent, 
17  South  St.,  New  York. 


Notice.    Towing  must  in  all 
cases  be  paid  in  advance. 

This    company    does    not 
insure  boats  or  cargoes. 

New  York,  June  11,  1871. 
Charles  M.  Deems, 

Master  and  Owners, 

To  Steam  Boat  Ohio,  Dr. 
For  towing  from   Albany  to 
New  York — 
Special  contract.    All  towing 
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at  the  risk  of  the  master  and  owners  of  the  boat  or  Tessel 
towed —  $20.00. 

Received  payment  for  owners, 

Ableman." 
When  the  Ohio  left  Albany,  her  tow  consisted  of  twenty- 
nine  canal-boats,  arranged  in  six  tiers,  and  all  towed  by  a 
hawser  astern.  The  Deems  was  the  outermost  boat  in  the 
fifth  tier,  and  upon  the  port  side.  The  tow  was  a  heavy  one 
for  the  power  of  the  boat,  and,  by  reason  of  this  fact,  she  was 
more  than  two  days  and  two  nights  in  making  her  trip, 
whereas  it  was  usually  made  in  about  two  nights  and  one  day. 
Twenty-six  of  the  boats  were  taken  to  New  York.  The 
remaining  three  were  left  at  ports  to  which  they  were  destined, 
on  the  way.  The  Ohio  reached  Weehawken,  on  the  New 
Jersey  shore,  opposite  the  upper  part  of  New  York,  between 
eleven  and  twelve  o'clock  on  the  night  of  Tuesday,  June 
13th,  and  remained  there,  at  a  dock,  until  between  three  and 
four  o'clock  in  the  morning  of  the  I4;th.  This  was  to  save 
the  necessity  of  passing  around  the  Battery,  and  into  the 
East  I^iver,  in  the  night.  The  start  was  made  in  the  morn- 
ing, so  as  to  save  the  ebb-tide  going  down  the  Hudson  River, 
and  reach  the  Battery  at  slack  water.  The  steam-boat  A. 
Corning  was  attached  to  the  starboard  side  of  the  Ohio,  as  a 
helper,  when  she  left  Weehawken.  The  Corning  had  gone 
up  from  New  York  that  morning  for  this  purpose.  When 
the  Ohio,  with  her  tow,  reached  a  point  on  the  Hudson  Rirer 
about  opposite  Thirteenth  street.  New  York,  her  pilot  dis- 
covered the  steam-ship  City  of  Brooklyn,  at  anchor  a  little 
east  of  the  middle  of  the  river,  about  opposite  pier  39,  and 
fully  a  mile  below  him.  There  was  plenty  of  room  to  pass 
on  either  side,  and  it  was  broad  day  light,  and  clear.  The 
pilot  at  once  shaped  his  course  to  pass  on  the  east  side,  that 
being  the  course  usually  taken  under  the  circumstances,  as  the 
set  of  the  tide  was  in  that  direction,  and  this  was  known  to 
him.  After  the  pilot  had  proceeded  on  this  course  for  a 
little  time,  the  captain  of  the  Ohio,  thinking  it  better  to  go 
upon  the  other  side,  gave  the  pilot  orders  to  that  effect    This 
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order  was  given  because  the  captain  discovered  three  barges 

lying  to  the  eastward  of  the  City  of  Brooklyn,  and  above  her 

in   the  river,  but  which  did  not  in  fact  interfere  with  the 

passage  of  the  tow  upon  the  course  selected  by  the  pilot. 

Upon  receiving  the  order,  the  pilot  changed  his  course,  so  as 

to   pass  to  the  wesf,  and,  having  gone  sufficiently  far,  as  he 

supposed,  to  get  by  in  safety,  straightened  the  Ohio  on  her 

course   down   the   river.     After   proceeding  some  distance 

further,  the  captain,  discovering  that  the  tide  was  setting  the 

tow  to  the  eastward,  so  as  to  endanger  a  collision  with  the 

City  of  Brooklyn,  gave  orders  to  head  further  to  the  west, 

and  himself  went  into  the  wheel-house  to  assist  the  pilot  in 

putting  the  wheel  over,  directing  the  pilot  of  the  Coming  to 

stop  the  engine  of  that  boat,  so  as  not  to  interfere  with  the 

movements  of  the  Ohio.     Having,  as  he  supposed,  taken  the 

Ohio  far  enough  to  the  westward,  he  again  straightened  her 

down  the  river  upon  her  course,  but  the  set  of  the  tide  was  so 

strong,  and  the  speed  of  the   Ohio,  with  her  heavy  tow,  so 

slow,  that  the  boat  on  the  port  side  of  the  tow  next  in  front 

of  the  Deems  swung  against  the  City  of  Brooklyn,  broke 

loose  from  her  fastenings,  and  was  thrown  around,  without 

further  injury,  upon  the  east  side  of  that  vessel.    The  bow  of 

the  Deems  collided  with  the  stem  of  the  steam-ship  and  the 

Deems  sank  almost  immediately.     The  boat  next  astern  of  the 

Deems  was  broken  loose  from  her  fastenings  and  somewhat 

injured,  but  did  not  sink  until  she  had  been  towed  by  the 

*  Corning  to  the  flats  upon  the  New  Jersey  shore.    The  Ohio 

proceeded  with  the  rest  of  her  tow,  in  safety,  to  her  destination 

in  the  East  River.     A  contract  was  made  with  a  wrecking 

company  for  raising  the  sunken  boat  and  her  cargo.    In  this 

way,  about  two-thirds  of  the  cargo  was  saved,  but  the  hull  of 

the  boat  was  so  much  injured  as  not  to  be  worth  repairing. 

Robert  D.  Benedict^  for  the  libellants. 

Corndiu%  Van  Santvoord^  for  the  respondents. 
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Waite,  Ch,  J.  In  my  opinion,  this  case  is  governed  by 
that  of  The  Syracuse^  (12  WalL^  167,)  in  which,  under  a 
special  contract  precisely  like  the  one  here  presented,  it  was 
held,  that  the  towing  boat  was  liable,  if,  through  the  n^ligenee 
of  those  in  charge  of  her,  the  tow  suffered  a  lose.  It  is  there 
said,  that,  *'  although  the  policy  of  the  law  has  not  imposed 
on  the  towing  boat  the  obligation  resting  on  a  common  carrier, 
it  does  require,  on  the  part  of  the  persons  engaged  in  her 
management,  the  exercise  of  reasonable  care,  caution  and 
maritime  skill,  and,  if  these  are  neglected,  and  disaster  occurs, 
the  towing  boat  must  be  visited  with  the  consequences.  *  ♦  * 
It  frequently  happens,  in  cases  of  collision,  that  the  master  of 
the  vessel  could  not  have  prevented  the  accident  at  the  moment 
it  occurred,  but  this  will  not  excuse  him,  if,  by  timely  meas^ 
ures  of  precaution,  the  danger  could  have  been  avoided." 
Applying  these  principles  to  the  facts  as  found,  it  seems  to 
me  that  the  loss  must  be  charged  to  the  Ohio.  Beyond  all 
doubt,  the  collision  occurred  by  the  want  of  preliminary  caution 
and  foresight,  on  the  part  of  the  captain  and  pilot,  first,  in 
changing  her  course,  after  they  had  started  to  go  upon  the 
east  side  of  the  City  of  Brooklyn  ;  and,  second,  in  not  going  far 
enough  to  the  westward,  after  it  had  been  determined  to  go 
on  that  side,  before  steadying  her  upon  her  course  down  the 
river.  The  set  of  the  tide  and  the  power  of  the  boat  were 
known  at  the  time,  and  there  was  abundance  of  room  to  make 
a  sufficient  offing.  The  facts  in  this  case  are,  certainly,  as 
strong  against  the  Ohio  as  they  were  against  the  Syracuse. 

The  objection  to  the  name  of  the  respondents  comes  too 
late.  They  waived  process,  appeared  by  the  name  in  which 
they  were  sued,  and  liave  answered  without  taking  the  excep- 
tion. 

The  only  difficulty  I  have  had  in  the  case  has  been  in 
respect  to  the  exception  to  the  Commissioner's  report,  for  allow- 
ing the  value  of  the  boat  as  upon  a  total  loss,  but,  on  the  whole, 
I  am  satisfied  that  the  report  is  sustained  by  the  evidence. 
The  boat  was  loaded  with  iron,  and,  in  raising  her,  the  bow 
end,  to  the  extent  of  about  one-third  her  length,  was  broken 
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off.  She  was  towed  in  this  condition  to  the  Pavonia  flats,  and 
the  saved  portion  of  her  cargo  taken  out.  She  lay  there  until 
September  1st,  1871,  when  she  was  sold  at  auction  for  $18,  no 
formal  survey  having  been  made.  There  can  be  no  doubt 
her  owners  supposed  she  was  not  worth  repairing,  and  the 
evidence,  I  think,  is  sufiScient  to  justify  them  in  not  attempt- 
ing to  do  so.  Although  the  sale  took  place  in  New  York, 
while  the  wreck  remained  upon  the  flats,  at  a  distance  from 
the  place  of  sale,  there  is  nothing  to  show  that  she  did  not 
bring  all  she  was  supposed  to  be  worth. 

I  am  satisfied  with  the  disposition  of  the  case  made  below, 
and  a  decree  may  be  prepared  accordingly. 

On  the  settlement  of  the  decree,  the  libellants  asked  that 
the  amount  decreed  to  them  mfght  be  ascertained  by  adding 
interest  to  the  amount  awarded  by  the  decree  of  the  District 
Court,  including  the  costs  there,  from  the  time  of  the  rendi- 
tion of  such  decree,  or,  in  case  that  could  not  be  done,  that  the 
amount  reported  by  the  Commissioner  might  be  taken  as  the 
basis,  and  interest  added  to  that  from  the  time  his  report 
was  filed. 

Waftb,  Oh.  J.  Such  I  think  is  not  the  proper  rule.  The 
decree  in  this  Court  is  not  one  of  affirmance  or  reversal,  but  is 
an  original  decree  in  the  suit.  The  decree  below  was,  in 
eflect,  vacated  by  the  appeal.  There  should,  therefore,  be  no 
rests  in  the  calculation  of  the  amount  due.  The  damages 
should  be  ascertained  at  the  time  of  the  loss  and  interest  added 
from  that  date,  without  rests,  until  the  decree  here. 

No  interest  can  be  allowed  upon  the  costs  in  the  District 
Court  until  the  final  decree  here.  Until  the  case  is  finally 
disposed  of  in  this  Court,  it  is  to  be  considered  as  all  the  time 
pending ;  and,  interest  on  costs  is  not  allowed  during  the 
pendency  of  the  suit. 

The  damages  at  the  time  of  the  loss,  as  shown  by  the 
Commissioner's  report,  may  be  taken  as  the  basis  of  the 
calculation  in  this  case,  and  interest  added  from  the  date  of 
the  loss  until  the  date  of  the  decree. 
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The  Franz  Sigel. 

The  steamboat  W.  had  the  steamboat  S.  off  her  starboard  side  and  the  oovrses 
of  the  two  vessels  crossed.  Tlie  pilot  of  the  W.  saw  that  the  S.  must  enoonD* 
ter  a  cross  tide,  and  that  it  would  a£fect  her  moyements.  He  made  no  aSov- 
ance  for  this  and  did  not  give  the  S.  sufficient  room.  A  ooUisioB  ensued  be- 
tween the  two  Teasels :  Held,  that  the  W.  was  wholly  in  fault 

(Before  Waitb,  Ch.  J.,  Southern  District  of  New  York,  June  11th,  187S.) 

This  was  an  appeal  from  a  decree  of  the  District  Comt,  in 
a  Buit  in  rem^  in  Admiralty,  dismissing  the  libel.  About  noon 
of  Jnly  19th,  1871,  the  steam  propeller  Franz  Sigel,  of  ninety 
tons  burden  and  seventy-five  feet  in  length,  having  on  board 
a  cargo  of  sugar  and  so  loaded  as  to  be  a  little  by  the  head, 
was  on  her  way  up  the  East  Kiver,  at  a  slow  rate  of  speed, 
from  Prentice's  stores,  Brooklyn,  below  Bridge  street,  to  the 
foot  of  Gold  street,  Brooklyn,  above  Bridge  street  The 
weather  was  fair,  the  tide  strong  ebb  and  the  wind  fresh  down 
the  river.  The  course  of  the  Sigel  was  under  the  Brooklyn 
shore,  not  far  from  the  ends  of  the  piers,  so  as  to  avoid  the 
strength  of  the  tide.  She  had  been  long  employed  as  a  steam 
lighter  in  the  harbor  of  New  York  and  was  well  known.  Her 
course  at  the  time  was  the  one  she  usually  took,  when  em- 
ployed as  she  then  was,  with  an  ebb  tide,  and  such  as  those 
engaged  in  similar  business  were  accustomed  to  take  nnder 
like  circumstances.  The  George  Washington,  a  side-wheel 
steamboat  running  on  a  ferry  between  Oliver  street  slip,  New 
York,  and  the  foot  of  Bridge  street,  Brooklyn,  was  at  the 
same  time  on  a  trip  from  New  York  to  Brooklyn.  The  dis- 
tance between  the  two  slips  is  about  one  mile  and  the  Brook- 
lyn slip  is  further  up  the  river  than  that  on  the  New  York 
side.  The  ebb  tide  in  the  East  Eiver  strikes  the  New  Yoric 
shore  above  Gorlears'  Hook  and  then  sets  across  to  a  point  near 
the  foot  of  Gold  street,  Brooklyn.  From  there  it  follows 
down  the  Brooklyn  shore  to  a  tight  dock,  known  as  "Long 
Dock,"  situated  next  above  the  ferry  slip  and  but  a  short  dis- 
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tance  from  it.    This  dock  extends  into  the  river  about  ten  feet 
beyond  the  ferry  slip,  and  abont  seventy  feet  beyond  the 
docks  above,  between  it  and  Gpld  street.     When  the  tide 
reaches  this  dock  it  strikes  off  with  great  force  toward  the 
New  York  shore.     This  movement  of  the  tide  is  regular  and 
well  understood  by  all  engaged  in  business  upon  the  river  in 
that  vicinity.     Skilful  navigators  always  make  their  calcula- 
tions to  counteract  its  influences.    Upon  leaving  her  New 
York  slip,  the  Washington  headed  up  the  river,  under  the  New 
York  shore,  until  she  reached  a  point  some  distance  above  her 
Brooklyn  slip,  when  she  rounded  to  and  commenced  crossing 
the  river,  relying  upon  the  wind  and  tide  to  carry  her  down 
abreast  her  slip  by  the  time  she  was  ready  to  enter  it.     This 
was  proper  navigation  and  the  course  usually  pursued  under 
like  circumstances  of  wind  and  tide.     After  the  Washington 
had  rounded  to  ^nd  while  she  was  still  under  the  New  York 
shore,  her  pilot  discovered  the  Sigel  on  his  starboard  side,  two 
or  three  piers  below  the  Bridge  street  slip.    He  then  gave  two 
blasts  of  his  whistle,  which  were  not  heard  on  the  Sigel  and 
were  not  answered.    The  river  at  that  point  is  about  two  thou- 
sand feet  wide.    The  Sigel  kept  her  course,  and,  when  she  was 
abont  abreast  the  ferry  slip,  the  engine  of  the  Washington  was 
stopped,  she  being,  at  the  time,  near  the  middle  of  the  river 
and  heading  so  as  to  enter  her  slip.    Nothing  more  was  then 
done  to  arrest  her  progress  and  she  went  ahead  under  the  in- 
fluence of  her  former  headway  and  the  force  of  the  wind  and 
tide  upon  her  port  broadside.     After  the  Sigel  had  passed  the 
ferry  slip,  she  struck  the  cross  tide  which  set  out  from  Long 
Dock.    This  took  her  bodily  out  into  the  river  and  teimed  her 
bow  somewhat  off  her  true  course.    The  Washington  was  then 
above  the  Sigel  and  above  her  slip.     On  striking  the  cross 
tide,  the  full  power  of  the  engine  of  the  Sigel  was  put  on, 
and  she  was  forced  through  the  strength  of  the  current  and 
straightened  upon  her  course.     Her  pilot,  then  discovering 
that  there  was  danger  of  a  collision,  rang  his  bell  to  stop  and 
back,  but,  before  stem  way  could  be  got  on  herj^  she  struck  the 
Washington  on  the  starboard  side,  just  forward  of  the  wheeli 
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producing  the  in  jury  complained  of.  As  soon  as  the  pilot  of 
the  Washington  saw  that  the  Sigel  was  being  carried  out  by 
the  tide,  he,  for  the  first  time,  rang  his  bell  to  stop  and  back, 
but,  before  the  headway  of  the  boat  was  stopped,  the  colliaon 
occurred. 

Welcome  £.  Beebe^  for  the  libellants. 

Henry  T.  Wing^  for  the  claimants. 

Waite,  Ch.  J.  Upon  the  facts,  I  am  clearly  of  the  opinion 
that  the  collision  was  caused  solely  by  the  fault  of  the  Wash- 
ington. She  saw  the  Sigel  off  her  starboard  side,  and  the 
courses  of  the  two  vessels  crossed.  It  was  the  duty  of  the 
Sigel,  therefore,  to  hold  her  course,  and  of  the  Washington  to 
keep  out  of  her  way.  The  pilot  of  the  Washington  saw  that 
•the  Sigel  must  encounter  the  cross  tide,  and  that,  with  her 
rspeed  and  load,  it  would  necessarily  affect  her  movements.  It 
was  his  duty,  therefore,  to  make  the  necessary  allowances  for 
this,  and  to  see  that  the  Sigel  had  sufficient  room  to  do  what- 
ever was  required.  That  he  failed  in  this,  is  evident  from  the 
fact,  that,  as  soon  as  the  Sigel  took  the  sheer,  he  rang  his  bell 
to  back,  and  only  between  three  and  four  turns  of  tie  wheel 
Jbad  been  made  before  the  collision  occurred.  In  the  mean- 
time, the  Sigel  had  overcome  the  force  of  the  current  and 
straightened  herself  up  on  her  course.  I  agree  entirely  with 
the  District  Judge  in  the  views  which  he  took  of  the  case> 
(6  Benedict^  550,)  and  a  decree  tnay  be  prepared  dismiflsiDg 
the  libel,  with  costs. 
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Joseph  W.  Dyee  and  others 

■ 

The  National  Steam  NAviaATioN  Company. 

The  owners  of  a  sailing  ship  and  her  cargo  sned  a  British  corporation,  the  own- 
ers of  a  British  stenmer,  in  Admiralty,  for  the  value  of  the  ship  and  cargo, 
lost  by  a  collision  with  the  steamer.    The  steamer  was  damaged  by  the  col* 
lision,  and,  in  mnning  for  a  harbor,  grounded  and  then  went  to  pieces.     A 
quantity  of  anchors,  chains,  rigging  and  cabin  furniture,  of  the  value  of  sev- 
eral thousand  dollars,  was  saved  from  her  and  received  by  the  respondents. 
The  answer  of  the  respondents  set  up  that  the  steamer  was  sunk  and  de- 
stroyed by  the  collision,  and  that  there  was  no  liability  in  personam  against 
the  respondents,  for  the  lo5s  of  the  ship :  Held,  that,  under  the  Act  of  March  8d, 
18A1,  (9  V.  S,  Siat.  at  Large^  685,)  as  the  respondents  had  not  instituted  any 
proceedings  to  have  the  limitation  of  their  liability  adjudged,  and  had  not 
surrendered  or  transferred  what  was  saved  fron^  the  vessel,  they  could  not 
have  the  benefit  of  that  Act. 
Eeld,  also,  that  the  respondents,  by  their  delay,  and  by  allowing  a  final  decree 
to  go  against  them  in  the  District  Court,  hod  waived  their  right  to  institute 
such  proceedings. 
«  Eddj  also,  that  no  limitation  of  liability  could  be  claimed  by  the  respondents 
under  the  general  maritime  law,  because  they  had  not  surrendered  their  in- 
terest in  the  steamer. 
Whether  the  Act  of  18M  applies  to  the  owners  of  a  foreign  vessel,  quere,    • 
The  jurisdiction  of  the  District  Court  to  enforce  the  personal  liability  of  the 
respondents,  as  a  foreign  corporation,  was  properly  exercised,  by  issuing  an 
attachment  against  its  property. 
The  proper  rate  of  interest  to  be  allowed  on  the  value  of  the  property  lost  by 

the  collision  was  6  per  cent,,  and  not  7  per  cent. 
The  cargo  lost  was  guano  belonging  to  the  Republic  of  Peru.  Under  the  facts 
in  this  case,  the  proper  rule  of  damages  for  the  loss  of  the  cargo  was  held  to 
be,  neither  the  market  price  of  the  guano  at  its  port  of  destination,  less  the 
costs  and  charges  which  would  have  been  incurred  from  the  time  of  the  loss 
until  it  could  have  been  placed  in  such  port  ready  for  sale,  nor  the  cost  of  the 
cargo  at  the  place  of  shipment,  with  the  expenses  and  charges  actuany  in- 
curred, and  interest  thereon,  but  the  value  of  the  guano  In  Peru,  as  an  article 
to  be  dealt  with  there  by  a  merchant  seeking  to  export  it  and  realize  only  a 
fair  mercantile  profit  on  it,  such  value  to  be  ascertained  by  deducting  from 
its  vajue  at  its  port  of  destination,  shipping  expenses,  freight,  duties,  marine 
insurance,  port  charges  and  commission  for  selling,  and  then  deducting  fronx 
the  net  proceeds  10  to  12  per  cent,  as  a  fair  average  mercantile  profiK 

(Before  Blatchfosd,  J.,  Eastern  District  of  New  York,  June  12th,  1878.) 
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Blatchfobd,  J.  The  evidence  is  entirely  satisfactoiy  that 
the  steamer  was  wholly  in  f aalt  for  this  collision,  and  that  the 
ship  was  free  from  fault.  The  wind  was  from  northwest  to 
north-northwest.  The  ship  was  closehauled  on  the  wind,  and 
heading  a  little  south  of  west.  The  steamer  was  heading  in 
such  manner  that  her  course  crossed  the  course  of  the  ship  at 
an  angle  of  about  two  points.  The  ship  showed  her  green 
light  to  the  steamer,  and  the  steamer  saw  that  light,  and  no 
other  light,  on  ,the  ship,  and  saw  that  light  a  little  over  the 
port  bow  of  the  steamer.  The  steamer  showed  her  masthead 
light  and  her  red  light  to  the  ship,  and  the  ship  saw  tboee 
lights,  and  no  other  lights,  on  the  steamer,  and  saw  tbose 
lights  a  little  over  the  starboard  bow  of  the  ship.  The 
steamer  saw  the  ship's  light  at  a  sufficient  distance  off  to  bare 
avoided  her,  and  yet  the  steamer  ported  and  per^istentlj 
ported,  although  the  ship's  light  continued  to  draw  towardB 
the  bow  of  the  steamer  and  was  not  shaken  off,  as  the  result 
of  the  steamer's  porting;  and,  in  spite  of  the  danger  which 
this  condition  of  things  indicated,  the  steamer  did  not  slow,  or 
stop  and  reverse,  until  just  before  the  collision.  Her  speed 
was  so  great,  when  she  struck  the  ship,  that  she  cut  off  entirely 
the  forward  part  of  the  ship  and  passed  some  distance  beyond 
hei;.  The  ship  did  not  change  her  course  before  a  collisioii 
was  inevitable,  and  it  is  doubtful  whether  she  changed  it  e?en 
then.  She  made  no  change  which  contributed  to  the  collision 
or  embarrassed  the  steamer's  freedom  of  action.  The  answer 
charges,  as  faults  on  the  part  of  the  ship,  that  she  had  no  look- 
out, and  was  not  properly  manned  and  navigated,  and  changed 
her  course.  No  one  of  these  points  is  established  by  the 
respondents. 

The  foregoing  conclusions  were  those  arrived  at  by  the 
District  Court.  (3  Benedict^  173.)  But  there  is  one  question 
which  has  been  presented  to  this  Court,  that  was  not  discnssed 
or  considered  in  the  Court  below.  The  answer  of  the  respond- 
ents alleges  as  follows :  '^  Bespondents,  further  answering,  say, 
fihat  said  steamer  Scotland  was  by  said  collision  sunk  and  de- 
stroyed, and  that  there  is  no  liability  in  personam  against 
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these  respondents  for  said  loss  of  the  Kate  Dyer."  Under 
this  allegation  the  respondents  insist,  that  their  liability,  as 
owners  of  the  steamer,  did  not  extend  beyond  the  value  of 
their  interest  in  the  steamer  and  in  her  freight  pending  at  the 
time  of  the  collision  ;  that,  as  the  steamer  was  lost  by  the  col- 
lision, and  no  freight  money  or  passage  money  was  earned  by 
her,  the  respondents  are  thereby  discharged  from  liability; 
and  that  the  District  Court  had  no  right  to  exercise  jurisdic- 
tion by  issuing  a  writ  of  foreign  attachment  against  the  re- 
spondents, and  no  right  to  seize  any  property  belonging  to  the 
respondents,  under  such  writ.  The  answer  does  not  state 
whether  the  alleged  non-existence  of  liability  is  claimed  under 
the  Act  of  Congress  of  March  3d,  1851,  (9  U.  S.  Stat,  at 
Largej  635,)  or  nnder  the  general  maritime  law. 

The  question  may  first  be  considered  on  the  view  that  the 
Act  of  1851  applies  to  this  case.    Under  the  third  section 
of  that  Act,  the  liability  of  the  respondents,  as  owners  of  the 
steamer,  Tor  the  damages  sustained  by  the  libellants  by  this 
collision,  cannot  exceed  the  amount  or  value  of  the  interest  of 
the  respondents  in  the  steamer  and  her  freight  pending  at  the 
time  of  the  collision.    Section  4  of  that  Act  provided  that  the 
respondents  might  take  the  appropriate  proceedings  in  any 
Court,  for  the  purpose  of  apportioning  the  sum  for  which,  as 
owners  of  the  steamer,  they  might  be  liable,  amongst  the  par- 
ties entitled  thereto.    The  claims  sued  for  and  represented  by 
the  libellants  in  this  case  are  the  claims  for  the  loss  of  the  ship 
'  and  of  her  freight  and  cargo,  and  of  the  personal  effects  of 
her  master  and  crew,  and  of  property  owned  by  a  passenger  on 
the  ship.    They  comprise  all  the  claims  which  could  exist  for 
any  loss  or  damage  growing  out  of  such  collision,  so  far  as 
appears.     This  being  so,  and  those  claims  being  all  before  the 
District  Court  in  this  suit,  it  was  easy  for  the  respondents  to 
institute  appropriate  proceedings  in  that  Court  to  have  the 
limitation  of  their  liability  adjudged,  and  to  have  the  sum  for 
which  they  were  liable  apportioned  among  the  parties  making 
Buch  claims.    Ho  such  proceedings  were  instituted,  although 
the  rules  of  proceeding  were  made  by  the  Supreme  Court  in 
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May,  1872,  and  some  of  the  testimonj  as  to  damages  was  pat 
in  after  that  time,  and  the  Commiseioner's  report  was  made 
after  that  time,  and  the  qnestion  of  damages  was  heard  by  the 
District  Court  after  that  time,  and  the  final  decree  of  that 
Court  was  not  made  until  July  17th,  1874.  Moreover,  the 
4th  section  of  the  Act  provided,  that  it  should  be  a  sufficient 
compliance  with  its  requirements,  on  the  part  of  the  respond- 
ents, if  they  should  transfer  their  interest  in  the  vessd  and 
freight,  for  the  benefit  of  the  persons  making  claims,  to  a 
trustee  to  be  appointed  by  any  Court  of  competent  jurifidio- 
tion,  to  act  as  such  trustee,  for  the  persons  who  might  prore 
to  be  legally  entitled  thereto,  and  that,  from  and  after  sscfa 
transfer,  all  claims  and  proceedings  against  the  respondents 
should  cease.  The  District  Court  was  a  Court  of  competent 
jurisdiction  to  appoint  a  trustee  in  this  case,  but  no  such  pro- 
ceeding was  had. 

But.  it  is  insisted  by  the  respondents,  that  there  was  notii- 
ing  in  the  shape  of  vessel  or  freight,  or  interest  therein,  or 
value  of  interest  therein,  which  existed  after  the  libel  herein 
was  filed,  on  the  17th  of  December,  1866,  to  which  the  Act  of 
J  851  could  apply.  In  Norwich  Company  y.  Wrighij  (13 
Wallace,  104,)  it  was  held  by  the  Supreme  Court,  that,  by  the 
maritime  law,  the  liability  of  the  owner  of  the  vessel  doing 
damage  by  collision  was  limited  to  his  interest  in  the  Tessel 
and  freight,  and  he  was  discharged  by  giving  up  that  interest 
or  by  the  loss  of  the  vepsel  on  the  voyage ;  that,  by  the  En- 
glish law,  as  constituted  by  statute,  such  liability  was  limited 
to  the  amount  and  value  of  the  vessel  and  freight  at  the  time 
of  the  injury ;  and  that  the  Act  of  1851  intended,  so  far  as  col* 
lisions  are  concerned,  to  adopt  the  rule  of  the  maritime  law. 
Therefore,  under  the  Act  of  1851,  it  is  sufScient  to  surrender 
the  vessel  and  any  freight  that  may  have  accrued,  without 
paying  into  Court  anything  further,  and  it  is  not  neceseaiy  to 
pay  or  give  security  for  the  value  of  the  vessel  st  the  time  of 
the  collision,  and  of  the  freight  for  the  voyage.  But,  to  enjoj 
the  benefits  of  the  Act  of  1851,  so  long  as  there  is  anything 
left  of  the  vessel  to  be  surrendered  or  transferred,  or  in  or  of 
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whicb  to  have  an  interest  capable  of  being  surrendered  or 
transferred,  what  is  so  lef t,  or  the  interest  in  it,  or  the  yalae 
of  it  or  of  sach  interest,  mnst  be  surrendered  or  transferred. 
In  the  present  case,  it  is  shown  that  there  was  a  large  amount 
of  anchors,  chains,  rigging  and  cabin  f upitare  saved  from  the 
steamer  and  delivered  to  the  agent  of  the  respondents,  and 
that  what  was  so  saved  was  of  the  value  of  several  thousand 
dollars.    That  was  a  part  of  the  vessel,  and  should  have  been 
surrendered  or  transferred,  if  the  Act  of  1851  was  to  be  availed 
of.    Kor  is  there  yet  time  for  the  respondents  to  institute  pro- 
ceedings under  the  Act  of  1851.     No  sufficient  excuse  is 
shown,  as  in  Norwich  Co.  v.  Wrighty  for  not  having  taken 
such  proceedings.    There  was  more  than  two  years  time  after 
the  rules  of  practice  were  prescribed  in  May,  1872,  and  before 
the  iinal  decree  of  the  District  Court  was  made,  during  which 
the  proceedings  might  have  been  taken  in  that  Court.     The 
respondents,  especially  in  view  of  the  allegation  in  their  an- 
swer as  to  their  non-liability  because  of  the  alleged  destruction 
of  the  steamer,  must,  after  allowing  a  final  decree  to  go  against 
them  in  the  District  Court,  without  instituting  any  proceed- 
ings under  the  Act  of  1851,  be  held  to  have  waived  all  right 
to  institute  such  proceedings  now.     I  have  not  found  it  neces- 
sary to  determine  the  question,  whether  the  Act  of  1851  ap- 
plies to  the  owners  of  a  foreign  vessel  who  seek  the  benefit  of 
that  Act. 

Undoubtedly,  under  the  general  maritime  law,  the  liability 
of  the  owner  of  the  vessel  doing  damage  by  collision,  for  the 
wrongful  act  or  negh'gence  of  the  master  or  crew  of  the 
vessel,  if  such  owner  was  personally  free  from  blame,  was 
limited  to  his  interest  in  the  vessel  and  its  freight,  and  ceased 
by  his  abandoning  and  surrendering  those  to  the  parties 
sustaining  loss.  But,  he  could  not  discharge  himself  without 
abandoning  vessel  and  freight ;  nor,  if  vessel  and  freight  were 
lost,  could  he  discbarge  himself  without  surrendering  all 
claims  in  respect  of  vessel  and  freight,  such  as  insurance,  &c. 
If,  in  consequence  of  the  loss  of  the  vessel  on  the  voyage,  no 
interest  in  vessel  or  freight  remained,  the  ship  owner  was 
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discharged,  but,  if  any  interest  in  vessel  or  freight  remained, 
be  could  not  be  discharged  withoat  surrendering  soch  interest. 
Therefore,  if  non-liability  be  claimed  in  this  case  under  the 
general  maritime  law,  the  respondents  have  not  put  themselves 
in  a  position  to  claim  it,  because  they  have  not  surrendered  or 
offered  to  surrender  what  remained  of  the  vessel.  On  the 
contrary,  the  respondents  retained  what  was  saved  from  the 
steamer,  and  permitted  the  decree  below  to  pass  against  them 
without  surrendering  it.  If  the  answer  be  considered  as 
averring  that  the  steamer  was  in  such  wise  and  to  such  extent 
sunk  and  destroyed  by  the  collision,  that,  under  the  role  of 
the  maritime  law,  the  respondents  were  discharged  from 
liability,  then  the  answer  is  not  supported  by  the  evidence, 
for  there  was  something  left  of  the  vessel,  and  what  was  left 
was  capable  of  being  surrendered. 

As  the  personal  liability  of  the  respondents  was  not  dis- 
charged, a  cause  of  action  in  the  Admiralty  existed  against 
them,  and  the  jurisdiction  of  this  Court  to  administer  the 
relief  asked  by  the  libel  was  properly  enforced  by  the  process 
of  attachment  issued. 

The  owners  of  the  ship  have  appealed  because  the  decree 
below  awards  them  less  than  the  value  of  the  ship,  and  be- 
cause it  awards  them  interest  at  tbe  rate  of  6  per  cent.^  instead 
of  ^  per  cent, J  upon  the  amount  of  their  damage  for  the  loss 
of  the  ship  and .  for  her  freight,  and  for  the  personal  effects 
of  the  master  and  crew  of  the  ship.  I  examined  the  question 
of  the  rate  of  interest  in  the  case  of  The  Aleppo^  (7  Benedid^ 
120),  and,  for  the  reasons  there  stated,  and  in  the  eases  there 
cited,  the  rate  of  interest  allowed  was  correct.  The  point  that 
the  value  of  the  ship  was  fixed  too  low,  is  not  insisted  on,  on 
such  appeal.  The  proper  rate  of  interest  on  the  value  of  the 
cargo  is  6  per  cent,  and  the  appeal  of  the  Bepublic  of  Peru, 
on  that  point,  is  not  sustained. 

The  final  decree  of  the  District  Court,  besides  awarding 
specified  sums  for  the  loss  of  the  ship  and  of  the  freight  on 
the  cargo,  and  of  the  personal  effects  of  the  officers  and  crew 
of  the  ship,  and  of  the  property  of  the  passenger,  awarded  to 
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the  Itepublic  of  Pera,  as  owners  of  the  cargo  of  guano  which 
the  ship  was  carrying,  and  which  was  totally  lost  by  the  colli- 
sion,  the  sum  of  $64,731  27,  in  gold  coin  of  the  United  States, 
with  interest  thereon,  in  like  gold  coin,  at  6  per  cent.    This 
amount  was  arrived  at,  in  the  District  Court,  (7  Benedict,  395,) 
by  taking  the  market  price  of  the  goano  at  the  port  of  Kew 
York,  and  deducting  therefrom  the  costs  and  charges  which 
would  have  been  incurred  from  the  time  of  the  loss,  until  it 
could  have  been  placed  in  New  York  ready  for  sale.    It  is  con- 
tended by  the  respondents,  that  this  rule  of  damages  was  erro- 
neous, and  that  the  proper  rule  in  this  case  is  the  cost  of  the 
cargo  at  the  place  of  shipment,  with  the  expenses  and  charges 
actually  incurred,  and  interest  thereon.    I  had  occasion,  in  the 
case  of  The  Aleppo,  {before  cited,)  to  examine  this  general 
subject,  and  to  consider  the  decisions  in  regard  to  it.    In  that 
case,  a  cargo  of  wool  was  lost  by  a  collision  on  the  high  seas, 
a  few  miles  from  the  harbor  of  Boston,  and  it  was  urged, 
that  the  proper  measure  of  damages  was  the  market  value  of 
the  wool  in  Boston,  on  the  day  of  its  loss,  less  duties,  freight, 
charges  for  landing  and  cost  of  insurance  from  the  place  of 
loss  to  Boston  ;  and  that  the  result  arrived  at  by  such  method 
of  computation  would  be  the  value  of  the  cargo  at  the  time 
and  place  of  its  destruction.    But,  the  result  of  the  principles 
laid  down  in  the  cases  cited  and  considered,  was  held  to  be, 
that  the  proper  rule  of  damages  was  the  value  of  the  cargo 
at  the  port  of  shipment,  including  the  expense  of  lading  it  on 
board  and   transporting  it  to  the  place  of  collision,   with 
interest  at  6  per  cent,  from  the  time  of  collision ;  that  all 
beyond  that  was  expected  earnings  or  profits ;  and  that  the 
loss  of  them  was  not  a  proper  measure  of  damages.     The 
cases  in  the  Federal  Courts  to  which  I  refer,  are  those  of 
Murray  v.  T%e  Charming  Betsey^  (2  Cranch,  64 ;)  The  Lively, 
(I  Gallison,  315 -;)  The  Anna  Maria,  {2  Wheaton,  S27 ;)  The 
Amiahle  Nancy,  (3    Wheaton,  546;)   Smith  v.  Condry,  (1 
Httward,  28 ;)    WiUiaineon   v.   Barrett,  (13  Howard,  101 ;) 
The  Ocean   Queen,   (5   Blatchf.   C.   C.  R.,  493 ;)  and  The 
Vaughan  and   The   Telegraph,   (2   Benedict,  47  and    14 
TTaZioc^,  258,  267.) 
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It  is  urged,  that  the  owner  of  the  cargo  must  be  mdemni- 
fied  to  the  extent  of  the  loss  sustained  ;  that  complete  indem- 
nity for  such  loss  cannot  be  given,  in  this  case,  by  taking  as  the 
rule  the  market  value  of  the  guano  at  the  place  of  shipment; 
that  there  never  was  a  market  price,  as  the  evidence  shows, 
for  the  guano,  at  the  Chincha  Islands,  where  it  was  shipped,  it 
having  there  neither  market  value  nor  ascertainable  cost ;  that, 
nevertheless,  it  was  an  article  of  value,  and  could,  at  the  time 
and  place  of  its  loss,  have  been  easily  exchanged  for  gold  at  a 
large  price ;  and  that,  on  any  other  rule,  the  recovery  for  the 
cargo  would  be  only  $1,424  25,  being  the  cost  of  preparing  it 
for  shipment  and  the  charges  incident  to  shipment.  Indem- 
nity for  loss,  in  the  sense  of  the  law  of  damages,  is  indemnity 
■  to  a  party  for  his  having  lost  what  he  once  had.  In  common 
speech,  a  party  may  lose  a  market,  or  may  lose  an  expected 
profit.  But  that  is  not  correct  language  to  use  in  considering 
the  law  of  damages.  The  value  of  this  cargo  of  guano,  at  the 
time  and  place  of  loss,  did  not  embrace  any  part  of  the  prafita 
which  would  have  been  realized  on  the  cargo  if  it  had  safely 
reached  New  York.  It  is  impossible  to  take  the  market  price 
at  Kew  York  as  the  standard,  without  taking  in  the  probable 
or  prospective  profits.  To  say  that  this  cargo  could  have  been 
sold  to  arrive,  or  could  have  been  easily  exchanged  for  gold, at 
a  large  price,  at  the  time  and  place  of  its  loss,  does  not  meet 
the  difficulty.  Selling  the  cargo  to  arrive,  is  only  selling  it  to 
be  paid  for  if  and  when  it  arrives,  and  leaves  it  subject  to  the 
contingencies  of  the  voyage ;  and,  if  it  never  arrives,  the  price, 
which  is  a  New  York  price,  and  includes  profits,  is  not  paid. 
The  transaction  of  delivering  the  cargo  at  the  time  and  place 
of  loss,  on  a  sale  then  and  there  just  before  the  loss,  and  re- 
ceiving pay  for  it  on  the  spot,  based  on  a  New  York  price  for 
it,  as  if  it  were  at  New  York,  and  deducting  only  the  expense 
of  carrying  it  to,  and  landing  it  at,  New  York,  is  not  a  real  or 
probable  transaction.  It  would  be  a  transaction  in  which  the 
seller  would  receive  all  the  profit,  and  take  none  of  the  risk,  of 
the  voyage,  and  one  which  might  as  well  be  supposed  to  take 
place  at  the  Chincha  Islands,  in  respect  to  the  cargo  on  board 
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of  the  vessel,  as  at  any  point  of  the  vojage  short  of  the  port 
of  destination.  The  fact  that  the  cargo  was  lost  within  bnt  a 
short  distance  of  New  York,  compared  with  the  length  of  the 
entire  voyage,  makes  no  diflference  in  principle,  because,  the 
fact  of  its  loss  at  the  place  where  it  was  lost,^  by  collision, 
shows  that  there  was  greater  danger  of  its  loss  by  collision  at 
that  place  than  at  any  previoas  point  in  the  voyage.  If  the 
Scotland  had  not  run  into  the  ship,  she  might  have  been  run 
into  by  some  other  ship,  nearer  to  New  York,  or  the  cargo 
might  have  been  lost  in  some  other  way,  nearer  to  New  York. 
If  the  collision  had  occurred  one  mile  farther  from  New 
York,  and  the  cargo  had  thereby  been  lost,  the  rule  contended 
for  by  its  owners  might  have  been  urged  with  equal  weight ; 
and  so,  in  respect  to  any  collision  farther  and  farther  from 
New  York,  embracing  even  a  collision  close  to  the  port  of 
shipment.  The  contingency  of  a  safe  arrival  of  the  cargo  at 
New  York,  so  as  to  enable  its  owners  to  realize  their  probable 
or  prospective  profits,  was,  during  the  whole  voyage,  a  matter 
of  conjecture,  and  the  result  shows  that  there  was  not  any  less 
peril  so  near  to  New  York  than  during  the  prior  part  of  the 
voyage.  To  allow  such  profits  in  this  case  would  make  it 
necessary  to  allow  them  if  the  cargo  had  been  lost  by  a  col- 
lision close  to  the  Chincha  Islands,  and  would  establish  a  rule 
which  the  Supreme  Court  rejected,  in  Smith  v.  Condry. 

In  opposition  to  this  View,  two  cases  are  relied  on.  In 
Bourne  v.  A^Jdey^  (1  Zowdl^  27,)  the  question  was  as  to  the 
value  of  a  whale  converted  in  the  Okhotsk  Sea.  The  Court 
held,  that  market  price  was  the  rule,  in  the  case  of  articles 
which  had  a  market  price ;  that  the  wrong-doer  could  not  es- 
cape paying  damages  by  showing  the  absence  of  a  market  for 
the  article;  that  there  was  no  market  price  for  whales  any 
where,  and  no  market  for  oil  and  bone  in  the  Okhotsk  Sea ; 
that,  nevertheless,  the  fair  value  of  the  whale  must  be  paid  for ; 
that  that  could  not  be  arrived  at  by  conjectural  testimony  of 
experts  as  to  what  they  would  be  willing  to  give  for  whales  in 
the  Okhotsk  Sea ;  that  the  Court  was  obliged  to  discover,  as 
well  as  it  might,  the  value  of  the  whale  to  a  person  who  hap- 
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pened  to  want  it  at  the  time  and  place  in  question ;  that  that 
value  must  be  the  price  of  the  oil  and  bone  in  some  market, 
less  the  expense  of  making  the  oil  and  bone  out  of  the  whale 
and  getting  it  to  market ;  and  that,  as  the  market  of  New 
Bedford  was  the  controlling  market  of  the  country,  as  well  as 
the  home  port  of  both  vessels,  the  proper  standard  was  the 
value  at  New  Bedford  of  the  oil  and  bone  made,  or  which 
might  have  been  made,  from  the  whale,  less  the  average  neces- 
sary expenses  of  converting  the  whale  into  oil  and  bone,  and 
freight,  insurance  and  other  usual  charges,  with  interest  on  the 
sum  thus  arrived  at.  In  Swifi  v.  JSrowneU,  (1  SolmeSj  467,) 
the  question  was  as  to  the  vsdue  of  a  cargo  of  oil  and  bone  lost 
in  the  Arctic  Ocean,  by  a  collision  between  two  whaling  ves- 
sels. The  Court  adopted  the  rule  laid  down  in  Bourne  v.  Ash- 
let/y  and  took  the  price  of  the  oil  and  bone  at  New  Bedford  at 
the  time  when  it  would  probably  have  arrived  there,  and  not 
the  New  Bedford  price  at  the  time  of  the  collision.  Both  of 
those  cases  proceed  upon  the  principle,  that,  if  there  is  an  as- 
certainable market  value  for  the  cargo  at  the  time  and  place  of 
the  loss,  that  ascertainable  market  value  is  to  govern  ;  and  that, 
if  there  is  no  such  ascertainable  market  value,  and  yet  the 
cargo  is  of  value  to  its  owner,  the  wrong-doer  cannot  escape  by 
showing  that  there  is  no  such  ascertainable  market  value.  Bat, 
to  show  that  there  is  no  such  ascertainable  market  value,  it  is 
not  sufficient  to  show  that  the  place  of  loss  was  on  the  high 
seas,  where  traffic  does  not  take  place,  and  buyer  and  seller  do 
not  meet  in  market.  That  is  the  case  in  every  ease  of  loss  by 
coUision  on  the  high  seas ;  yet,  in  such  cases,  if  the  cargo  came 
from  a  port  of  shipment  where  traffic  in  it  did  or  could  take 
placjB,  the  value  there,  and  not  the  value  at  the  port  of  desti- 
nation, is  the  rule  laid  down.  The  cases  of  the  whale  and  the 
cargo  of  oil  and  bone,  were  exceptional  cases.  The  articles  in 
question  in  those  cases  were  not  shipped  at  any  port  of  ship- 
ment where  traffic  in  them  did  or  could  take  place,  and  no 
value  at  the  time  and  place  of  loss,  predicated  upon  any  value 
at  any  port  of  shipment,  could  be  affixed  to  them.  Whales 
and  their  products  commence  their  existence  as  property  on 
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the  Ligh  seas,  and  their  value,  if  to  he  dealt  with  as  a  value 'of 
the  property  in  some  market,  could,  in  those  cases,  he  dealt 
with  only  as  a  value  in  the  port  of  New  Bedford.  The  prop- 
erty had  never  heen  in  a  port,  or  at  a  place,  where  any  definite 
or  ascertainable  value  had  been,  or  could  be,  given  to  it,  as  a 
market  value.    Not  so  with  this  cargo  of  guano. 

This  guano,  with  all  the  guano  at  the  Chincha  Islands,  was 
the  property  of  the  Peruvian  Government,  which  exported  it 
to  foreign  countries  on  its  own  account,  and  prohibited  its  ex- 
portation by  any  other  parties.  It  was  not  bought  and  sold  in 
Peru  as  a  general  article  of  commerce.  Any  citizen  of  Peru 
was  at  liberty  to  take  it  from  the  Chincha  Islands  for  use  in 
Peru,  without  paying  anything  for  it,  but  he  could  not  export 
it  from  Peru.  Guano,  so  taken,  was  sold  in  Peru,  subject  to 
such  restriction  as  to  its  use  in  Peru,  at  $12  a  ton,  gold.  But 
such  guano  did  not  form  more  than  one-twentieth  part  of  the 
guano  taken  from  the  Islands.  The  guano  in  the  Kate  Dyer 
belonged  to  the  Peruvian  Government,  and  cost  it  nothing  but 
the  labor  of  digging  it  out  and  loading  it  on  the  ship,  and  was 
being  exported  by  it  to  be  sold  on  its  own  account  and  for  its 
own  profit.  One  sale  by  the  Peruvian  Government,  of  25,000 
tons  of  guano,  for  $80  gold,  per  ton,  net,  in  1864,  to  be  ex- 
ported, is  shown.  The  price  of  guano  at  New  York,  at  the 
time  the  Kate  Dyer  would  probably  have  arrived  there,  was, 
probably,  $60  a  ton,  gold.  The  owners  of  this  guano  ought  to 
receive,  as  compensation,  a  fair  indemnity  for  its  actual  loss  of 
guano,  but  not  for  its  failure  to  realize  probable  profits.  The 
value  of  this  guano  at  the  time  and  place  of  loss,  based  on  its 
value  in  Peru,  can,  I  think,  be  ascertained  from  the  evidence, 
in  such  manner  as  to  give  to  its  owner  such  fair  indemnity^ 
and  yet  not  limit  it  to  the  recovery  of  only  $1,424  25,  as  the 
expense  of  shipment,  with  no  value  in  the  guano  itself.  This 
can  be  done  without  conflicting  with  the  general  rule.  Because 
the  Peruvian  Government  paid  nothing  for  the  guano,  it  does 
not  follow  that  no  value,  as  substantially  a  market  value  of  it 
in  Peru,  can  be  ascertained.  Nor,  on  the  other  hand,  does  the 
$12  a  ton,  gold,  or  the  $30  a  ton,  gold,  on  the  exceptional 
sales  referred  to,  furnish  a  fair  standard  of  market  value. 
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Mr.  Hobson,  a  merchant,  residing  in  the  city  of  New 
York,  who  has  been  for  30  years  in  the  badness  of  importing 
goods  from  the  west  coast  of  South  America^  and  other  South 
American  ports,  testifies  as  follows :  ^^  Q.  Suppose  an  article 
of  merchandise  is  produced  or  obtained  in  Peru,  the  same  not 
being  there  sold  as  an  article  of  commerce  for  exportation,  and 
for  which  there  is  a  market  in  the  United  States,  what  would 
you,  as  a  merchant,  consider  its  value  in  Peru,  in  reference  to 
the  net  proceeds  of  its  sale  in  the  United  States,  if  it  could  be 
bought  in  Peru  for  exportation  f  A.  With  reference  to  net 
proceeds,  and  looking  to  a  fair  average  profit,  I  should  think  it 
would  be  worth  from  10  to  12  per  cent,  oflt  from  the  net  pro- 
ceeds. To  get  at  the  net  proceeds,  I  would  take  out  shipping 
expenses,  freight,  duties,  (if  any,)  marine  insurance,  and  all 
port  charges  here ;  also,  commission  for  selling.  If  it  conld  be 
bought  at  such  rates  in  Peru,  for  exportation,  that  would  cre- 
ate a  demand  for  it  there,  for  exportation."  By  this  "  fair  a7e^ 
age  profit "  the  witness  states  that  he  means  the  usual  mercan- 
tile result,  after  paying  for  the  article  in  a  foreign  country, 
and  all  charges  on  it.  There  is  no  testimony  in  contradiction 
of  this,  or  naming  any  other  percentage  as  a  deduction  for  a 
"  Jair  average  profit."  The  Government  of  Peru,  in  respect 
to  its  guano,  was  a  merchant,  exporting  it  and  selling  it  in  the 
market  of  New  York,  and  making  a  mercantile  profit  on  it 
To  be  sure,  the  Government  made  a  larger  profit  on  it  than 
the  mere  mercantile  profit,  and  which  larger  profit  included 
the  mercantile  profit ;  but  the  value  in  Peru  which  is  to  be 
ascertained,  is  the  value  of  the  guano  as  an  article  to  be  dealt 
with  there  by  a  merchant  seeking  to  export  it  and  realize  only 
a  fair  mercantile  profit  on  it.  That  value  is  the  proper  value 
in  this  case,  and  can  be  readily  ascertained  in  the  method 
testified  to  by  Mr.  Hobson.  The  rate  of  profit  is  a  matter  of 
expert  knowledge,  as  to  which  Mr.  Hobson,  as  an  expert,  can 
speak.  No  expert  contradicts  him,  or  gives  any  other  rate 
than  that  which  he  gives.  Under  the  customs  laws,  where  a^ 
tual  market  value  in  the  foreign  port  is  required  to  be  stated 
m  invoices,  it  has  been  held,  that,  in  the  absence  of  sales,  or  of- 
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f ers  to  sell,  in  the  foreign  port,  the  cost  of  manufactured  goods, 
with  a  manufacturer's  profit  added,  may  be  resorted  to  as  a 
means  of  ascertaining  the  market  value  of  such  goods  in  the 
foreign  port.  {Six  Cases  of  Silk  HibbonSy  3  Benedict^  636.) 
In  every  case  where  market  value  abroad  is  sought  to  be  as- 
certained, and  there  is  no  standard  by  sales  abroad,  that 
method  of  ascertaining  such  market  value,  or  its  equivalent, 
must  be  resorted  to,  which,  under  all  the  circumstances  of  the 
particular  case,  furnishes  the  nearest  approach  to  such  value 
abroad,  as  that  a  fair  mercantile  profit,  and  no  more  and  no 
less,  will  be  allowed  to  the  merchant,  in  view  of  the  net  pro- 
ceeds at  the  place  of  importation.  That  was  the  view  in  the 
cafie  of  the  silk  ribbons,  and  that  is  the  view  in  this  case.  The 
decree  in  respect  to  the  guano  will  be  drawn  up  on  the  basis 
indicated. 

On  the  appeal  by  the  owners  of  the  ship,  the  respondents 
must  have  costs  of  appeal.  On  the  appeal  by  the  respondents, 
the  appellees,  other  than  the  ^Republic  of  Peru,  must  have 
costs  of  appeal ;  and,  on  such  appeal,  as  between  the  appellants 
and  the  Republic  of  Peru,  the  appellants  must  have  costs  of 
appeal.  On  the  appeal  by  the  Kepublic  of  Peru,  the  respond- 
ents must  have  costs  of  appeal.  The  decree  below  is  affirmed 
as  to  damages,  except  as  to  the  amount  awarded  to  the  Repub- 
lic of  Peru,  and  it  is  affirmed  as  to  the  costs  it  awards,  except 
as  it  awards  costs  to  the  Republic  of  Peru. 

Scudder  <&  Carter^  for  the  ship. 

Prichard  (&  Smithy  for  the  cargo. 

Benedict^  Taft  c6  Benedict^  for  the  passenger. 

Butler^  StiUman  <&  Huhhard,  for  the  steamer. 
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Catherine  Van  Brunt  V3.  Austin  Corbin  and  others. 

A  sait  in  which  the  plaintiff  is  ft  citizen  of  New  York,  ftnd  three  of  the  defend- 
onts  are  citizens  of  New  York,  and  one  defendant  is  ft  citizen  of  Ohio,  and  one 
defendant  is  a  citizen  of  Indiana,  and  none  of  the  parties  are  nominal  parties, 
cannot  be  removed  into  this  Court,  under  the  Act  of  March  3d,  1875,  (18 
ir,  S.  Stat,  at  Large,  470.) 

(Before  Bxivedict,  J.,  Eastern  District  of  New  York,  June  13th,  1878.) 

Benedict,  J.  This  is  a  motion  to  remand  this  canse  to 
the  State  Court,  whence  it  has  been  removed  bj  filing  a 
petition  and  bond,  by  virtue  of  the  provisions  of  the  Act  of 
March  3d,  1875,  (18  U.  S.  Stat  at  Large,  470.)  The  suit  is 
an  action  of  ejectment.  The  plaintiff  is  a  citizen  of  the 
State  of  New  York.  Of  the  five  defendants,  three  are  citizens 
of  the  State  of  New  York,  one  is  a  citizen  of  the  State  of 
Ohio,  and  the  other  is  a  citizen  of  the  State  of  Indiana. 
None  of  the  parties  are  nominal  parties.  All  of  the  defend- 
aifts  joined  in  the  petition  for  removal,  and  the  whole  suit  is 
sought  to  be  transferred  to  this  Court. 

The  right  to  retain  this  cause  in  this  Court  is  songbt  to 
be  upheld  upon  the  authority  of  a  decision  made  by  Mr. 
Justice  Bradley,  in  Girardey  v.  Moore,  (6  Central  Law 
'  Journal,  78,)  where  it  was  determined  by  that  eminent  judge, 
that,  under  the  Act  of  March  3d,  1875,  the  right  of  removing 
a  cause  from  the  State  Court  to  the  Circuit  Court  of  the 
United  States,  exists  in  all  cases  where  there  are  substantial 
parties,  citizens  of  different  States,  on  opposite  sides  of  the 
cause,  although  there  are  parties  on  opposite  sides  who  are 
citizens  of  the  same  State.  I  am  prevented  from  adopting 
this  view  of  the  statute,  by  a  decision  of  the  Circuit  Jndge  of 
this  Circuit,  in  Peiterson  v.  Chapman,  (13  Blatckf.  (7.  C,  if., 
395,)  where  it  was  held,  that,  to  authorize  a  removal  under 
the  Act  of  March  3d,  1875,  each  individual  plaintiff  must  have 
a  different  State  citizenship  from  that  of  each  individual 
defendant.  This  decision  now  furnishes  the  law  for  this 
Circuit,  and,  in  accordance  with  such  authority,  it  must  be 
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hdd,  ill  this  case,  that,  inasmuch  as  here  there  is  but  one 
oontroversj,  to  which  all  the  parties  in  the  suit  are  substantial 
parties,  and  where  some  of  the  defendants  are  citizens  of  the 
same  State  with  the  plaintiff,  the  suit  is  not  one  in  which 
there  is  a  controversy  between  citizens  of  different  States, 
within  the  meaning  of  the  Act  of  March  8d,  1875. 

This  conclusion  renders  it  unnecessary  to  c^sider  the 
other  grounds  of  objection  to  the  proceedings.  The  motion 
to  remand  is  granted. 


Andrew  G.  Cropsey^  for  the  plaintiff. 
Alfred  C.  Chapiriy  for  the  defendants. 


The  Mabt  Etbxikb. 

Where,  in  »  suit  In  Admiralty,  for  a  loss  by  a  eolUsioD,  items  of  damage  are 

allowed  as  for  a  total  loa.^,  interest  is  to  be  allowed  at  ^per  cent,,  from  the 

date  of  the  loss,  and  not  at  7  per  cent. 
Where  an  allowance  is  mnde  for  the  full  ralae  of  a  vessel  sunk  and  lost  by  a 

eonisioD,  as  for  a  total  loss,  the  expense  of  raising  the  vessel,  to  ascertain 

the  extent  of  the  loss^  is  a  proper  ohar^. 

(Before  Hmrr,  J.,  Sontharn  District  of  Kew  York,  June  18th,  1878.) 

Hunt,  J.  After  listening  to  the  arguments  of  the  counsel 
for  the  respective  parties,  I  have  carefully  perused  the  testi- 
mony presented  to  the  Commissioner  to  whom  it  was  referred 
to  ascertain  the  damages  sustained  by  the  libellants  by  reason 
of  the  collision  set  forth  in  the  libel.  As  the  result  of  my  ex* 
amination,  I  overrule  absolutely  all  of  the  exceptions  to  the 
report  of  the  said  Commissioner,  except  the  tenth  exception. 
The  tenth  exception  is,  that  ^^  the  Commissioner  reports  intei^ 
est  on  such  erroneous  findings  at  seven  jper  cent.y  when  he 
should  not  have  reported  any  interest,  or  not  to  exceed  six  par 
eeni.f  on  the  amount  of  the  damage,  when  properly  found." 
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The  items  allowed  by  the  ComrDisBioner  amount,  in  the  wbole, 
to  $4,454  75,  and,  with  one  exception,  are  as  for  a  total  losa. 
The  item  forming  the  exception  consists  of  ^^  cost  of  raising  the 
vessel,  $1,000,"  which  is  for  money  expended.  This  item  is 
immediately  followed  by  a  credit  of  $550,  '^  cash  from  sale  of 
the  sloop,"  which,  it  is  proven,  was  deducted  from  the  $1,000. 
This  make^  the  exception  so  trifling  that  we  are  justified  in 
looking  at  the  whole  allowance  of  $4,454  75  as  one  for  a  total 
loss.  Upon  this  aggregate  the  Commissioner  allowed,  as  in- 
terest, the  sum  of  $1«484  35,  being  at  the  rate  of  seven  per 
cent  from  the  date  of  the  collision  and  loss  to  the  date  of  his 
report. 

In  allowing  interest  at  the  rate  of  seven  per  cent^  for  the 
•damage  sustained,  as  upon  a  total  loss,  I  think  the  Commis- 
sioner erred.  The  rate  in  such  cases  is  established,  in  Admi- 
ralty, at  six  jE7er  cenL.^  and  the  exception  under  consideration  is 
allowed,  unless  the  libellants  shall,  within  ten  days  after  the 
entry  of  the  order  in  pursuance  of  this  opinion,  iile  their  stip- 
ulation deducting  one-seventh  of  said  interest,  to  wir,  the  sum 
of  $212  05,  from  the  decree  to  be  entered  in  this  case.  If 
such  stipulation  be  filed  as  above  provided,  the  said  tenth  ex- 
ception is  overruled.  This  point  is  decided  after  a  conference 
with  Judge  Elatchf ord,  and  with  his  concurrence  and  approval 
(See  llie  Aleppo^  7  Benedict^  120, 136 ;  Lincoln  v.  Clafin, 
7  Wall.,  132,  139 ;  Hemmenvxiy  v.  Fisher^  20  IFow.^  255, 
259 ;  Allen  y.  Mackay^  1  Sprague^  219,  225 ;  Egbert  v. 
B,  ik  0.  R.  R.  Co..  2  Benedict,  Si23,  225,  i:26.) 

When  the  point  was  started,  that  there  could  be  no  charge 
for  raising  a  vessel,  where  the  owner  was  allowed  its  full 
value,  as  upon  a  total  loss,  I  was  somewhat  impressed  with  it 
But,  both  the  authorities  and  the  principle  of  the  cases  are 
clear,  that,  when  the  vessel  is  raised  for  the  purpose  of 
ascertaining  the  extent  of  the  loss,  although  it  turns  out  that 
the  loss  is  total,  the  charge  is  a  proper  one.  There  is,  in  many 
cases,  no  other  mode  in  which  it  can  be  determined,  whether 
the  loss  is  totalor  partial,  and  a  recovery  as  for  a  total  loss 
oftentimes  could  not  be  had  without  incurring  the  prelimiDaiy 
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expense  of  raising  the  vessel.  Tlie  value  of  the  raised  vessel, 
in  the  present  case,  was  credited  to  the  expense  of  raising 
her.  {The  America,  11  Blatchf.  C.  C.  R.,  485 ;  The  Falcon, 
19  WaU.j  75;  The  Clyde,  Sxoabexfe  Adm.  R.,  23;  The 
Nd>raska,  3  Benedict,  261.) 

Let  an  order  be  entered  in  accordance  with  this  opinion. 

Richard  H,  HunfUy,  for  the  libellants. 

Franklin  A.  Wilcox,  for  the  claimants. 


The  Woodland. 

A  British  veesel,  in  distress,  put  into  the  Danish  port  of  St.  Thomas.  Repairs 
to  her  were  necessary.  N.  attended  there  to  the  basiness  of  the  vessel,  and, 
with  the  connivance  of  T.,  the  master,  made  out  fraudulent  accounts  ngainst 
the  vessel,  and  T.  drew  three  drafts  on  the  owners  of  the  vessel,  for  over 
$6,000,  which  were  expressed,  on  their  face,  to  bo  "  recoverable  n<;ainst  the 
vessel,  freight  and  c^rgo."  F.,  in  good  faith,  and  without  knowledge  of  the 
fraud,  discounted  two  of  tlie  drafts.  They  not  being  paid,  F.  libelled  the 
Tessel  and  freighti  in  reniy  nt  New  York:  Held,  that  the  fraud  of  N.  and  T. 
did  not  invalidate  the  drafts  in  the  hands  of  F. 

ffdd,  also,  that  the  question  of  a  lien  on  tlie  vessel  must  be  determined  by  the 
law  of  Great  Britain,  and  that,  by  that  law,  the  master  had  no  right  to  create 
a  lien  on  the  vessel  and  freight  by  any  other  instrument  than  a  bottomry 
bond. 

(Before  Hunt,  J.,  Southern  District  of  New  York,  June  18th,  1878.) 

Hunt,  J.  In  this  canse  I  find  the  following  facts :  "  The 
British  barque  Woodland,  owned  by  the  claimants,  who  are 
residents  of  St.  John,  New  Brunswick,  in  November,  1870, 
while  on  a  voyage  from  Montevideo  to  New  York,  with  a 
cargo,  being  in  distress,  put  into  the  Danish  port  of  St. 
Thomas,  for  repairs.  Repairs  were  necessary  before  she  could 
safely  proceed  on  her  intended  voyage.  On  December  24th, 
1870,  the  claimants  wrote  a  letter,  from  St.  Johns,  to  Captain 
J.  H.  Titus,  the  master  of  the  barque,  at  St.  Thomas,  which 
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he  received  on  January  11th,  1 871,  and,  before  anj  adTaocei 
had  been  made  by  the  libellants,  he  exhibited  the  same  to 
them.  This  letter  is  set  forth  in  the  apostles.  J.  Niles^  who 
carried  on  business  under  the  name  of  J.  Niles  &  Co.,  attended 
to  the  a£Eairs  of  the  vessel  at  St.  Thomas,  landed  the  catgo, 
and  sold  a  portion  of  it,  on  which  he  receired  an  amount 
sufScient  to  reimburse  all  the  moneys  expended,  and  charged 
commissions  and  insurance  amounting  to  $6,875.  As  to  the 
insurance,  none  was  actually  effected,  and  the  commissions 
are  on  an  excessive  valuation.  Titus,  the  master,  approved  &Q 
the  bills,  drew  drafts  on  his  owners  for  the  balance,  $6,106  84, 
which  were  expressed,  on  their  face,  to  be  ^  recoverable  against 
the  vessel,  freight  and  cargo.'  Two  of  these  drafts  the  libet 
lants  discounted,  and  for  them  this  recovery  is  sought.  The 
third  was  given  by  Niles  to  the  master,  upon  a  corrupt  under- 
standing, that  it  was  to  be  his  share.  The  two  drafts  have  not 
been  accepted  or  paid,  and  the  libellants  are  the  owuotb  there- 
of. By  the  law  of  Great  Britain,  the  master  of  a  British 
vessel  has  no  implied  authority,  even  when  in  a' foreign  port, 
to  pledge  bis  vessel  for  necessaries,  or  create  a  lien  thereon  by 
any  other  form  of  hypothecation  than  a  formal  bottomry  bond ; 
and  the  master  of  this  vessel  had  no  such  authority,  either 
express  or  implied.  The  vessel  and  freight  only  were  libelled 
in  this  action.  The  bills  were  received,  and  the  money  ad- 
vanced upon  them  by  the  libellants,  in  good  faith,  and  vritboat 
knowledge  of  the  fraudulent  acts  of  INiles  and  the  captain  of 
the  Woodland." 

Of  the  facts  that  the  bark  put  into  St.  Thomas  in  distress, 
that  repairs  were  there  made  upon  her,  that  the  drafts  in  qoes- 
tion  were  made  professedly  on  account  pf  such  repairs,  and 
that  the  libellants  advanced  their  money  upon  them,  without 
knowledge  of  any  fraud  on  the  part  of  Kiles  and  the  captain, 
there  can  be  no  doubt. 

The  bills  for  the  repairs  were  made  out  extnvagantly, 
fraudulently  and  collusively.  If  the  drafts  were  made  by 
those  having  authority  to  act  as  the  agents  of  the  owners  ci 
the  vessel  in  such  an  emei^ency,  and  to  bind  them  by  drafts 
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giTen  honestly  and  wisely,  I  cannot  see  that  the  frauds  of  snch 
agents  can  be  charged  npon  the  honafide  holders  of  the  drafts, 
8o  as  to  defeat  their  collection.  The  captain  was  not  the 
agent,  in  any  manner,  of  the  libellants,  bnt  the  agent  of  the 
owner  and  of  the  vessel,  so  far  as  his  position  gave  him  au- 
thority, and  for  his  frauds  the  owner  is  the  party  responsible. 
It  is  proved,  affirmatively,  by  the  evidence  of  the  libellants, 
that  they  paid  their  money  for  the  drafts  before  their  matu* 
rity,  and  without  knowledge  or  suspicion  of  fraud  or  irregu- 
larity ;  and  there  is  no  evidence  to  contradict  their  statements. 
I,  therefore,  find  and  decide,  that,  so  far  as  the  fraud  and  ir- 
regularity are  concerned,  the  drafts  were  not  avoided  in  the 
hands  of  the  libellants. 

^Neither  am  I  able  to  concur  in  the  conclusion,  that  the  au- 
thority of  the  captain  was  limited  and  restricted  by  the  letter 
of  his  owners,  dated  December  24:th,  1870,  and  which  was 
shown  to  the  libellants.  It  is  contended  that  this  letter  au- 
thorizes the  captain  to  draw  on  Heaney  &  Parker  for  the  ex- 
penses, or  on*  the  owners,  if  it  can  be  better  done,  or  to  give  a 
bottomry  bond,  and  that  it  excludes  the  authority  to  create  a 
lien  on  the  vessel  in  any  other  form.  The  language  of  the  let- 
ter sapposed  to  have  this  effect,  is  as  follows :  ^^  As  soon  as 
Heaney  &  Parker  heard  of  the  disaster,  they  wrote  yon  to 
draw  on  them  for  funds  to  pay  for  your  repairs,  and  sent  let* 
ters  to  6.  W.  Smith  &  Co.,  to  show  their  standing.  With  these, 
we  doubt  not,  you  will  be  able  to  obtain  your  funds  cheaply, 
and  thereby  avoid  the  great  expense  of  a  bottomry — or,  if  it 
could  be  done  better,  draw  on  us,  either  payable  here  or  in 
New  York,  (in  gold)."  The  letter  proceeds :  "  We  will  mere- 
ly add,  that  we  hope  you  will  use  your  best  judgment  and 
your  best  exertions  for  the  interest  of  ^  all  concerned,^  and,  in- 
asmuch as  you  mast  have  friends  to  advise  and  assist  you,  en- 
deavor to  select  those  who  are  honest  and  honorable,  and  have 
nothing  to  do  with  men  who  would  counsel  fraud,  as  too  many 
are  disposed  to  do  when  they  think  they  have  an  opportunity 
to  make  money  out  of  underwriters."  This  is  a  letter  from 
the  owners,  at  a  distance,  to  their  captain,  in  an  emergency, 
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giying  their  advice  and  counsel,  and  saggesting  what  appear 
to  them  the  best  modes  of  relieving  himself  and  his  vessel  from 
the  difficulties  surrounding  them.  It  advises,  first,  that  drafts 
be  drawn  on  Heaney  &  Parker,  or  that  drafts  be  drawn  on 
them  directly,  payable  either  at  St.  Johns^  N.  B.,  or  in  New 
York,  and  that  the  expense  of  a  bottomry  proceeding  be 
avoided.  There  is  not,  however,  anything  that  will  bear  the 
construction,  that  he  may  not  resort  to  any  legal  method  of 
obtaining  the  necessary  repairs  for  his  vessel.  This  is  strik- 
iftgly  evident  from  the  clause  {pUowing,  where  the  letter  sajs : 
*'  We  hope  you  will  use  your  best  judgment  and  your  best  ex- 
ertions for  the  interest  of  all  concerned."  The  sum  of  it  is, 
that  the  writers  suggest  what  to  them,  at  a  distance,  appear  to 
be  the  better  modes  of  raising  the  money,  but  leave  it,  in  the 
end,  to  the  judgment  and  discretion  of  the  captain.  '  Ihis 
left  it  with  him  to  raise  the  supplies  in  any  manner  that  the 
law  would  permit.  If  he  had  raised  them  by  drafts  on 
Heaney  &  Parker,  or  by  drafts  on  the  ovniers,  there  would 
have  been  secured  the  personal  liability  of  the  parties  named ; 
if  by  bottomry  bond,  with  the  formalities  required  by  law,  a 
lien  would  have  been  created  upon  the  vessel.  He  took 
neither  of  these  courses,  but  drew  bills  upon  his  owners  at  ten 
days'  sight,  concluding  with  these  words,  '^  which  place  to  the 
account  of  disbursements  of  bark  Woodland  and  cargo,  at  this 
port,  and  recoverable  against  the  vessel,  freight  and  cai^" 
and  signed  them  as  master;  "whereby,"  (the  libel  alleges,) 
^^  he  pledged  the  said  vessel,  freight  and  cargo  for  the  payment 
of  the  same,  and  gave  to  whomsoever  might  be  the  boldersof 
said  drafts  or  bills  of  exchange,  a  lien  upon  said  vessel,  freight 
and  cargo ; "  and  the  libel  prays  that  the  Court  may  condemn 
the  said  vessel,  her  freight  and  cargo,  to  pay  the  said  sum^  with 
interest  and  costs. 

The  question  here  presented  is — did  the  transactions  de- 
scribed, or  did  the  drafts  thus  given  and  thus  expressed,  create 
a  lien  npon  the  vessel  and  her  freight  i  Had  this  English 
master  of  an  English  vessel  authority  to  create  a  lien  in  the 
foreign  port  of  distress,  in  any  other  mode  than  by  a  written 
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instrument  of  fajpotbecation,  which  made  the  debt  dependent 
apon  the  safe  arrival  of  the  vessel,  to  wit,  by  a  bottomry  bond  t 
If  the  vessel  had  sailed  under  the  flag  of  the  United  States,  and 
her  master  had  been  a  citizen  of  the  United  States,  this  ques- 
tion would  be  answered  in  the  affirmative.  The  case  of  Ths 
Emily  Sauder,  (17  Wall.,  666,)  decides,  that  the  furnishing 
of  the  supplies  and  materials  in  a  foreign  port  of  distress,  itself 
creates  a  lien  upon  the  vessel  in  favor  of  the  person  furnish, 
ing  them,  and  that  such  lien  is  not  destroyed  by  the  accept- 
ance of  drafts  on  the  owners,  in  the  ordinary  form,  making  no 
reference  to  the  lien,  and  the  departure  of  the  vessel  from  the 
port  of  distress,  and  that  the  Admiralty  has  jurisdiction  to  en- 
force this  Hen  against  the  vessel. 

But,  it  seems  to  be  settled,  that  the  question  is  to  be  deter- 
mined by  the  law  of  the  country  of  which  the  master  was  a 
citizen,  and  under  whose  flag  the  vessel  sailed,  and  not  by  the 
law  of  the  port  where  the  supplies  were  furnished,  or  of  the 
country  where  the  lien  is  sought  to  be  enforced.  (Loyd  v. 
Guibert,  6  Best  <&  Smithy  100,  117.) 

On  the  point  of  the  right  to  create  the  lien  otherwise  than 
by  bottomry  security,  reference  is  made  to  Carington  v.  PraU^ 
(18  Ilow.y  63,)  where  Nelson,  J.,  uses  this  language :  '^  It  haa 
been  recently  held,  in  the  Court  of  Exchequer,  in  England, 
that  the  master  can  pledge  the  ship  for  repairs,  or  loan  of 
money  for  that  purpose,  in  the  foreign  port,  only  by  bottomry 
security  ;  and  that,  in  the  absence  of  this,  the  merchant  must 
look  to  the  responsibility  of  the  owner  or  master."  The  point 
was  not  decided  in  that  case,  but  was  expressly  waived  by  the 
Court.  In  Stainhank  v.  Fenning^  (11  Com.  Benehy  51,)  the 
master  borrowed  money  necessary  for  repairs,  and  gave  a  mort- 
gage or  hypothecation  of  the  vessel  for  the  amount,  payable 
absolutely,  and  drew  bills  on  the  owner  for  the  same,  the  pay- 
ment not  being  made  dependent  on  the  arrival  of  the  vessel. 
It  was  held,  that  the  lenders  could  not  proceed  against  the  ves- 
sel in  the  Admiralty  Court  of  England,  and,  therefore,  had  no 
insurable  interest  on  which  the  suit  could  be  maintained.  Stain- 
lank  V.  Shepardy  (13  C.  £,y  418,)  was  an  action  by  the  same 
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plaintiff  against  different  defendants,  upon  substantiaUy  the 
same  facts,  and  it  was  held,  that,  there  not  being  snch  an  hy- 
pothecation as  could  be  enforced  in  the  Court  of  Admindtj, 
the  payment  of  the  money  not  being  made  to  depend  upon  the 
arrival  of  the  vesse],  the  merchant  had  no  insorable  interest  in 
the  ship.  Both  of  these  eases  were  decided  apon  the  ground, 
that  it  is  essential  to  the  validity  of  hypothecation,  that  the  sea 
risk  should  be  incurred  by  the  lender,  and  that  the  pledge  on 
the  ship  should  take  effect  only  in  the  event  of  her  safe  arrivBL 
The  opinion  in  the  latter  case  was  delivered  by  Baron  Parke, 
and  in  the  former  by  Jervis,  Ch.  J.  In  each  case,  as  in  the 
ease  before  us,  the  instrument  of  hypothecation  was  accom- 
panied by  the  drafts  of  the  master  upon  the  owners.  Upon 
tl^e  authority  of  these  cases,  and  from  my  high  respect  for  the 
experience  and  learning  of  the  District  Judge  who  decided 
this  case  below,  I  shall  affirm  the  decree  dismissing  the  libel. 
{1  Benedict,  110.) 

The  amount  in  oontroveroy,  with  the  added  interest,  make 
this  case  one  which  can  be  carried  by  appeal  to  the  Supreme 
Court  of  the  United  States,  and  I  make  the  decision  with  the 
less  hesitation,  knowing  that  the  party  can  correct  the  error,  if 
there  be  one,  by  such  appeal.  Should  I  be  mistaken  in  sup- 
posing that  there  is  a  right  of  appeal,  I  will  entertain  a  metion 
for  a  rehearing,  and  confer  with  sueh  of  my  brethr^i  of  the 
Supreme  Court  as  I  may  be  able  conveniently  to  reach. 

James  Hidgwoy,  for  the  libellants* 
George  A.  Black,  for  the  claimants. 


.  • 
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Bapasl  Ds  Flobez  and  anothsr 
Chakles  T.  Ratnoldb  and  others.    In  Equtty. 

The  inTontion  described  ia  the  relflsoed  letters  pateut  granted  to  Moiitz  Pin- 
ner, NoYember  lai,  1864,  for  an'improYement  in  tin  cans,  (the  original  pat- 
ent havinfi^  been  granted  to  Jean  Bouvet,  June  28th,  1864,)  is  not  a  different 
one  from  that  described  In  the  original  patent,  nlthongh,  in  the  reissue,  the  de- 
Tiee  is  described  as  applicable  to  different  forms  of  construction  of  cans,  and 
by  dilferent  modes,  from  those  in  the  originaL 

The  decision  of  the  Patent  Office,  in  granting  a  patent,  that  the  inventor  had 
made  the  necessary  preliminary  statutory  oath,  is  final 

Soldering  a  flat  strip  of  metal  oyer  a  slot,  by  soldering  the  edges  of  the  strip  to 
thoee  of  the  slot,  is  not  different  from  soldering  a  round  ivire  into  a  slot,  by 
oonnecting  the  edges  of  the  slot  with  solder  OTer  the  wire. 

The  necessary  utility,  to  uphold  a  patent,  considered. 

The  requirement,  in  the  patent,  that  the  solder  is  to  be  torn,  indicates  that  it 
mnst  not  be  of  a  kind  so  hard  that  it  cannot  be  torn. 

A  person  who  infringes  a  patent  is  liable  for  the  infringement,  although  whnt  he 
does  may  be  an  improTement  upon  the  patented  device. 

The  proof  of  infringement  was  the  sale  of  a  can  by  the  defendant,  purchased  fof 
and  by  the  direction  of  the  plaintiC  The  can  was  sold  in  the  usual  course  of 
the  defendant's  business.  On  all  the  evidence,  it  was  held  that  the  defendant 
was  d:«ling  in  the  infringing  cans  in  such  a  manner  that,  except  as  to  the  one 
can  referred  to,  he  was  liable  to  account,  and  ought  to  be  restrained  by  in* 
junction. 

(Before  Whseleb,  J.,  Southern  District  of  New  York,  June  ISih,  1878.) 

Whbblbb,  J.  This  cause  has  been  heard  on  pleadings, 
proofs,  and  ailments.  The  orators  are  owners  of  a  patent 
for  an  alleged  improvement  in  tin  preserve  cans,  originally 
issued  to  Jean  Bouvet,  in  letters  No.  43,3Y8,  June  28th,  1864, 
assigned  to  Moritz  Pinner,  and  reissued  to  him  in  letters  No. 
1,804,  November  1st,  186J,  and  have  brought  this  bill  to 
restrain  an  alleged  infringement,  and  for  an  account  The 
defendants  deny  the  validity  of  the  patent,  for  the  reasons 
thaty  as  they  claim,  the  invention  described  in  the  reissue  is 
different  from  that  covered  by  the  original ;  that  it  cannot  be 
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adjudged,  on  the  proofs,  that  Bouvet  was  an  original  and  first 
inventor,  as  in  ordinary  cases,  because  it  does  not  appear  bj 
the  record  that  he  made  oath  that  be  was  such  inventor,  nor 
that  PiuDcr  made  oath  that  he  was,  nor  that  he  believed  that 
he  was,  and  that  it  is  not  proved,  otherwise  than  by  the 
production  of  the  letters,  that  he  was;  that  the  invention 
lacks  utility ;  that  it  cannot  bo  put  into  use  by  the  method 
described  ;  that  the  method  described  is  not  the  best  one  for 
putting  it  into  use ;  that  what  is  claimed  to  bean  infringement 
is  not  so ;  and  that,  if  it  is,  no  foundation  for  an  account  is 
shown. 

The  principal  grounds  of  difference  between  the  invention 
described  iu  the  reissue  and  that  in  the  original,  specified, 
are,  that,  in  the  reissue,  the  device  is  described  as  applicable 
to  different  forms  of  construction  of  cans  and  metallic  vessel^ 
and  by  different  modes,  from  those  in  the  original.  These 
grounds,  to  some  extent,  seem  to  exist.  But,  to  the  extent 
shown  to  exist,  they  do  not  make  it  appear  that  the  iuvention 
described  in  each  is  not  the  same.  That  may  be  used  in  many 
different  ways,  and  be  applied  to  many  different  subjects,  and 
still  be  precisely  the  same  thing.  While  this  strict  identity 
remains,  it  is  not  understood  that  any  departure,  however 
wide,  in  the  reissue,  concerning  the  mode  or  the  subjects  of 
application,  will  invalidate  it.  No  variance  touching  the  in- 
vention itself  has  been  pointed  out  or  noticed.  So,  that 
ground  of  objection  must  fail. 

Bouvet  signed  a  petition  for  letters  patent  for  the  in- 
vention, in  which  he  stated  that  he  had  invented  it,  bnt  not 
that  he  believed  himself  to  be  the  original  and  first  inventor 
of  it.  llie  Vice  Consul  of  the  United  States  at  Paris,  in 
France,  certified  that  he  personally  appeared  before  him  and 
made  oath  that  he  verily  believed  himself  to  be  such  in- 
ventor, but  Bouvet  did  not  sign  that  statement.  So,  he  did 
not  sign  and  make  oath,  both,  to  any  statement  of  such  belief. 
It  is  claimed,  that  both  are  necessary  to  show  the  neoessaij 
oath.  This  may  or  may  not  be  correct.  It  is  also  claimed, 
that,  as  it  is  because  patents  are  granted  only  upon  oath,  that 
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thej  Kre  prima  facie  valid,  in  this  country,  if  it  is  shown  that 
proof   of  an  oath  was  lacking  in   the  ^nting,  the  p^'ima 
fa^ie  effect  is  done  away  with,  and  the  patent  mnst  fail,  unless 
supported  by  proof  to  the  Court  that  the  patentee  was  the 
original  and  first  inventor.     But,  the  law  requires  the  oath 
to  be  made  before  the  granting,  as  a  condition  precedent  to 
it.     {^Rev.  Stat.   U.  S.y  sec.  4892.)    "With  the  oath,  and  other 
requisites,  it  was  within  the  province  of  the  Patent  Office  to 
grant  the  patent ;  without  it,  not  to  grant  it,  nor  any  qualified 
one,  to  be  valid  only  on  proof  of  priority  of  invention.     The 
certificate  of  the  Vice  Consul  had  some  moral  tendency,  at 
least,  to   show  the  necessary  oath.     It  was  the  duty  of  the 
officers  of  that  department  to  decide  whether  it  wassufiiciently 
shown   or  not.    It  must  be  presumed  to  have  been  passed 
upon  according  to  the  requirements  of  the  law ;  and  the  law 
does  not  leave  the  validity  of  the  patent  open  to  be  inquired 
into  by  the  Courts,  upon  that  ground,  as  it  does  for  want  of 
novelty  and  some  other  grounds  expressly  provided  for.     ( A*^. 
Slat.  U.  S.J  sec.  4920.)     The  decision  of  that  tribunal  upon 
that  question  must  be  final,  like  that  of  others  made  com- 
petent by  law  to  decide.    The  patent  must  be  considered  to 
hepinmajfacie  yalid,  like  others. 

The  question  of  infringement,  or  not,  is  the  most  important 
one  in  the  case,  and  the  other  remaining  ones  are  so  connected 
with  that,  that  the  disposition  of  that  will  dispose  of  most  of 
them.  The  plaintiffs'  device  consists  in  providing  for  opening 
cans  without  cutting  the  material  of  which  they  are  made,  or 
melting  the  solder  with  which  it  is  fastened,  by  making  a  slot 
around,  or  nearly  around,  the  part  to  be  removed  to  open  them, 
placing  a  wire,  round,  flattened,  or  of  other  shape,  with  one 
end  projecting  outward,  into  the  slot,  and  connecting  the  sides 
of  it  with  solder  over  the  wire,  so  that,  by  lifting  the  wire 
outward  by  the  projecting  end,  it  will  divide  the  solder  and 
leave  the  part  to  be  removed  free  to  be  taken  out  or  turned 
outward.  The  defendants'  device  consists  in  placing  a  narrow 
strip  of  metal,  with  a  projecting  end,  over  a  similar  slot,  and 
soldering  the  edges  of  the  strip  to  those  of  the  slot,  so  that, 
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by  lifting  the  strip  outward^  by  the  projecting  end,  it  will 
diyido  the  solder  at  the  edges,  nnoover  the  slot,  and  leave  the 
part  to  be  removed  likewise  free  to  be  taken  out  or  turned  oat- 
ward.    A  comparison  of  these  two  contrivances  with  eadi 
other  shows,  quite  clearly,  that  they  accomplish  the  opening  of 
the  cans,  each  by  tearing  the  pieces  of  metal,  by  the  projecting 
ends,  through  the  solder.    The  differences  most  relied  upon 
by  the  defendants  are,  that,  by  the  orators'  method,  they  are 
put  into  the  slot,  while,  by  theirs,  they  are  put  ever  it,  and 
that  the  orators  use  wire,  while  they  use  strips,  and  that 
the  orators  solder  avet*  them,  while  they  solder  the  edges 
of  them,  and  not  over  them.    But,  the  thing  to  be  accomplished 
is  to  connect  the  two  edges  of  the  slot  by  solder,  with  Bome- 
thing  between  that  can  be  removed  without  melting  the 
solder,  and  it  can  be  of  no  consequence,  whether  the  thing 
between  is  in  the  slot  or  above  it.    The  mode  of  unison  is  the 
same.    Nor  can  it  be  of  any  importance,  whether  the  solder 
extends  all  the  way  over  across  the  intermediate  piece,  6r  only 
over  the  edges  of  it.    There  appears  to  be  no  doubt,  but  that 
it  would  be  an  infringement  to  use  the  plaintiffs'  device  by 
soldering  the  sides  of  the  wire  to  the  edges  of  the  slot,  with* 
out  joining  the  solder  over  it.    And,  if  the  defendants'  strip 
of  metal  is  the  equivalent  of  the  wire,  it  is  equally  an  infringe- 
ment to  join  the  edges  of  that  to  the  slot  with  solder,  without 
soldering  over  it.    It  is  urged,  that  the  strip  is  not  a  mechani- 
cal equivalent  of  the  wire,  and  that,  if  it  is,  it  was  not  known 
to  be  such  at  the  date  of  Bouvet's  invention.    In  the  original 
specification,  the  wire  was  to  be  of  any  desirable  shape  to  fit 
into  the  vacant  space.    This  would  include  a  flattened  wire, 
if  that  shape  would  be  desirable,  and  then  it  would  be  a  flat 
strip  of  metal.    But,  if  round  wire  only  had  been  referred 
to,  a  strip  of  metal  would  be  its  ready  equivalent,  for  die 
purpose  of  occupying  a  vacant  space,  to  be  soldered  to.    The 
leading  conception  and  the  idea  are  the  same  in  each  case,  and 
those  embodied  in  Bouvet's  invention  lead  readily  and  directly 
to  the  defendants'  device. 

The  defendants  have  undertaken  to  show  lack  of  utility,  by 
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having  cans  made,  as  thej  claim,  according  to  the  letter  of  the 
speciiicatioQ  in  Bon  vet's  patent,  which  cannot  readily  be  opened 
as  desired.    But,  these  cans  are  not  made  according  to  the  speci- 
fication.   The  solder  extends  around  under  the  wire,  when,  by 
the  specification,  it  wonld  only  extend  over  it.    It  is  said  that 
they  can  be  made  without  the  solder  extending  around  the 
wire  on  the  under  side,  only  with  difficulty.     That  may  be  so ; 
bnt,  if  they  can  be  made  at  all  without,  the  invention  may  be 
of  some,  though  not  of  great,  utility,  enough  to  uphold  the 
patent  for  it.    And,  then,  the  solder  in  those  specimens  is 
quite  hard.    It  is  true,  that  the  patent  does  not  specify  the 
kind  of  solder  to  be  used.    But,  it  proceeds,  all  the  way,  upon 
the  requirement  that  the  solder  is  to  be  torn,  which  would  in- 
dicate, to  a  competent  workman,  that  it  must  not  be  of  a  kind 
so  hard  that  it  cannot  be  torn.     The  invention  covered  by  the. 
orators'  patent  seems  to  be  sufficiently  useful  to  be  patentable, 
and  they  have  a  patent  for  it    If  tlie  defendants  infringe,  they 
are  liable  for  the  infringement,  although  what  they  do  may  be 
an  improvement  upon  the  orators'  method. 

The  infringement  shown  is  by  proof  of  the  sale  of  a  can  by 
the  defendants,  purchased  for  and  by  the  direction  of  the  ora- 
tors. It  is  claimed  that  the  orators* so  participated  in  this 
transaction,  that  the  defendants  cannot  be  liable  on  account  of 
it.  This  is,  probably,  true,  and,  if  this  was  all  the  defendants 
have  done,  the  orators  wonld  not  be  entitled  to  a  decree.  But, 
this  can  was  purchased  of  the  defendants  in  the  usual  course 
of  their  business,  which  is  some  evidence  that  they  are  dealing 
in  those  articles.  This  evidence  they  have  not  met  and  denied, 
but  have  rather  supported.  From  it,  it  is  found  that  they  are 
dealing  in  these  infringing  cans  in  such  a  manner  that,  except 
as  to  this  one  purchased  for  the  orators,  they  are  liable  to  ac- 
count, and  to  prevent  which  they  should  be  restrained. 

Let  a  decree  be  entered  for  an  injunction  and  an  account, 
acoordingly. 

William  K.  HaU  and  Joseph  J.  Marrin^  for  the  plaintiffs. 
James  A,  Whitney y  for  the  defendants. 
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The  Stanley  Rule  and  Level  Cokpant 
Leonard  Bailey.    In  Equity. 

B.,  a  patentee,  granted  to  S.  the  ezclnsive  rin;ht  to  make  and  Tend  the  iotcb- 
tion  daring  the  life  of  the  patent,  for  a  roynlty.  S.  saed  B.,  in  equity,  al- 
leging that  he  was  infringing  the  ptftent:  Held,  that,  whether  S.  was  a  hen- 
see  or  a  grantee,  he  was  suing  B.  on  an  infringement,  and  that  the  Court  had 
jurisdic;ion  of  the  suit. 

The  conditions  in  the  instrument  executed  by  B.  to  S.  were  held  to  be  con^ 
tions  subsequent,  and  it  was  held  that  such  right  as  passed  to  S.  remained  till 
a  forfeiture  was  euforoed. 

The  Victor  plane,  covered  by  letters  pntent  granted  to  Leonard  Bailey,  Decem- 
ber 12th,  1876,  is  an  infringement  of  the  third  and  fourth  claims  of  tiie  reia- 
sued  letters  pat«nt  granted  to  Leonard  Bailey,  June  22d,  1875,  the  original 
patent  having  been  granted  to  him  August  6th,  1867. 

(Before  Siiipman,  J.,  Connecticut,  June  2l8t,  1878.) 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  &e  de- 
fendant from  an  allege^  infringement  of  the  plaintifTs  exdu- 
sive  right  to  make  and  vend  the  bench  planes  for  which  reis- 
sued letters  patent,  No.  6,498,  dated  Jime  22d,  1875,  were 
granted  to  the  defendant.  The  original  patent  was  dated  Au- 
gust 6th,  1867.  The  plaintiff  is  a  Connecticut  corporation. 
The  defendant  is  a  citizen  and  inhabitant  of  the  town  of  Hart- 
ford, in  this  District.  On  May  19th,  1869,  the  defendant, 
being  then  and  now  the  owner  of  said  reissued  letters  patent, 
granted,  by  instrument  in  writing,  to  the  plaintiff,  ^'  the  excla- 
sive  right  to  make  and  vend  said  planes,  (spokeshaves  and  ycl 
neer  scrapers,)  on  the  conditions  and  for  the  considerations 
hereinafter  specified,  said  right  to  continue  during  the  life  of 
the  patents  above  referred  to,  or  any  extensions  thereof;  that 
said  Stanley  Eule  and  Level  Company  agree  to  make  and  keep 
on  hand  a  sufficient  stock  of  said  planes,  (spokeshaves  and  ve- 
neer scrapers,)  to  supply  all  demands  for  the  same,  and  to  use 
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diligence  in  the  sale  of  them  at  their  warehoases,  to  keep  an 
accurate  account  of  all  sales  made  of  said  planes,  (spokesha^es 
and  veneer  scrapers,)  and  to  pay  to  said  Leonard  Bailey,  his 
heirs,  execntors,  or  administrators,  the  snm  of  five  per  cent  on 
the  prime  cost  of  manufacturing  said  planes,"  &c.,  as  a  royalty 
for  said  exclusive  use,  to  render  an  account  of  sales  once  in  six 
months,  and  to  pay  such  royalty  within  thirty  days  after  the 
date  of  the  semi-annual  accounts.  If  the  patentee  should  make 
any  improvements  upon  said  planes,  the  plaintiif  had  the  right 
to  use  the  improvement^  upon  the  same  terms  as  hereinbefore 
expressed,  and  without  additional  royalty.  The  bill  alleges, 
that,  by  virtue  of  this  agreement,  the  plaintiff  became  the 
equitable  owner  of  the  reissued  patent,  and  that  the  defendant 
is  infringing  its  exclusive  right  by  the  manufacture  and  sale,  in 
large  numbers,  without  its  permission,  of  planes  made  accord* 
ing  to  and  containing  the  patented  invention,  or  material  and 
substantial  parts  thereof. 

It  is  agreed,  that  the  defendant  is  estopped  to  deny  the  nov- 
elty of  said  patented  invention.  He  admits,  in  his  answer,  his 
title  to  the  letters  patent,  and  that  he  entered  into  said  agree- 
ment, and  that  he  has  made  and  sold  planes  called  the  '^  Vic- 
tor plane,"  but  denies  that  they  are  an  infringement  of  the 
reissued  patent.  The  answer  alleges,  that  the  plaintiff  has  vio- 
lated its  agreement,  and  has,  therefore,  no  right  to  have  the  aid 
of  a  Court  of  equity  against  the  defendant.  By  amendments 
allowed  when  the  case  was  argued,  this  general  averment  was 
made  definite  and  explicit.  Further  time  was  not  asked  in 
which  to  take  additional  testimony. 

It  is  not  necessary,  in  this  case,  the  patentee  and  legal 
owner  of  the  patent  being  the  alleged  infringer,  to  determine 
whether,  under  the  recited  agreement,  the  plaintiff  is  the  gran- 
tee of  such  an  exclusive  right  that  it  can  bring  suit  in  its  own 
name  alone  against  strangers  who  are  infringers,  or  is,  as  is 
claimed  by  the  defendant,  merely  a  licensee.  In  this  case,  the 
patentee  is  the  alleged  infringer,  and  the  Circuit  Court  has 
jurisdiction  of  the  cause,  whether  the  plaintiff  is  grantee  or 
licensee.     When  the  patentee  has  infringed  his  license,  and, 
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while  holding  the  legal  title  to  the  patent  in  trust  for  his 
licensee,  has  been  faithless  to  his  tmst,  ^^  Courts  of  equity  are 
always  open  to  the  relief  of  snch  a  wrong.  This  wrong  is  an 
infringement.  Its  redress  involves  a'  sait,  therefore,  arisiDg 
under  the  patent  laws,  and  of  that  suit  the  Circuit  Court  has 
jurisdiction."    (.LitOeJUld  v.  Perry,  21  WaU.,  205,  823.) 

It  is  objected,  by  the  defendant,  that  the  bill  is  defective, 
inasmuch  as  the  exclusive  grant  or  license  was  granted  under 
certain  conditions,  and  it  is  not  affirmatively  averred  that  the 
plaintiff  has  kept  and  f  aliilled  the  conditions,  and  thus  has  a 
continuing  right  to  the  enjoyment  of  the  license.  ABSoming 
that  the  terms  and  considerations  of  the  agreement,  in  regard 
to  the  exercise  of  diligence  in  the  sale  of  the  planea,  and  in  n- 
gard  to  the  payment  of  royalties,  were  conditions,  and  that, 
for  the  non-payment,  or  other  non-performance,  a  forfeiture 
might  be  enforced,  as  for  condition  broken,  the  conditions  were 
plainly  conditions  subsequent,  and,  until  a  forfeiture  is  en- 
forced, the  right  or  title  which  had  theretofore  vested  renuuns 
in  the  licensee.  {LiUlefield  v.  Perry^  21  WalL,  205.)  In 
this  case,  no  notice  had  been  given  by  the  defendant,  before 
the  date  of  the  sait,  of  any  intention  to  claim  a  forfeitore. 

The  substantial  question  in  the  case  is  that  of  infringe- 
ment, and  the  decision  of  this  question  depends  much  upon  the 
construction  which  shall  be  given  to  the  reissued  patent,  in 
view  of  the  state  of  the  art  at  the  time  of  the  invention.  The 
portion  of  the  invention  which  is  in  controversy  relates  to  the 
means  of  adjustment  to  its  work,  of  the  plane  iron,  in  a  bench 
plane  having  double  irons,  or  a  compound  plane  iron.  A  com- 
pound  plane  iron,  which  is  an  old  device,  consists  of  the  cut- 
ting iron,  and  an  upper  cap  iron,  or  break  iron,  whidi  does  not 
cut,  but,  by  its  bevel  edge,  turns  and  breaks  the  shaving,  so 
that  it  shall  not  run  into  the  fibre  of  the  wood.  The  cutting 
iron  is  thus  allowed  to  make  a  smooth  cut  Speaking  veiy 
generally,  the  two  irons  are  united  by  means  of  a  screw,  one 
iron  or  the  other  having  a  longitudinal  slot,  so  that  the  relation 
of  the  cutter  to  the  cap  iron  may  be  changed  when  the  cat- 
ter  is  worn  away  by  nse.    The  means  of  adjustment  are  for  the 
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pnrpose  of  adjnsting  the  plane  iron  to  its  work  upon  the  wood, 
in  accordance  with  the  desire  of  the  workman  to  make  a  deep 
or  shallow  cut. 

Two  planes  are  referred  to  as  showing  the  existing  state  of 
the  art  prior  to  the  invention  of  the  plane  of  1867.  One  was 
an  invention  of  Mr.  Bailej,  patented  in  1858.  In  this  plane, 
the  two  irons  were  united  bj  a  screw,  before  being  inserted  in 
the  stock.  The  plane  iron  had  a  centrally  located,  longitudinal 
slot,  with  a  circular  enlarged  orifice  at  its  upper  end.  The  cap 
iron  had  a  broad-headed  damp  screw,  the  diameter  of  the 
head  of  the  screw  being  greater  than  the  width  of  the  slot, 
while  it  was  small  enough  to  pass  through  the  orifice  at  the  up- 
per end  of  the  slot.  The  double  iron  was  firmly  secui'ed  in  the 
stock  by  a  cap  lever.  Thus  the  two  irons  can  be  adjusted  to 
each  other  before  being  inserted  in  the  stock,  and  are  detach- 
able from  the  stock,  when  united.  This  is  the  ordinary,  and 
an  old,  form  of  compound  plane  iron.  In  such  a  double  iron 
the  screw  is  substantially  a  part  of  the  cap  plate.  The  plane 
iron  was  adjusted  by  the  motion  of  a  travelling  seat  or  bed, 
which  was  attached  to  the  stock,  the  travelling  seat  being 
moved  to  and  from  the  throat  of  the  plane  by  a  lever. 

The  Hunt  plane  of  1860  had  a  compound  plane  iron,  not 
detachable  from  the  stock,  when  united.  The  two  irons  could 
not  be  fastened  together,  or  firmly  adjusted,  relatively  to 
each  other,  before  being  inserted  in  the  stock.  When  placed 
in  the  stock,  they  were  both  fastened  by  a  screw  to  a  moving 
slide,  which  was  a  part  of  the  stock.  The  plane  iron  was 
adjusted  to  its  work  by  a  screw  mechanism  operating  upon 
the  moving  slide  or  seat. 

The  invention  of  1867  discarded  a  travelling  seat  or  slide, 
and  an  adjustment  of  the  plane  iron  by  means  of  frictional 
contact  between  itself  and  the  travelling  seat,  as  in  the  plane 
of  1858.  It  connected  the  adjusting  mechanism  directly  with 
the  cap  plate.  The  compound  plane  iron  of  the  patent  of 
1858,  that  is  to  say,  one  in  which  the  double  irons  were  ad- 
justably united  before  being  inserted  in  the  stock,  was  adjusted 
by  means  of  a  bent  lever  attached  to  the  stock,  and  connected 
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with  the  cap  plate,  and  operated  by  screw  mechanism.  Over- 
lying the  longitudinal  slot  in  the  plane  iron  was  a  mortis  in 
the  cap  iron.  One  end  of  the  lever  entered  into  the  mortise, 
and,  as  the  lever  was  moved,  it  positively  and  directly  operated 
npon  the  cap  iron,  and  moved  forward  and  downward  both 
cap  iron  and  plane  iron,  which  were  clamped  together  and 
formed  a  compound  plane  iron.  The  invention  consisted  of 
the  adjustment  of  the  plane  iron  in  the  ordinary  oomponnd 
plane  iron,  by  means  of  a  lever  and  screw,  or  equivalent 
mechanism,  which  was  positively  connected  with  the  cap  iron 
at  a  point  always  the  same,  and  acting  upon  the  plane  iron 
immediately  through  the  cap  plate  thus  connected  with  the 
lever.  Adjustment  through  a  travelling  seat  and  its  contact 
with  the  compound  plane  iron  was  abandoned,  and  adjustment 
was  ^eflPected  by  a  lever  and  screw,  or  its  equivalent,  positively 
acting  upon  the  cap  plate.  The  patentee  caused  his  lever  to 
act  upon  the  cap  plate  through  a  mortise  in  the  plate.  Modi- 
fications of  this  method  of  connecting  the  adjusting  mechanism 
-with  the  cap  plate  could  easily  be  suggested  by  mechanical  skill, 
which  would  not  vary  the  principle  of  the  invention.  If  the 
lever  should  be  connected  with  the  cap  plate  upon  its  under 
face,  or  should  be  connected  by  a  pin  which  was  attached  to 
the  plate  and  extended  through  the  slot,  the  principle  of  the 
invention  would  be  unchanged.  Equivalent  mechanism,  known 
:at  the  date  of  the  invention,  which  accomplished  in  the  same 
way,  and  by  the  same  mechanical  means,  the  same  result  of 
iidjiistment  by  its  direct  and  positive  action  upon  the  cap  iron 
at  a  point  always  the  same,  the  plane  iron  having  variable 
relations  with  the  cap  plate,  and  thus  with  the  adjusting 
mechanism,  is  protected  by  the  patent. 

The  third  claim  of  the  reissue,  is  for  *'  the  combination  of 
the  nut  Tiy  lever  m,  and  plate  A,  with  the  plane  iron,  substantially 
as  described."  The  fourth  claim  is  for  '^  the  combination  of 
the  plane  iron,  plate  A,  (cap  plate,)  and  lever  m,  substantially 
as  described."  Construed  in  connection  with  the  descriptive 
part  of  the  specification,  and  in  view  of  the  state  of  the  art, 
the  fouith  claim  is  for  the  combination,  substantially  as 
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described,  of  the  cutter  iron  and  cap  iron,  adjustably  united 
by  a  screw  in  the  cap  iron  to  the  plane  iron,  (being  the  ordinary 
compound  plane  iron,)  and  the  lever  operating,  by  positive 
connection  with  the  cap  iron,  to  adjust  the  cutting  iron  up 
and  down  between  the  same  limits  as  those  in  which  the  cap 
iron  can  move. 

The  infringing  device,  called  the  "  Victor  plane,"   was 
patented  to  Leonard  Bailey,  December  12th,  18Y6.    It  has  the 
compound  plane  iron  of  the  Bailey  patent  of  1858,  and 
substantially  the  double  iron  of  the  patent  of  1867,  with  the 
exception  that  there  is  no  mortise  in  the  cap  iron.     The  plane 
iron  is  adjusted  by  means  of  a  gear  wheel,  carrying  a  crank 
pin,  and  secured  to  the  stock  by  means  of  a  short  shaft.     The 
crank  pin  is  connected  to  a  pitman  which  moves  forward  and 
backward,  and  has  at  its  lower  end  a  circular  orifice  for  receiv- 
ing the  broad  head  of  the  screw  which  clamps  the  cap  iron 
and  plane  iron  together.     Power  applied  to  the  gear  wb'jel 
moves  the  crank  pin  and  pitman,  and,  consequently,  the  screw 
head,  which  is  a  part  of  the  cap  plate.    The  cap  plate  is 
adjustably  united  to  the  cutting  bit  by  the  friction  of  the 
screw  head,  and  through  the  cap  plate  the  cutting  iron  is 
moved.     The  impulse  is  not  directly  imparted  to  the  cutting 
bit,  which  receives  its  impulse  because  it  is  clamped  through 
the  slot,  by  th.e  screw,  to  the  cap  plate.    The  adjusting  device 
is  positively  connected  with  the  cap  plate  and  adjustably  con- 
nected with  the  plane  iron,  the  cap  plate  and  plane  iron  are  kept 
in  contact  with  each  other  by  the  strong  clamp  of  the  screw 
head,  and  motion  is  imparted  to  the  plane  iron  by  means  of 
the  positive  connection  of  the  adjusting  mechanism  with  the 
cap  plate.      As  stated  by   the  plaintifPs  expert,  "in   the 
Victor  plane,  the  impulse  of  the  adjusting  device  is  imparted, 
through  the  medium  of  the  cap  plate,  by  a  mere  inversion 
of  the  parts  shown  in  the  Bailey  reissued  patent,  that  is  to  say, 
in  the  Victor  plane  the  screw  is  a  part  of  the  cap-iron,  and 
forms  a  projection  thereon,  extending  through   the  slot  in 
the  plane  iron,  and  into  a  mortise  in  the  adjusting  device, 
whereas,  in  the  reissued  patent,  a  projection  ou  the  adjusting 
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device  extends  Dp  through  a  slot  in  the  plane  iron  into  a 
mortise  in  the  cap  iron  ;  and^  in  both  devices,  the  result  is 
precisely  the  same,  to  wit,  the  adjustment  of  the  plane  iron 
through  the  medium  of  the  cap  plate." 

It  is  obvious,  that  the  Victor  plane  is  not  the  Bailey  plane 
of  1858,  neither  is  it  a  reproduction  of  the  Hunt  plane  of 
1860.  In  that  plane,  the  adjusting  de^ce  was  attadied  to  a 
travelling  bed ;  and,  furthermore,  while  the  Hunt  plane  has  a 
compound  plane  iron,  it  has  not  the  compound  iron  of  the  three 
Bailej  planes.  The  Hunt  plane  has  a  compound  plane  iron 
in  which  the  two  irons  cannot  be  united  before  they  are 
inserted  in  the  stock.  This  peculiarity  made  this  plane  prac- 
tically unsuccessful,  and,  although,  theoretically,  the  Bailey 
invention  may  be  attached  to  the  Hunt  plane,  I  do  not 
believe  that,  practically,  such  a  combination  would  be  sucoefls- 
ful. 

The  adjusting  mechanism  of  the  Victor  plane  is  a  wdl 
known  equivalent  for  the  lever  and  screw  of  the  BaUey  plane 
of  1867. 

The  defendant  claims  that  the  plaintifE  has  violated  its 
agreement,  in  not  using  due  diligence  to  sell  the  Bailey  planes, 
and  in  devoting  its  time  and  attention  improperly  to  a  sale  of 
a  competing  plane.  The  testimony  shows  that  this  averment 
is  not  at  all  sustained  by  the  facts. 

Let  there  be  a  decree  for  an  injunction  and  an  accoonti  in 
respect  to  the  third  and  fourth  claims  of  the  patent. 

Charles  E.  MiicheU  and  Benjamin  F.  Thurston^  for  the 
plaintiff. 

WiUiam  K  Simonds  and  Charles  Levi  Woodbury^  for 
the  defendant 
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630  QuABTRB  Casks  of  Shesby  Wms« 

C«sln  of  wine  were  ahipped  to  New  York,  on  a  ressel,  under  a  bill  of  ladin|^ 
which  stated  that  the  casks  were  in  good  order  and  well  conditioned,  and 
laid,  also:  "Weight  and  contents  unknown;  not  liable  for  aTemge leakage 
or  breakage."  The  casks,  without  reference  to  their  contents,  were  deliyered 
from  the  vessel  at  New  York,  and  placed  in  the  custody  of  officers  of  the  cna> 
toms.  There  was  some  leakage  daring  the  yoyage.  Some  of  the  casks  were 
empty  on  their  arriral,  and  others  were  partially  so.  The  casks  were  of  an 
Inferior  quality,  and  were  in  poor  condition,  on  their  anriTul,  arising  from 
their  quality  and  the  usual  perils  of  narigation.  The  master  of  the  ▼eesel 
libelled  the  caslss  of  wine,  m  rem,  in  Admiralty,  for  the  freight  money,  and 
sued  the  claimants  therefor,  in  the  same  suit :  Eidd, 

(L)  The  vessel  was  not  liable  for  leakage  and  breakage  not  arising  from  her 
own  negligence. 

(S.)  Proof  of  the  inferior  quality  of  the  casks  threw  on  the  claimanti  the  burden 
of  showing  that  the  injury  to  the  casks  was  caused  by  the  negUgenoe  of  the 
▼esaeL 

(8.)  The  burden  was  on  the  claimants,  of  proving  that  the  leakage  was  greater 
than  the  arerage  In  such  casks. 

(4.)  The  claimants  and  the  property  could  be  joined  In  the  suit. 

(Before  Waiti,  Ch.  J.,  Southern  District  of  New  York,  June  2lBt,  1878.) 

This  was  an  appeal  bj  the  claimants  from  a  decree  of  the 
District  Court  in  favor  of  the  libeUants,  (7  jBenedidf  506,)  in 
a  snit  in  remy  in  Admiraltj. 

Thanuu  H.  Bodnum^  for  the  libellant. 

F^ramkUn  A.  WUco»j  for  the  claimants. 

WATTBy  Oh.  J.  On  orabont  April  12thf  1878,  John  Han- 
rie,  Kephew,  shipped  on  board  the  ship  Hudson,  whereof  the 
libellant  was  master,  at  Cadiz,  Spain,  6S0  qnarter  casks  of 
sherry  wine,  to  be  transported  to  New  York  and  there  deliv- 
ered to  the  shipper,  or  his  assigns,  he  or  they  paying  freight 
and  primage  therefor,  amounting  to  (866  25,  in  gold.  Bills 
of  lading  in  the  nsual  form,  signed  by  the  master,  were  de* 
livered  to  the  shipper,  specifying  that  the  casks  were  in  good 
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order  and  well  conditioned,  but  which  contained  the  following 
clanse :  '^  Weight  and  contents  unknown ;  not  liable  for  ayei^ 
a^e  leakage  or  breakage."  The  bills  of  lading  were  trans- 
ferred by  the  shipper  to  the  claimants,  John  Osbom,  Sons  & 
Co.,  New  York.  The  whole  630  quarter  casks,  without  refer- 
ence to  what  was  in  them,  were  delivered  in  due  time  from 
the  ship,  in  Kew  York,  and  taken  to  the  bonded  warehouse  of 
the  United  States,  in  the  custody  of  the  oflSeers  of  customs, 
where  they  remaiued  at  the  time  of  the  filing  of  the  libel  in 
this  case.  There  had  been  some  leakage  during  the  voyage. 
Some  of  the  casks  were  empty  on  their  arrival,  and  others 
partially  so.  The  casks  were  of  an  inferior  quality,  badly 
Zt.Z  «.d  .h..^.  Upon  .Mr  .m^l  i^ljL  fj, 
condition  generally,  but  it  does  not  appear  that  their  bad  con- 
dition  could  be  attributed  to  anything  dse  than  their  inferior 
quality  and  the  usual  and  ordinary  perils  of  navigation.  The 
freight  and  primage  payable  according  to  the  terms  of  the 
bills  of  lading  were  duly  demanded  of  the  claimants,  and  pay- 
ment thereof  refused,  before  the  libel  was  filed.  No  eridence 
was  offered  by  the  claimants,  and  there  was  no  other  evidence 
of  the  negligence  of  the  vessel  than  the  condition  of  the  casb 
upon  her  arrival.  There  was  no  evidence  as  to  what  the  aver- 
age leakage  would  be  upon  such  a  voyage,  or  that  the  actaal 
leakage  in  this  case  was  greater  than  the  average. 

The  exception  in  the  bill  of  lading  exempted  the  ship  from 
liability  for  leakage  and  breakage  not  arising  from  her  own 
negligence. 

The  burden  of  proving  that  the  injury  to  the  casks  was 
caused  by  the  negligence  of  the  ship,  was  cast  upon  the  claim- 
ants by  the  proof  of  the  inferior  quality  of  the  casks.  As 
there  was  no  evidence  upon  that  subject,  the  case  of  the  claim- 
ants in  this  particular  has  not  been  made  out. 

The  burden  of  proving  that  the  leakage  was  greater  than 
the  average,  in  casks  of  the  quality  and  condition  of  these 
when  received  on  board  the  ship,  was  upon  the  claimants.  Ko 
evidence  having  been  given  upon  this  subject,  the  case  of  the 
claimants,  in  this  particular,  also,  has  not  been  made  out. 
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As  the  cause  of  action  in  this  case  arises  npon  a  contract 
'which,  if  it  binds  the  claimants  personally,  binds  also  the 
property,  both  the  claimants  and  the  property  may  be  joined 
in  the  suit. 

The  libellants  are  entitled  to  a  decree  for  $866  25,  in  gold, 
with  interest  at  the  rate  of  seTen  per  cent,  per  annam  from 
the  time  of  filing  the  libel,  and  for  costs. 


Nathan  W.  Poland 
Taw  Maryland  Coal  Company, 

Where  a  vessel  was  chartered  for  "  a  series  of  royages  "  from  G.  to  W.,  from 
Hay  2d  to  November  Ist,  with  coal  as  a  cargo,  each  trip,  for  a  compensation 
per  ton  of  coal,  the  charterer  was  not  bound  to  furnish  a  cargo,  at  G.,  on 
October  19th,  unless  there  was  reascmable  cante  to  believe  that  the  voyage 
could  be  completed,  in  the  usual  way,  by  November  1st. 

As  the  charter  spacified  what  lay  days  should  be  allowed  for  loading,  the  char- 
terer was  not  required  to  furnish  a  cargo,  except  at  his  own  convenieDCc, 
daring  such  liy  ilays. 

(Before  Waits,  Ch.  J.,  Sunthern District  of  New  York,  June  21st,  1878.) 

Watie,  Ch.  J.  On  May  2d,  1874,  the  schooner  Lizzie 
Heyer,  then  being  in  the  port  of  New  York,  was  chartered  by 
the  respondent  "for  a  series  of  voyages  from  Georgetown, 
D.  C,  to  Weymouth,  Mass.,  below  all  bridges,  from  the  second 
day  of  May  until  the  first  day  of  November,  1874,  charterers 
to  have  the  privilege  of  sending  the  vessel  two  trips  to  Boston 
in  lieu  of  two  to  Weymouth."  The  respondent  engaged  "  to 
provide  and  furnish  to  the  said  vessel  a  full  and  complete 
cargo  of  coal,  under  deck,  each  trip,  and  to  pay  *  *  ♦  * 
for  the  use  of  said  vessel,  during  the  voyage  aforesaid,  two 
dollars  and  sixty-five  cents  ($2  65)  per  ton,  of  2,240  lbs.,  de- 
livered at  Weymouth.     Freight  payable  on  delivery  of  cargo. 
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If  to  BoBtoD,  two  dollars  and  fifty  cents  ($2  50)  per  ton,  aod 
three  cents  per  ton  per  bridge."    The  lay  days  allowed  by  the 
charter  for  loading  and  discharging  were  '^  at  the  rate  of  ooe 
day,  Sundays  and  legal  holidays  excepted,  for  every  hundred 
tons  of  cargo,"  commencing  twenty-f onr  hoars  after  the  arrival 
of  the  vessel  in  port,  and  notice  thereof  to  the  respondent,  or  its 
agents  or  consignees.    The  carrying  capacity  of  the  vessd  was 
upward  of  six  hundred  tons.  Under  this  charter  the  vessel  made 
one  voyage  to  Boston,  three  to  Weymouth,  and  one,  by  special 
arrangement,  between  Baltimore  and  Weymouth.     She  sailed 
from  New  York  to  Georgetown,  May  3d,  and  arrived  May 
10th  ;  was  loaded,  and  sailed  for  Boston,  May  13th,  arriving 
there  May  24th ;  sailed  for  Georgetown,  May  30th,  where  she 
arrived  June  6th  ;  sailed  for  Weymouth,  June  10th,  arriving 
June  19th ;  mailed  again  for  Georgetown,  July  1st,  and  arrived 
July  8th ;  sailed  again  for  Weymouth,  July  15th,  and  arrived 
July  26th;  sailed  for  Georgetown,  July  Slst,  and  arrived 
August  7th  ;  sailed  for  Weymouth,  August  9th,  arriving  Aug- 
ust 19th.    From  Weymouth,  by  special  agreement,  she  then 
made  a  voyage  to  Baltimore  and  back,  sailing  from  Weymouth, 
September  4th,  and  arriving  at  Baltimore,  September  8th,  and 
sailing  from  Baltimore,  September  10th,  and  arriving  at  Wey- 
mouth, October  1st.    She  then  sailed  from  Weymouth,  Octo- 
ber 10th,  and  arrived  at  Georgetovni,  October  19th.    On  her 
last  arrival  at  Georgetown,  she  reported  to  the  respondent,  aod 
demanded  a  cargo  under  the  charter.    At  that  time  the  ruling 
market  rate  of  freight  to  Boston  was  one  dollar  and  fifty  cents 
per  ton.     The  respondent  offered  to  put  a  cargo  on  board, 
under  the  charter,  for  Boston,  if  the  vessel  would  agree  to  de- 
liver it  at  that  place  by  November  1st.    This  agreement  the 
libellant  refused  to  make,  but  he  offered  to  receive  a  cargo 
under  the  charter   and  enter  upon  the  performance  of  his 
voyage.    The  /espondent  then  offered  to  load  her,  and,  if  she 
arrived  in  Boston  by  November  1st,  pay  the  charter  price,  but, 
if  after  that  date,  the  market  price.    This  also  was  refused  bj 
the  libellant.    On  October  24th,  the  respondent  offered  to  load 
the  vessel  for  Boston  at  one  dollar  and  sixty  cents  per  tOD| 
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iirithout  reference  or  prejudice  to  claims  of  either  party  un- 
der charter,  leaving  claims  for  separate  settlement,  the  captain 
to  stipulate."  This  proposition  was  accepted  October  26th. 
She  was  accordingly  loaded  under  this  arrangement,  and  sailed 
October  27th,  arriving  in  Boston  November  26th.  She  was 
detained  on  her  voyage  ten  days  at  Hampton  Roads,  on  ac- 
count of  an  accident  to  her  captain.  The  freight  actually  paid 
under  this  last  shipment  was  $961  60,  while,  at  tha  charter 
rate,  it  would  have  amounted  to  $1,502  60.  This  libel  was 
filed  to  recover  the  difference,  being  $540  90. 

The  charter  party  being  for  "  a  series  of  voyages,''  the  libel* 
lant  could  not  be  required  to  receive,  or  the  respondent  to 
famish,  a  cargo  under  the  charter,  unless  there  was  reasonable 
cause  to  believe  that  the  voyage  could  be  completed,  in  the 
usual  and  ordinary  way,  by  November  1st. 

The  respondent  could  not  be  required  to  furnish  a  cargo, 
except  at  its  own  convenience,  during  the  lay  days  allowed  by 
the  charter. 

After  allowing  the  respondent  such  time  as  it  was  entitled 
to,  under  the  charter,  for  loading  the  vessel,  there  was  no 
reasonable  probability  that  a  voyage  to  Boston  could  be  com- 
pleted by  November  1st. 

The  Hbel  should  be  dismissed.    (See  8  Benedict^  847.) 

Otorge  A.  Blacky  ior  the  libellant. 
Charles  B.  Alexander ^  for  the  respondent. 
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Alpheus  Henley 
The  Brooklyn  Icb  Company. 

Where  there  is  no  special  agreement  as  to  the  time  within  which  a  Teasel  b  U 

be  unlonded,  the  law  implies  that  it  is  to  be  done  within  a  reasonable  titae 

after  her  arriyal. 
In  the  present  case,  it  was  held  that  the  con^nee  was  required  only  to  jm 

proper  diligence  in  taking  off  bis  cargo  in  the  customary  way,  and  that  he  hid 

used  such  diligence. 

(Before  Waite,  Cli,  J.,  Southern  District  of  New  York.  June  2l8t^  1878.) 

This  was  an  appeal  from  a  decree  of  the  District  Court, 
dismissing  the  libel,  (8  Benedict^  471,)  in  a  suit  in  personam^ 
in  Admiralty. 

Franklin  A.  Wilcox^  for  the  libellant. 
Edward  B.  Cowleaj  for  the  respondent. 

Waife,  Ch.  J.  In  the  summer  of  1874,  the  respondent  was 
engaged  in  the  business  of  shipping  ice  from  Dresden,  Maine, 
to  Brooklyn,  New  York,  for  sale  to  consamers.  It  had  no 
storehouses  in  Brooklyn,  but  occupied  a  wharf  in  Wallaboot 
Basin,  for  the  purpose  of  unloading  vessels.  Its  course  of 
business  was  to  send  out  from  three  to  six  vessels  a  week  from 
Dresden,  according  to  the  demand  in  Brooklyn,  and,  upon  the 
arrival  of  a  vessel  at  Brooklyn,  as  sales  were  made  to  consam- 
ers, unload  into  carts  upon  the  dock  for  delivery.  All  the 
work  of  unloading  was  done  between  sunrise  and  sunset,  and 
the  business  was  the  most  active  in  the  morning  and  evening, 
but  little  being  usually  done  at  midday.  The  usual  time  for 
the  discharge  of  a  cargo  of  235  tons  was  three  days.  On  Sep- 
tember 10th,  1874,  the  schooner  Marcus  Hunter,  of  which  the 
libellant  was  master,  took  on  at  Dresden  a  cargo  of  235  ^/^ 
tons,  and  sailed  for  Brooklyn.    Her  biU  of  lading  stipulated 
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that  the  ice  and'dannage  should  be  discharged  by  the  respond- 
ent, with  the  assistance  of  the  crew,  but  made  no  provision  for 
demurrer  or  detention.  The  vessel  was  detained  unusually 
long  upon  her  voyage,  by  calm  weather,  fog,  head  winds,  and 
the  usual  accidents  of  navigation,  and  did  not  arrive  in  Brook- 
lyn until  about  the  27th  of  September.  The  usual  voyage  was 
four  or  five  days.  While  she  was  on  her  way,  twelve  or  four- 
teen other  vessels  were  out.  All  these  vessels  arrived  about 
the  same  time.  Five  or  six  came  in  before  sne  did,  and  the 
rest  during  the  next  three  days.  Upon  his  arrival,  the  libel- 
lant  reported  to  the  respondent,  and  asked  to  be  unloaded.  The 
vessels  arriving  before  the  Hunter  were  given  the  preference, 
and,  owing  to  the  difScuIty  of  disposing  of  their  cargoes  in  the 
usual  way,  as  well  as  the  unusual  accumulation  of  arrivals,  she 
was  detained  with  her  load  on  board  until  October  9th.  The 
respondent  then  made  sale  of  six  or  seven  cargoes,  including 
that  of  the  Hunter,  at  a  great  sacrifice,  to  the  Washington  Ico 
Company,  which  had  storage  houses,  and  at  once  sent  her  to 
that  company  to  unload.  This  was  completed  the  next  day, 
and  she  was  then  ready  to  leave.  The  freight  due  upon  the 
ice  was  not  all  paid  before  the  libel  was  filed  in  this  case,  but, 
although,  at  first,  objection  was  made  against  paying  unless  all 
claim  for  demurrer  was  released,  before  the  libel  was  filed,  this 
objection  was  waived,  and  an  agreement  made  to  pay,  leaving 
the  libellant  to  enforce  his  claim  for  detention  as  he  might  see 
fit.  The  most  of  the  freight  was  paid  before  the  libel  was 
filed,  and  the  balance,  upon  demand,  a  few  days  thereafter. 

There  being  no  special  agreement,  in  this  case,  as  to  the 
time  within  which  the  vessel  should  be  unloaded,  the  law  im- 
plies that  it  was  to  be  done  within  a  reasonable  time  after  her 
arrival.  What  is  reasonable  in  a  particular  case  depends  upon 
the  special  circumstances  of  that  case.  Tlie  libellant  is  pre- 
sumed to  have  known  the  coarse  of  dealing  by  the  respondent 
with  its  shipments  upon  their  arrival  in  Brooklyn,  and  to  have 
assumed  the  risks  of  delay  in  discharging  which  were  neces- 
sarily incident  to  such  a  mode  of  doing  business.  He  might 
have  protected  himself  against  extraordinary  detention  by  a 
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stipulation  to  that  effect  in  his  bill  of  lading.  HaTing  failed 
to  do  this,  all  he  can  require  of  the  respondent  is  to  use  proper 
diligence  in  taking  off  his  eargo  in  the  customary  way.  Un- 
der the  application  of  this  rule  the  respondent  is  not  in  fault 
While  there  was  delay  in  unloading,  it  happened  through  no 
neglect  of  the  respondent.  The  unusual  accumulation  of  ves- 
sels at  Brooklyn,  caused  by  the  accidents  of  navigation,  neces- 
sarily occasioned  delay  in  unloading  them  in  the  customary 
way.  This  was  one  of  the  risks  of  the  business  in  which  Uie 
libellant  accepted  employment,  and  against  which  he  diould 
have  made  provision  by  special  contract,  if  he  desired  to  throw 
the  loss  upon  the  respondent.  The  respondent  used  all  the 
diligence  which  could  properly  be  required  of  it,  under  the 
circumstances,  to  unload  the  vessel,  after  her  arrivaL 

As  the  respondent  had  consented  to  pay  the  freight  before 
the  libel  was  filed,  and  the  whole  litigation  has  been  in  re- 
spect to  the  daim  of  damages  for  the  detention,  the  respond- 
ent, having  in  fact  paid  the  freight  in  full,  is  entitled  to  costs. 

The  libel  is  dismissed,  with  costs,  in  both  Courts. 


Thx  Java. 

Id  the  case  of  a  colliflioii  between  a  steamer  and  a  suUng  vessel,  the  bvrdeo  b 
upon  the  steamer  to  show  a  sufficient  reason  for  not  keeping  out  of  the  vaj  of 
the  sailing  yessel. 

Where,  in  such  a  coHislon,  all  on  the  sailing  ▼essel  who  knew  aajthii^  of  the 
occurrences  which  immediately  preceded  the  eollision«  were  lo«t,  it  is  Imbbi- 
bent  on  the  steamer  to  make  out,  by  clear  and  satisfactory  proo(  any  fsnUi 
charged  on  the  sailiog  vessel. 

A  steamer,  in  mid-ocean,  on  a  dark  night,  had  no  lookout  on  her  forecasOe,  bat 
had  two  lookouts  on  the  bridge,  one  at  each  end  of  it.  She  had  her  fot^irj- 
sail  set,  which  obstructed  the  view  ahead  from  the  bridge,  and  she  was  geio| 
at  her  utmost  speed  against  a  heavy  sea.  Under  the  circamstasoea,  the  kwk- 
outs  could  not  reasonably  have  been  required  to  remain  on  the  forecastle.  Tbe 
steamer  having  collided  with  a  sailing  vessel :  Hdd^  that,  with  the  speed  of  the 
steamer,  and  the  forestry  sail  set,  the  lookout  was  insuflideiit,  and  tiie 
was  in  fisult  therefor. 

(Before  W^ts,  Ch.  J.,  Southern  District  of  New  York,  June  21st,  1878.) 
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This  was  an  appeal  from  a  decree  of  the  District  Court,  in 
favor  of  the  libellants  (6  JBenediety  245,)  in  a  rait  in  rem^  in 
Admiraltj. 

■ 

WtUiam  Alien  Butler^  for  the  libelkDtB. 

Daniel  D,  Lordj  for  the  claimants. 

Waitb,  Oh.  J.    On  the  7th  of  July,  1871,  the  Swedish 
bark  Anitas,  of  about  465  tons  burthen,  left  the  harbor  of 
Portsmouth,  England,  bound  on  a  voyage  to  Miramichi,  New 
Brunswick,  in  ballast,  and  with  a  crew  of  twelve  men,  all  told. 
At  a  little  before  half  past  ten  at  night,  on  the  25th  of  Au- 
gust, she  was  run  down  and  instantly  sunk  by  the  steamship 
Java,  in  mid-ocean,  near  latitude  48^  49^  north  and  longitude 
45^  42^  west.    Only  one  of  those  on  board  was  saved.    The 
night  was  dark  and  cloudy,  with  a  fresh  wind  from  the  south- 
west, occasional  showers,  and  some  mist.    A  light  could  be 
seen  from  two  to  three  miles  away,  and  the  hull  of  a  veasel  a 
quarter  of  a  mile.    The  sea  was  heavy,  though  below  the  aver- 
age of  stormy  seas,  and  confused,  as  a  portion  was  running 
from  the  northwest  and  a  portion  from  the  southwest,  the 
wind  having  changed  four  or  five  hours  before  from  the  north- 
west to  the  southwest.    The  Anitas  was  on  h^r  starboard  tack, 
under  short  sail  and  headed  to  the  eastward  of  south.    The 
Java  was  headed  west-northwest,  and  proceeding  under  full 
Bteam,  about  ten  knots  an  hour,  but  pitching  and  rolling 
heavily  in  the  head  sea.    She  was  goiug  as  fast  as  she  could 
be  driven  against  the  sea,  though  her  usual  speed  was  fourteen 
knots  an  hour.    With  the  speed  at  which  she  was  going,  she 
could  be  stopped  in  a  distance  of  one-quarter  of  a  mile.    Ao- 
oording  to  the  rules  prescribed  by  the  master  for  the  naviga- 
tion of  the  Java,  two  lookouts  are  kept  on  the  forecastle  at 
night,  when  they  can  stay  there  with  safety  to  themselves,  and 
the  forecastle  is  the  best  position  on  her  from  which  to  dis- 
cover approaching  lights  and  vessels.    Owing  to  the  wind, 
which  drove  inboard  the  ndn  and  spray  that  was  being  con- 
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stantly  created  by  the  waves  beating  against  her  bows,  it  was 
difficult  for  the  lookouts  to  see  ahead  from  the  forecastle.    It 
was  also  a  dangerous  position  for  them  to  occupy  at  the  speed 
the  ship  was  going,  on  account  of  her  rollfng  and  plunging  in 
the  head  sea.     For  these  reasons,  before  the  collision  occnired, 
the  lookouts  were  withdrawn  from  the  forecastle  and  placed  at 
each  end  of  the  bridge.    If  the  speed  of  the  vessel  had  been 
sufficiently  reduced  they  might  have  remained  with  safety  on 
the  forecastle.    The  bridge  was  about  forty  feet  abaft  the  fore- 
mast and  one  hundred  feet  from  the  stem.     It  is  eight  feet 
higher  than  the  forecastle  and  about  forty  feet  long,  extending 
nearly  all  the  way  across  the  ship.     It  was  protected  in  front 
from  the  weather  by  a  canvas  screen  about  four  and  a  half  feet 
high.     The  fore-trysail  was  set,  extending  nearly  all  the  way 
from  the  foremast  to  the  bridge.     There  were  no  other  sails 
set.    The  range  of  vision  for  each  lookout  was  confined  to  the 
side  of  the  ship  on  which  he  was  stationed,  reaching  ahead 
only  about  a  point  and  a  half  over  the  bow.     The  foremast  is 
about  forty  feet  forward  of  the  bridge.     The  Anitas  was  not 
discovered  from  the  Java  until  less  than  a  minute  before  the 
collision,  when  the  starboard  lookout  saw  a  dim  white  light 
about  a  point  on  the  starboard  bow,  and  directly  thereafter  a 
bright,  clear  red  light.    As  soon  as  he  discovered  it  he  reported 
to  the  second  officer,  who  was  at  the  port  end  of  the  bridge. 
The  officer  went  instantly  to  the  starboard  end  of  the  bridge, 
where  he  saw  only  the  red  light.    He  immediatelly  stepped  to 
the  telegraph,  signalled  to  stop  the  engine,  calling  out,  at  the 
same  time,  to  put  the  wheel  hard  a-port,  and  repeated  the 
order  by  telegraph.    Both  these  orders  were  promptly  obeyed, 
but,  before  the  course  of  the  steamer  could  be  changed,  or  the 
heading  at  all  stopped,  the  collision  occurred.    The  master  of 
the  Java  was  in  his  room  on  the  saloon  deck,  not  more  than 
forty  feet  from  the  bridge,  when  he  heard  the  call  to  port  the 
wheel.     He  was  awake  and  dressed.    As  soon  as  he  heard  the 
call  he  rushed  to  the  bridge,  but,  by  the  time  he  reached  the 
steps  which  led  to  it  from  the  saloon  deck,  the  two  vessels 
came  together,  and  the    bark  was    sunk   by   the  time  he 
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reached  the  bridge.  The  bark  was  Btruck  a  square  blow  on 
her  port  side,  a  little  forward  of  her  mainmast.  The  only 
person  saved  from  her  was  wakened  from  his  sleep  in  the 
forecastle  by  the  singing  out  of  the  men  on  her  deck.  He 
jumped  from  his  bunk,  and,  without  stopping  to  dress,  went 
on  deck,  where  he  arrived  just  as  the  vessels  came  together. 
He  went  below  at  eight  o'clock,  and  knew  nothing  of  what 
transpired  after  that  until  the  coIlisioD.  The  starboard  look- 
out man  on  the  steamer  did  not  see  the  white  light  after  the 
red  light  appeared,  and  he  did  not  see  the  red  light  all  the 
time  until  the  collision.  The  port  lookout  man,  while  he  saw 
the  hull  of  the  bark  before  the  two  vessels  came  together, 
did  not  see  any  light,  and  the  second  otBcer  did  not  see  the 
red  light  after  he  telegraphed  to  stop  the  engine  and  port  the 
wheel.  The  bark  and  her  cargo  were  a  total  loss,  and  both 
belonged  to  the  libellants.  The  value  of  the  bark  and  her 
cargo  was  15,894  55  dollars,  as  of  December  31st,  1S74. 

The  Java,  being  a  steamer,  was  bound  to  keep  out  of  the 
way  of  the  bark,  a  sailing  vessel,  and  the  burden  is  upon 
her  to  show  a  suffit*ient  reason  for  not  doing  so.  As  all  on 
board  the  bark  who  knew  anything  of  the  occurrences  which 
immediately  preceded  the  collision,  were  lost  at  the  time,  it  is 
incumbent  upon  the  steamer  to  make  out  the  faults  charged 
upon  the  bark  by  clear  and  satisfactory  proof.  This  has  not 
been  done. 

A  good,  clear  and  bright  red  light,  on  the  port  side  of  the 
bark,  was  actually  seen  from  the  steamer  before  the  collision. 
It  may  also  fairly  be  inferred  from  the  evidence,  that,  when 
discovered,  it  was  fixed  and  in  its  proper  place.  It  was  cer- 
tainly on  the  side  of  the  vessel  where  it  belonged,  and  neither 
the  second  ofiicer  nor  the  lookout,  who  alone  saw  it,  intimate 
that  it  was  not  in  its  proper  position.  They  both  saw  the  hull 
of  the  vessel,  and,  if  the  light  had  been  simply  held  out  from 
the  deck,  in  the  emergency  of  the  moment,  as  was  claimed  in 
the  argument,  that  fact  would  certainly  have  attracted  atten- 
tion at  the  time,  and  would  not  have  been  forgotten.  It  could 
not  have  been  displayed  after  the  white  light  was  seen,  because 
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that  would  have  involyed  a  change  of  its  pofiition,  and  the 
lookout  does  not  say  that  it  was  moved  after  he  first  saw  it 
He  does  not  remember  seeing  it  all  the  time  nntil  the  collis- 
ion, but  it  was  stationary  so  long  as  he  had  it  in  view.  Neither 
was  the  red  light  changed  for  the  white  one  which  was  first 
noticed.  That  would  have  involved  some  change  of  positioD, 
and  all  the  lookout  says  upon  the  subject  is,  that  he  first  saw 
a  dim  white  light,  and  directly  after  a  red  one,  dear  and  dis- 
tinct. From  the  time  the  white  light  was  first  discovered 
until  the  collision,  all  concede  was  less  than  a  minute,  and, 
judging  from  the  attending  circumstances,  it  could  not  have 
exceeded  thirty  seconds.  It  would  not  have  been  possible,  io 
that  length  of  time,  to  have  substituted  one  light  for  another, 
or  to  have  displayed  a  new  one,  without  some  movement 
which  must  have  attracted  the  attention  of  those  who  were 
watching  from  the  Java. 

All  the  testimony  necessarily  comes  from  the  men  on  the 
steamer.  Those  on  the  bark  were  all  lost,  except  one.  He 
went  below  at  eight  o'clock,  when,  perhaps,  the  lights  ought 
to  have  been  set ;  but  no  inquiries  were  made  of  him  upon 
that  subject.  Coming,  as  he  did,  upon  deck  at  the  very  mo- 
ment of  the  collision,  it  cannot  be  supposed  that  he  would 
know  anything  of  the  condition  of  the  lights  then. 

It  matters  not  that  no  green  light  was  seen,  for,  situated 
as  the  two  vessels  were,  that  light  would  necessarily  be  out  of 
sight  upon  the  Java,  even  though  it  had  been  brightly  bom- 
ing.  Neither  does  it  signify  that  the  red  light  was  not  notioed 
until  the  moment  of  the  collision.  The  testimony  shows  that 
the  hull  of  a  vessel  could  have  been  seen,  that  night,  a  quarter 
of  a  mile  away ;  but  the  hull  of  this  vessel  was  not  discovered 
until  attention  was  attracted  to  it  by  the  lights,  although  her 
sails  were  set.  When  the  light  was  seen,  it  was  burning 
biightly  and  in  its  proper  place.  It  must,  therefore,  have  be^ 
put  in  position  before  it  was  in  fact  discovered.  The  fair  in- 
ference, from  all  the  circumstances,  is,  that  it  was  properly 
displayed,  and  that  it  was  not  seen  because  of  an  insufficient 
lookout  upon  the  steamer. 


JUNE,   1878.  529 


The  Jaya. 


Ho  rale  is  better  established  than  that  a  sufficient  and  com- 
petent lookout  is  indispensable  to  the  safety  of  navigation.  As 
much  depends  upon  the  care  and  attention  of  those  who  watch 
for  danger^  and  report  to  the  officer  in  command,  as  upon  the 
officer  who  directs  what  shall  be  done  when  the  report  is  made. 
A  powerful  steamer,  at  full  speed,  on  a  dark  night,  although 
in  mid-ocean,  has  no  right  to  omit  any  duty  which  belongs  to 
snch  a  situation.  She  must  almost  necessarily  destroy  any 
small  vessel  with  which  she  comes  in  collisipn.  Her  duty  is 
to  keep  out  of  the  way  of  any  sailing  vessel  she  may  meet. 
It  is  of  the  utmost  importance,  therefore,  that  she  keep  a  con- 
stant and  vigilant  watch  for  their  appearance.  Having  the 
greater  power  to  destroy,  she  should  be  the  more  watchful  to 
preserve.  The  highest  skill  is  required  from  her,  both  in  re- 
spect to  her  officers  and  responsible  men.  The  greater  the 
responsibility,  the  greater  the  diligence  required. 

It  cannot,  for  a  moment,  be  doubted,  that  two  faithful  and 
competent  men  upon  the  forecastle  of  the  Java,  with  their 
view  unobstructed  by  sails,  would  be  more  likely  to  discover 
approaching  lights  and  vessels,  than  if  stationed  at  the  ends  of 
the  bridge,  with  the  lower  sails  set  upon  the  foremast.  The 
general  orders  of  the  master  were,  that  there  should  be  two 
lookouts  on  the  forecastle,  on  any  night  when  they  could  be 
there  with  safety  to  themselves,  and  one  during  the  day. 
They  are  not  to  be  stationed  there  when  it  would  unneces- 
sarily endanger  their  lives ;  but,  clearly,  under  ordinary  cir- 
cumstances, that  is  the  best  place  for  observation,  and,  if  they 
are  withdrawn  to  another  position,  care  must  be  taken  that  the 
loss  of  advantage  which  arises  from  the  change  is  made  up,  as 
far  as  possible,  in  some  other  way.  The  best  watch  that  can 
be  secured  must  in  some  form  be  maintained. 

On  this  occasion,  the  lookouts  were  withdrawn  to  the 
bridge.  At  the  speed  the  steamer  was  going,  they  could  not 
reasonably  have  been  required  to  remain  upon  the  forecastle 
forward  of  the  mast.  Upon  the  bridge,  with  the  fore-trysail 
set,  it  must  have  been  obvious  to  all  that  their  view  was  ob- 
structed.   If  it  was  necessary  to  keep  the  sail  up^  to  steady 
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the  Bhip,  something  should  have  been  done  to  compensate  for 
the  loss  its  maintenance  in  that  position  entailed.  Sometimes, 
when  a  man  cannot  be  stationed  npon  the  forecastle  forward 
of  the  mast,  he  may,  with  propriety,  be  kept  at  the  mast.  It 
matters  not  that  this  may  require  the  employment  of  addi- 
tional force  upon  that  duty.  If  needed,  it  should  be  supplied. 
But,  if  that  cannot  be  done,  or  something  else  reasonably  suffi- 
cient for  the  accomplishment  of  the  object  in  view,  the  speed 
must  be  slackened.  In  all  cases,  speed  must  yield  to  safety, 
when  required. 

In  this  case,  nothing  was  done  upon  the  Java  to  make  up 
for  the  loss  in  the  position  of  the  lookout.  The  sail  was  not 
taken  in,  no  attempt  was  made  to  keep  a  lookout  at  the  fore 
mast,  and  the  speed  was  not  slackened.  On  the  contrary,  the 
vessel  was  driven  at  her  utmost  speed,  under  the  circumstances. 
The  lookouts  either  did  not  or  could  not  perform  their  duty, 
and  the  loss  occurred.  In  my  opinion,  the  steamer  was  solely 
in  fault,  and  should  make  good  tlie  damages. 

The  testimony  taken  since  the  hearing  in  the  District 
Court  does  not  materially  affect  the  case.  I  do  not  place  the 
most  implicit  confidence  in  all  that  is  said  by  some  of  the  wit- 
nesses, but,  were  it  all  true,  the  result  would  not  be  changed. 
It  is  of  no  consequence  that  the  bark  did  set  out  upon  her 
voyage  with  a  short  supply  of  oil,  if,  as  I  think  is  fully  estab- 
lished, she  was  sailing  with  the  proper  lights  on  the  night 
when  the  collision  occurred.  With  proper  and  vigilant  look- 
outs, stationed  where  they  ought  to  have  been,  upon  the 
fitearaer,  and  performing  their  duty,  it  is  probable  the  accident 
would  not  have  happened. 

A  decree  should  be  rendered  in  favor  of  the  libellants, 
for  the  agreed  damages,  $15,894  55,  and  interest  from  Decem- 
ber 81st,  1874,  with  costs. 
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A.,  the  master  and  owner  of  the  canal  boat  M.,  filed  a  lihel  m  rem,  in  Admiralty, 
in  the  IMstrict  Court,  against  the  screw  steamer  C,  for  himself  and  for  an  in- 
sarance  company,  alleging  that  the  company  was  the  insurer  of  the  cargo  of 
the  TtL,  and  that  the  M.,  and  her  cargo,  had  been  damaged  by  a  collision  be- 
tween the  M.  and  the  C,  through  the  fault  of  the  C.    The  libel  did  not  allege 
that  the  cargo  was  owned  by  an  innocent  party,  nor  that  the  insarance  com- 
pany had  paid  the  loss.   The  collision  occurred  in  a  slip,  as  the  C.  was  moving 
oat.     The  District  Court  held  that  the  C.  was  in  fault  for  aUowing  herself  to 
be  drawn  over  toward  the  M.,  by  a  stern  line  fastened  to  the  opposite  pier, 
which  was  not  cast  off  in  time ;  and  that  the  M.  was  in  fault  for  being  insuffi- 
ciently fastened,  so  that  she  was  drawn  over  towards  the  C.  by  the  suction 
caoaed  by  the  screw  of  the  C.    On  appeal  by  both  parties,  this  Court  held, 
for  tiie  same  reasons,  that  both  Tessels  were  in  fault,  and  made  a  decree  hold- 
lag  the  C.  liable  for  only  one-half  of  the  damages  sustained  by  both  the  M. 
and  her  cargo. 
After  the  decision  of  this  Court  was  announced,  the  insurance  company  moyed 
(l)that  it  might  be  allowed  to  prosecute  the  suit  for  its  own  interest;  (2) that 
it  might  be  made  a  party  libellant,  and  allowed  to  prore  that  the  can^  on 
board  the  M.  was  owned  by  an  innocent  party,  that  it  was  insured  against 
Ices  by  the  company,  and  that  the  loss  had  been  paid  in  full ;  (8)  that  the 
record  brought  up  on  appeal  might  be  amended  by  inserting  in  the  apostles 
the  minutes  o.  the  Commissioner,  on  the  reference  in  the  District  Court  to 
aacertun  the  amount  of  damages ;  and  (4)  that  a  decree  might  be  entered 
against  the  C,  and  in  £ayor  of  the  insurance  company,  for  the  full  amount  of 
the  damages  to  the  cargo :  Held, 
(1.)  That  the  company  might,  If  necessary,  be  admitted  as  a  party,  in  order  to 
settle  its  rights  to  its  share  of  the  recovery,  as  against  the  libellant,  but  only 
to  that  extent ; 
(2.)  That^  as  the  M.  was  sold  three  times  between  the  time  of  the  coIUtton  and 
the  time  of  the  decree  of  the  District  Court,  and  as  the  remedy  over  against 
the  M.,  in  favor  of  the  C,  had  been  lost  by  the  delay,  the  company  could  not 
now  be  allowed  to  make  proof  of  the  innocent  ownership  of  the  cargo,  so  as 
to  charge  the  C.  with  the  entire  damage  to  the  cargo,  under  the  rule  estalK 
lished  in  1^  AtUu,  (98  U.  8„  802,)  although  the  decision  in  The  Atla»  was 
not  made  until  after  the  libellant  had  appealed ; 
(8.)  That,  as  the  report  of  the  Commissioner  waa  not  excepted  to^  It  was  not 

necessary  that  bis  minutes  of  testimony  should  be  brought  up ; 
(4.)  That  there  could  not  be  a  decree  against  the  0.  for  the  fnfl  amount  of  the 
damages  to  the  oargo. 

(Before  Waits,  Cb.  J.,  Southern  District  of  New  York.  June  2Ut»  18784 
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In  this  case,  there  were  appeals  bj  both  parties  from  a 
decree  of  the  District  Court,  in  a  suit  in  rem^  in  Admiralty, 
in  a  cause  of  collision,  finding  both  vessels  to  bave  been  in 
fault,  and  dividing  the  damages. 

Robert  D,  Benedict,  for  the  libellant. 
James  W.  Gerardy  for  the  claimants. 

Waite,  Ch.  J.  The  libellant  was,  at  the  time  of  the 
occurrence  hereinafter  mentioned,  the  master  and  owner  of 
the  canal-boat  Montana,  having  on  board  a  cargo  of  wheat, 
taken  in  at  Oswego,  New  York,  to  be  transported  to  New 
York  city,  and  there  delivered  to  Tompkins  &  Co.,  consignees. 
Between  two  and  three  o'clock  in  the  afternoon  of  November 
11th,  1871,  the  boat,  with  her  cargo,  was  moved  into  the  slip 
between  piers  44  and  45  North  river,  in  New  York  city,  for 
the  purpose  of  having  her  cargo  transferred  to  the  steam-ship 
Erin,  then  moored  along  the  North  side  of  pier  44.  The 
Erin  was  a  sea-going  steamer,  370  feet  long  and  41  feet  wide, 
lying  with  her  bow  towards  the  river,  and  her  stem  near  to  an 
L,  on  pier  44,  forty-seven  feet  wide,  and  extending  one  hun- 
dred and  thirty  feet  from  the  bulkhead  of  the  slip  at  the 
street.  The  Montana  was  ninety-six  feet  long  and  seventeen 
feet  six  inches  wide.  Soon  after  her  arrival  in  the  slip,  she 
was  moored  along  side  of  the  lighter  Fret,  twenty-three 
feet  wide,  and  from  sixty  to  seventy  feet  long,  which  lighter 
was  made  fast  to  the  Erin,  opposite  the  after  hatch  of  that 
vessel,  with  her  bow  towards  the  bulkhead,  by  lines  leading 
from  her  deck,  bow  and  stem,  to  the  deck  of  the  Erin.  The 
deck  of  the  Erin  was  much  higher  out  of  water  than  that  of 
the  Fret.  The  Montana,  with  her  bow  also  toward  the  bulk- 
head, was  made  fast  to  the  Fret  by  lines  from  her  stem  and 
middle  cleats,  which  latter  cleat  was  about  her  midships,  to 
the  bow  and  stem  of  the  Fret.  The  decks  of  these  two  boat£ 
were  about  equal  distances  above  the  wat^.  The  bow  of  the 
Montana  extended  from  twenty-five  to  thirty  feet  beyond  that 
of  the  Fret,  and  there  was  no  line  from  it  either  to  the  Erin 
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or  the  pier.  A  floating  elevator,  twenty-four  feet  wide,  and 
one  hundred  feet  long,  waa  made  fast  to  the  Erin  at  her 
middle  hatch,  between  the  Montana  and  the  river.  Outside 
of,  and  made  fast  to,  this  elevator,  was  a  grain  barge  seventeen 
feet  six  inches  wide,  and  one  hundred  feet  long.  The  slip  was 
one  hundred  and  sixty  feet  wide  at  the  river,  and  varied  from 
that  to  163  feet,  until  it  reached  the  L.  From  there  to  the 
bulkhead,  it  was  115  or  116  feet  wide,  and,  alongside  the  L, 
in  the  narrow  part  of  the  slip,  two  coal  barges  were  moored 
side  by  side.  The  depth  of  the  water  in  the  part  of  the  slip 
where  the  steamer  laid,  varied  from  18  to  22  feet.  The 
steam-ship  City  of  Paris,  416  feet  long,  and  forty  feet  six 
inches  wide,  was  lying  in  the  slip  along  side  of  pier  45,  when 
the  Montana  came  in.  Her  bow  was  towards  the  river,  and 
her  stem  was  on  a  line  nearly  at  right  angles  with  the  end  of 
the  L,  on  pier  44.  She  was  an  ocean  steamer,  and  one  of  a 
line  of  packets  plying  between  New  York  and  Liverpool,  and 
leaving  that  slip  on  regular  sailing  days.  When  the  Montana 
came  in,  the  steamer  had  her  steam  up,  and  there  was  every 
indication  that  she  was  about  to  leave  upon  her  voyage.  This 
was  observed  and  understood  by  the  libellant.  Some  time 
before  she  left,  she  got  out  lines  from  her  bow  and  stem, 
took  them  across  the  slip,  and  made  that  from  the  bow  fast 
to  pier  44,  and  that  from  the  stem  to  the  L.  By  these  lines 
she  was  worked  off  from  pier  45,  ten  or  twelve  feet,  so  as  to 
avoid  collision  with  her  own  dock  and  the  sheds  upon  it,  as 
she  moved  out  of  the  slip.  A  short  time  before  starting,  the 
usual  whistle  was  blown.  The  captain,  being  on  the  bridge 
of  his  vessel,  sent  aft  to  inquire  whether  all  was  clear,  and, 
receiving  an  affirmative  answer,  blew  the  last  whistle  and 
gave  orders  to  go  ahead.  The  lines  leading  to  pier  45  were 
let  go,  but  both  of  those  leading  across  the  slip,  aud  made 
fast  upon  pier  44  and  the  L,  were  held  on.  No  special  notice 
was  given  from  the  steamer  to  the  boats  in  the  slip,  that  she 
was  about  to  leave,  but  the  libellant,  standing  upon  the  deck 
of  his  boat,  saw  what  was  being  done,  and  knew  what  it 
meant.    He  took  no  additional  precautions  to  protect  his  boat 
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against  injarj  by  the  movement  of  the  steamer,  BopposiBg 
what  he  had  done  was  safficient  The  officers  and  men  on  the 
steamer  were  in  a  sitnation  to  see  how  the  Montana  was 
moored  and  fastened,  and  did  see  her  when  the  orders  were 
given  to  go  ahead.  The  movement  of  a  hirge  steamer  like 
the  City  of  Paris  out  of  her  slip  necessarily  *  causes  a  dis- 
placement of  the  water,  and  the  revolution  of  her  propeller 
has  a  tendency  to  suck  in  under  her  stem,  with  great  force, 
everything  which  com^s  within  its  influence.  This  is  a  fact 
well  understood  by  all  engaged  in  that  business.  The  stern 
line  leading  from  the  steamer  to  the  L  was  not  let  go  until 
she  had  gone  some  distance  ahead.  This  caused  her  stem  to 
swing  over  towards  the  Montana.  The  suction  created  by  the 
revolution  of  the  propeller  drew  the  bow  of  the  Montana 
toward  the  steamer,  and,  when  the  propeller  passed  by  the 
Montana,  one  of  its  flanges  struck  her  under  water  abont 
twenty  feet  from  her  bow,  causing  a  leak  and  damaging  the 
cargo.  The  boat  herself  suffered  but  slight  injury.  The 
second  officer  of  the  steamer  noticed  the  Montana  moving 
toward  the  steamer,  and  called  out  to  stop  the  engine,  but  no 
attention  was  paid  to  him,  and  the  steamer  proceeded  to  sea 
without  any  knowledge,  on  the  part  of  her  officers,  of  what 
had  occurred.  Usually,  when  a  steamer  goes  out  under  tbe 
circumstances  which  existed  at  this  time,  the  stem  line  is  let 
go  before  she  is  started  ahead.  No  notice  was  given  to  the 
Montana,  that  any  other  than  the  usual  course  was  to  be  taken 
in  this  case.  The  swinging  of  the  steamer  on  her  stem  Ibe 
contributed  directly  to  the  collision  which  occurred,  but  still 
there  would  have  been  no  collision  if  the  bow  of  the  Montana 
had  not  been  drawn  toward  the  steamer. 

While  it  is  the  duty  of  a  large  steamer,  in  leaving  her 
dock,  to  take  care  that  no  unnecessary  damage  is  done  to  other 
vessels  lying  in  proximity  to  her,  it  is  equally  the  duty  of  the 
other  vessels  to  take  all  reasonable  precautions  to  protect 
themselves  from  the  dangers  to  which  they  will  be  exposed 
by  her  movements.  The  libellant,  in  this  case,  had  ample 
notice  that  the  steamer  was  about  leaving.    He  saw  or  could 
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have  aeen  her  lines  pasBing  across  the  slip.  He  knew,  or  ought 
to  have  known,  that,  unless  his  boat  was  securely  fastened,  she 
would  be  drawn  in  under  the  stem  of  the  steamer  and  exposed 
to  being  struck  by  the  propeller  sa  it  passed.  He  also  knew, 
or  ought  to  have  known,  that,  with  the  Fret  lying  close  to  the 
Erin,  fastened  only  by  lines  leading  up  to  the  deck  of  that 
vessel,  she  could  be  moved  to  some  extent  outwards  into  the 
slip.  With  his  own  boat  fastened  only  by  lines  at  her  stern 
and  midships,  it  must  have  been  evident  to  him  that  her  bow 
could  be  swung  some  distance  outwards.  He  also  could  and 
did  see  that  the  space  between  him  and  the  steamer  was  not 
more  than  twenty  or  twenty-five  feet.  It  needed,  therefore, 
but  a  slight  movement  of  the  two  vessels  toward  each  other, 
to  bring  them  together.  Under  such  circumstances,  it  was 
clearly  his  duty  to  be  specially  careful  that  the  bow  of  his 
boat,  which  was  the  first  to  be  exposed  to  the  action  of  the 
propeller,  was  held  fast  in  its  position.  It  is  evident  that  a 
line  from  his  bow  to  the  Erin,  properly  fastened,  would  have 
prevented  the  accident.  This  simple  precaution  he  failed  to 
take.  It  matters  not  that  neither  of  the  lines  by  which  he 
was  made  fast  to  the  Fret  was  broken.  His  boat  was  left  so 
that  she  could  swing  to  some  extent  upon  her  line  midships, 
and  she  did  do  so.  This,  added  to  the  swing  of  the  stem  of 
the  steamer,  caused  the  loss.  The  libellant  was,  therefore, 
clearly  in  fault 

But  the  steamer  was  equally  in  fault.  If  her  stern  line 
had  been  cast  off  before  she  started,  there  is  no  reason  to  be- 
lieve that  her  stem  would  have  gone  over  toward  the  Mon- 
tana, as  it  could  not  but  do  with  the  line  fast  Thus  the  in- 
jury was  caused  by  the  combined  fault  of  the  two  vessels. 
That  of  neither  was  sufficient  alone  to  produce  it.  The  dam- 
ages of  the  parties  in  fault  must,  therefore,  be  divided  between 
them. 

It  is  contended,  however,  that,  under  the  mle  as  estab- 
lished in  the  case  of  The  AUas^  (93  V.  S.y  302,)  the  owners  of 
the  cargo  are  entitled  to  their  damages  in  full,  as  they  are 
innocent  parties.    The  libel  is  filed  by  the  master  and  owner 
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of  one  of  the  faulty  vessels,  for  himself  and  the  Pacific  Mntoal 
Insarance  Company,  of  New  York,  and  there  Las  been  no  in- 
tervention by  any  owner  of  the  cargo.  It  is  averred  that  the 
insurance  company  was  the  insurer  of  the  cargo,  but  it  is  no- 
where averred  or  proved  that  the  owner  of  the  boat  was  not 
the  owner  of  the  cargo,  or  that  the  insarance  company  has 
paid  the  loss.  There  is  nothing  in  the  case,  therefore,  as  it 
stands,  to  relieve  the  cargo  from  the  fault  of  the  HoDtana. 

The  decree  of  the  District  Court  is  afiSrmed,  and  a  decree 
to  that  effect  may  be  prepared. 

Subsequently,  the  Pacific  Mutual  Insurance  Company 
moved  the  Court,  (1)  that  it  might  be  allowed  to  prosecute 
the  suit  for  its  own  interest ;  (2)  that  it  might  be  made  a  party 
libellant,  and  allowed  to  prove  that  the  cargo  on  board  the 
Montana  was  owned  by  an  innocent  party ;  that  it  was  insored 
against  loss  by  the  company,  and  that  the  loss  had  been  paid 
in  full ;  (3)  that  the  record  brought  up  on  appeal  might  be 
amended,  by  inserting  in  the  apostles  the  minutes  of  the  Com- 
missioner, on  the  reference  in  the  District  Court,  to  ascertain 
the  amount  of  damages ;  and  (4)  that  a  decree  might  be  en- 
tered against  the  City  o'f  Paris,  and  in  favor  of  the  insarance 
company,  for  the  full  amount  of  the  damages  to  the  cargo. 

WArrE,  Ch.  J.  The  original  libel  was  filed  by  the  master 
and  owner  of  the  Montana,  '^  for  himself  and  for  the  Pacific 
Mutual  Insurance  Company  of  New  York."  In  it  the  libel- 
lant avers,  on  information  and  belief,  that  '^  the  said  Pacific 
Mutual  Insurance  Company  were  insurers  of  about  7,405 
bushels  of  wheat,  constituting  the  cargo,"  and  *^  that  the  dam- 
age done  to  the  cargo  by  reason  of  the  said  collision,  and  the 
flooding  of  the  cargo  with  sea-water,  was  so  great  as  to  cause 
an  almost  total  loss  of  the  said  cargo  to  the  owners  thereof, 
and  that,  by  reason  of  the  damage  done  to  said  canal-boat,  the 
libellant  herein,  and  the  insurers  of  the  cai^,  have  suffered 
loss,"  &c.  Under  these  averment43  there  will  be  no  difiScnItj 
in  framing  the  decree,  if  it  is  desired,  so  as  to  separate  the 
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amount  of  the  recovery  on  account  of  the  insurer  of  the  cargo 
from  that  on  account  of  the  owner  of  the  boat.  Unless  there 
is  a  dispute  between  these  parties  as  to  their  respective  inter- 
ests, there  can  be  no  necessity  for  the  actual  intervention  of 
the  company.  The  Court  will,  upon  ite  own  motion,  make 
the  necessary  separation,  if  the  parties  intimate  such  a  desire. 
Bat,  if  the  division  is  not  agreed  upon,  and  a  controversy 
arises  as  to  the  amount  each  is  entitled  to,  the  insurance  com- 
pany will  be  allowed  to  appear  and  prosecute  the  suit  to  that 
extentj  for  its  own  interest.  The  libellant,  having  admitted 
that  he  sued  for  the  company  as  well  as  himself,  and  having 
succeeded  in  recovering  something  for  his  beneficiary,  cannot 
now  object  to  a  separation,  in  the  decree,  of  that  which  he  re- 
covers in  trust  from  that  which  he  recovers  as  actual  owner. 
If,  therefore,  it  is  necessary  that  the  insurance  company  should 
be  admitted  as  a  party  in  order  to  a  full  and  complete  settle- 
ment of  its  rights  in  the  action,  as  against  the  libellant,  an 
order  to  that  effect  may  be  entered.  In  this  question  the  City 
of  Paris  is  not  interested. 

Upon  the  other  branches  of  the  motion,  an  entirely  differ- 
ent question  arises.  The  collision  occurred  November  11th, 
1871.  The  libel  was  filed  December  13th,  1871.  At. that 
time  the  Montana  was  owned  by  the  libellant,  and  could  have 
been  proceeded  against  by  the  owner  of  the  cargo  or  the  insur- 
ance company,  as  well  as  by  the  City  of  Paris.  The  libel 
made  no  claim  of  any  innocent  ownership  of  the  cargo.  The 
hearing  was  had  in  the  District  Court  without  any  proof  what- 
ever of  the  interest  of  the  insurance  company,  and  a  decision 
was  rendered,  June  10th,  1874,  finding  both  vessels  in  fault, 
directing  a  division  of  the  damages,  and  ordering  a  reference 
to  ascertain  the  amount  of  damages.  The  Commissioner  filed 
his  report  February  6th,  1875.  No  exceptions  were  taken  to 
this  report,  and  a  decree  was  accordingly  entered,  February 
33d,  1875,  dividing  the  damages  as  found  and  stated  by  the 
Commissioner.  The  appeal  of  the  libellant  was  taken  March 
1st,  1875,  and  perfected  soon  after.  Between  the  time  of  the 
collision  and  the  decree  below,  the  Montana  was  sold  and  con- 
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veyed  three  times — once  Jaly  Slst,  1872,  again  April  Sdth, 
1873,  and  agaia  June  29th,  1874.     To  allow  the  insaiance 
company  to  make  proof  now  of  the  innocent  ownership  of  the 
cargo,  would  be  to  allow  it  to  make  a  new  case  against  the 
City  of  Paris,  not  specifically  stated  in  the  libel,  after  all  rem- 
edy over  against  the  Montana  had  been  lost  by  delay.    An 
owner  of  cargo  injured  by  a  collision  between  two  vessels,  botii 
of  which  are  at  fault,  may  sue  either  one  or  both  of  the  ves- 
sels, as  he  chooses,  and  recover  the  full  amount  of  his  1o6b. 
{The  Atlas,  93  U.  /&,  302.)    Without  doubt,  too,  the  msBter 
or  owner  of  the  carrying  vessel  may  sue  in  his  own  name  for 
the  benefit  of  the  owner  of  his  cargo ;  but  if,  in  such  case,  a 
recovery  is  sought  for  the  full  amount  of  the  loss,  notwith- 
standing the  fault  of  the  party  in  whose  name  the  suit  is 
brought,  the  facts  which  give  the  right  to  such  a  recovery  aod 
the  claim  should  be  clearly  stated,  or  otherwise  made  to  ap- 
pear upon  the  record.    This  is  because  the  prosecuted  vessel 
may,  in  such  a  case,  by  some  appropriate  form  of  proceedii^, 
call  upon  the  other  vessel  to  respond  in  the  action  for  its  share 
of  the  loss.    Unless  this  is  so,  it  would  be  in  the  power  of  the 
carrying  vessel,  by  commencing  suit  in  the  name  of  its  owner, 
for  the  benefit  of  the  shipper,  to  relieve  itself  from  all  liability 
for  a  loss  to  its  cargo,  resulting  in  part  from  its  own  fault 

If  the  owner  of  the  cargo  adopts  as  his  own  a  suit  com- 
menced by  the  owner  of  the  carrying  vessel  for  his  benefit,  he 
is  bound  by  the  case  which  is  made  on  his  account.  If  diat 
case  does  not  disclose  his  innocence,  or  his  right  to  claim  for 
his  whole  loss,  even  though  it  happened  in  part  through  the 
negligence  of  his  carrier,  he  must  suffer  the  consequences  of 
that  omission.  When  this  suit  was  commenced,  the  Montaiui 
could  have  been  sued  by  the  insurance  company  jointly  with 
the  City  of  Paris,  and,  if  that  had  been  done,  each  would  have 
been  decreed  to  pay  one-half  the  loss.  If  the  case  had  been  so 
stated,  in  the  libel  actually  filed,  as  to  relieve  the  caigo  from 
the  consequences  of  the  fault  of  the  Montana,  the  City  of  Paris 
might  have  brought  the  Montana  into  the  suit,  to  answer  for 
the  consequences  of  her  own  wrongful  acts.    This  was  not 
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done,  and,  down  to  the  time  of  the  decision  below  and  the 
reference  to  ascertain  the  amonnt  of  damages,  nothing  had 
been  done  in  the  case,  or  stated  in  the  pleadings,  which  called 
upon  the  owners  of  the  City  of  Paris  to  take  affirmative  action 
for  the  parpose  of  relieving  themselves  from  liability  for  more 
than  one-half  the  loss,  in  case  the  Montana  was  shown  to  have 
been  in  any  respect  in  fault.  Previous  to  the  decision  the 
right  of  action  against  the  Montana  had  been  lost  by  laches 
and  delay.  At  that  time,  it  is  conceded  that  neither  the  insur- 
ance company  nor  the  City 'of  Paris  could  have  proceeded 
against  her.  The  laches  which  barred  the  action  is  chargeable 
solely  to  the  insurance  company. .  To  allow  the  company  now 
to  make  a  new  case  against  the  City  of  Paris,  and  recover  for 
the  whole  loss,  after,  by  its  own  neglect,  the  Montana  had 
been  rdieyed  from  liability  for  its  share,  would  be  grossly 
inequitable.  If  the  difficulty  rested  upon  the  failure  of  proof 
alone,  the  case  would  be  different.  As  it  is  neither  the  proof 
nor  the  libel,  at  the  time  of  the  decision  below,  would  have 
justified  any  other  decree  than  the  one  which  was  given. 

I  am  aware,  that,  until  the  case  of  The  Atlas,  which  was 
after  this  appeal,  the  Supreme  Court  had  never  decided  that 
any  innocent  party  could  recover  from  one  of  two  faulty  col- 
liding vessels  the  full  amount  of  his  loss,  and  that,  possibly, 
until  that  time  it  may  not  have  been  considered  necessary  to 
state  or  prove  the  fact  of  innocent  ownership,  in  a  case  like 
this.  If  the  rights  of  the  parties  had  Hot  been  changed  by  the 
delay,  this  would  be  a  good  reason  for  allowing  the  original 
defects  in  these  pleadings  and  proofs  to  be  supplied  now.  In 
Admiralty,  amendments  are  liberally  allowed,  and  opportuni- 
ties to  supply  omissions  in  proof  are  freely  afforded,  when  the 
equity  of  a  case  is  plain,  but  care  is  always  taken  to  see  that 
wrong  is  not  dope  in  that  way.  Here,  as  has  been  seen,  the 
rights  of  the  parties  have  been  changed  by  the  delay,  and 
wrong  would  be  done  to  the  City  of  Paris  if  the  insurance 
company  is  permitted  to  make  its  new  case.  For  that  reason, 
I  am  dear  that  this  part  of  the  motion  should  be  overruled. 

It  only  remains  to  consider  the  application  to  amend  the 
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record  by  inserting  in  the  apostles  the  minutes  of  the  Com- 
missioner on  the  reference  in  the  District  Conrt  to  ascertam 
the  amount  of  damages.  The  Commissioner  made  his  report 
February  6th,  1875,  stating  his  findings  from  the  eyidenoe 
submitted  to  him,  but  making  no  reference  to  any  return  of 
the  evidence.  It  is  now  said,  that  the  minutes  of  the  testi- 
mony were  put  on  file  below,  February  9th,  1875.  In  the 
order  of  reference  the  Court  did  not  direct  a  return  of  the 
evidence.  Ifo  exceptions  were  taken  to  the  report,  and  it 
nowhere  appears  that  the  Commissioner  was  requested  by 
either  party  to  report  the  evidence.  If  actually  filed,  it  was 
never  considered  or  acted  upon  in  the  Court  below.  No  ques- 
tion raised  below  required  the  Court  to  examine  it  Ko  qnee- 
tion  is  raised  here  upon  the  report.  All  parties  appear  to  be 
satisfied  with  the  result  reached  by  the  Commissioner.  Under 
such  circumstances  I  do  not  think  the  minutes  of  the  Commis- 
sioner are  at  all  necessary  for  the  proper  consideration  of  tbe 
case  here.  If  sent  up,  they  can  only  be  considered  in  conne<y 
tion  with  questions  raised  upon  the  report.  As  no  snch  que^ 
tion  has  as  yet  been  made  here,  the  motion  to  amend  most  be 
denied.  If,  in  any  adjustment  of  the  amounts  payable  to  the 
owner  of  the  boat  and  the  insurance  company,  respectively, 
an  examination  of  this  evidence  shall  become  important,  noth- 
ing now  decided  will  be  permitted  to  have  the  effect  of  pre- 
venting another  application  to  bring  it  into  the  record,  from 
the  Court  below.  The  practice  in  Admiralty  in  respect  to  the 
disposition  and  use  of  testimony  taken  before  a  CommissioQer 
upon  a  reference  to  state  an  account,  is  not  different  from  that 
in  equity  upon  a  reference  to  a  master  for  a  like  purpose. 
The  rule  in  equity  is  clearly  and  correctly  stated  by  Mr.  i^ 
tice  Clifford,  in  Union  Sicgar  Refinery  v.  Mathiewon^  (3  Cliff*) 
146.) 

The  motions  are  all  overruled,  except  that  which  relates  to 
the  allowance  of  leave  to  the  insurance  company  to  prosecute 
the  suit  in  its  own  interest.  As  to  that,  an  order  may  be  en- 
tered permitting  the  company  to  appear  and  prosecute  the 
suit,  as  between  itself  and  the  libellant,  to  the  extent  that  in&J 
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be  necessary  for  the  purpose  of  ascertaining  its  share  of  the 
recovery  from  the  City  of  Paris,  upon  the  principle  of  an 
equal  division  of  the  damages  resulting  from  the  collision,  be< 
tween  the  Montana  and  the  City  of  Paris.  For  the  purposes 
of  any  further  prosecution  against  the  City  of  Paris,  the  mo- 
tion is  overruled. 


LoRiK  Ingebsoll 
vs. 

WlLMAM  MUSGBOVE   AJSD  EdGAB  F.   MuSGBOVE.       In  EqUTIY. 

The  Same  v8.  Dabius  Benham  and  othebs.     In  EQurrr. 

Where  a  patentee  claims,  in  a  suit,  damages  for  a  reduction  of  his  prices,  caused 
by  the  defendant  by  infrioging  the  patent,  he  must  establish,  by  satisfactory 
eyidence,  not  only  that  a  reduction  of  his  prices  was  caused  by  the  infringe- 
ment, but  how  much  such  reduction  was,  and  how  much  of  it  was  occasioned 
by  the  acts  of  the  defendant,  and  how  much  was  due  to  the  fact  that  the  in- 
frioging  articles  contained  the  invention  patented.  Such  eyidence  must  not 
be  estimate,  conjecture  and  opinion,  but .  must  be  such  as  to  afford  a  sound 
and  safe  basis  of  calculation. 

Where  a  patentee  claims,  as  damages,  a  loss  of  profits  caused  by  a  loss  of  sales, 
resulting  from  an  infringement,  he  must  establish,  by  satisfuctory  evidence, 
that  he  would  have  sold  more  of  the  patented  articles  than  he  did  sell  if  the 
infringing  articles  had  not  been  sold,  and  what  profit  he  would  have  made  on 
them,  and  what  part  of  such  profit  is  to  be  assigned  to  the  invention  patented. 
Such  evidence  must  not  be  conjecture  and  speculation. 

(Before  Blatobvobd,  J.,  Southern  District  of  New  York,  June  24th,  1878.) 

Blatchfobd,  J.  The  master  reports  that  the  defendants 
realized,  as  profits  from  the  sale  of  infringing  cuspidores,  at 
least  $800  in  the  first  case,  on  1,008,  and  at  least  $275,  in  the 
second  case,  on  2,225,  bnt,  that  he  is  unable,  from  the  proofs, 
to  report  what  amount  of  such  profits  to  them  is  attributable 
to  the  distinctive  patented  feature  of  said  cuspidores,  ^^the 


643  SOUTHERN  DISTRICT  OF  NEW   YORK, 

IngvraoU  9.  HoagjoTe. 

businees  of  the  defendants  being  different  from  the  coniplaiii- 
ants'  in  relation  to  these  goods."  The  plaintiff  does  not  ex- 
cept to  this  part  of  the  report. 

The  plaintiff  sold,  during  the  same  time,  90,554  of  tlie  pat- 
ented cuspidores,  for  a  sum  less  by  $10,825  84  than  the  sum 
for  which  they  would  have  sold  at  rates  which  ruled  prior  to 
the  commencement  of  the  infringements.  The  master  reports 
that  such  reduction  in  price  was,  to  a  great  extent,  occasioned 
by  such  infringements  by  the  defendants  and  other  parties ; 
that  the  infringements  by  the  defendants  occasioned  a  loss  to 
the  plaintiff,  by  the  compulsory  reduction  of  his  prices,  of  30 
per  cent,  of  the  $10,825  84,  being  $8,097  76  ;  that  Bach  loss 
was  occasioned  by  reason  of  the  fact  that  the  infringing  ar- 
ticles contained  the  patented  features  of  the  plaintiff's  patent- 
ed cuspidores ;  and  that  one  half  of  such  80  per  cent,  of  Iocs 
was  occasioned  by  each  set  of  defendants.  The  master  at- 
tributes 70  per  cent,  of  the  reduction  of  prices  to  causes  other 
than  the  infringements  by  the  defendants.  He,  therefore,  re- 
ports against  each  set  of  defendants,  damages  for  the  abore 
cause,  amounting  to  $1,548  88. 

He  also  reports,  that,  if  the  defendants  in  the  first  case  bad 
not  sold  the  1,003  infringing  cuspidores,  the  plaintiff  would 
have  sold  1,003  more  of  the  patented  cuspidores  than  he  did 
sell,  and  would  have  made  a  profit,  on  each,  of  79  cents,  or,  in 
all,  $792  37,  and  that  85  per  cent,  of  this,  or  $673  56,  is  the 
amount  of  such  profit  to  be  assigned  to  the  distinctive  patent- 
ed feature  of  the  cuspidores.  He,  therefore,  reports  that 
amount,  $673  56,  as  additional  damages  against  the  defend- 
ants in  the  first  suit.  The  aggregate  damages  against  them  he 
reports  at  $2, 1 18  94.     The  figures  add  up  $2,222  44. 

He  also  reports,  that  it  is  not  made  to  appear,  that,  if  the  de- 
fendants in  the  second  case  had  not  sold  the  2,225  infringing 
cuspidores,  the  plaintiff  would  have  sold  an  equal  number  of 
the  patented  cuspidores  to  the  persons  who  purchased  from 
said  defendants.  He,  therefore,  reports  against  said  defend- 
ants damages  to  the  amount  of  $1,545  48,  which  should  be 
$1,548  88. 
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I  think  it  was  a  correct  conclofiion  that  the  zinc  cuspidor, 
with  the  bottom  loaded  with  iron  filings,  was  an  infringement 
of  the  patent.  It  was  composed  of  three  metallic  parts,  formed 
and  combined  substantially  as  set  forth  in  the  Heath  patent, 
with  the  excess  of  weight  in  the  base.  Although  the  self-right- 
ing feature  is  found  in  the  Topham  patent,  that  patent  does 
not  show  the  combination  covered  bj  the  Heath  patent. 

The  question,  whether  the  prices  which  the  plaintiff  re- 
ceived for  his  cuspidores  was  less  than  those  which  he  would 
have  received  but  for  the  infringements  by  the  defendants,  is 
a  qnestion  of  fact.     Snch,  also,  is  the  question  as  to  the  amount 
of  the  reduction,  and  as  to  how  much  of  it  was  occasioned  by 
the  acts  of  the  defendants,  and  as  to  how  much  of  it  was  at- 
tributable to  the  fact  that  the  infringing  articles  contained  the 
patented  feature  of  the  plaintiff's  patented  cuspidores.    Such, 
also,  is  the  question  as  to  whether,  if  the  infringing  cuspi- 
dores had  not  been  sold,  the  plaintiff  would  have  sold  any 
greater  number  of  the  patented  cuspidores  than  he  did  sell,  aud 
what  profit  he  would  have  made  on  them,  and  what  part  of 
such  profit  is  to  be  assigned  to  the  distinctive  patented  feature 
of  the  cuspidores. 

It  is  for  the  plaintiff  to  establish,  by  satisfactory  evidence, 
not  only  that  a  reduction  of  his  prices  was  caused  by  the  in- 
fringements, but  how  much  such  reduction  was,  and  how 
much  of  it  was  occasioned  by  the  acts  of  the  defendants,  and 
how  much  was  due  to  the  fact  that  the  infringing  articles  con 
tained  the  patented  feature  of  the  plaintiff's  patented  cuspi- 
dores. I  am  not  satisfied  with  the  conclusions  of  the  master 
on  this  subject.  The  evidence  on  which  those  conclusions 
were  reached  was  in  the  shape  of  estimate  and  conjecture  and 
opinion,  and  afforded  no  proper  basis  for  a  report  of  actual 
damages  by  a  forced  reduction  of  prices.  The  allotment  of  80 
per  cent,  of  such  reduction  to  the  infringements  by  the  de- 
fendants, and  to  the  fact  that  the  infringing  articles  contained 
the  patented  features  of  the  plaintiff's  patented  cuspidores,  and 
of  70  per  cent,  of  such  reduction  to  other  causes,  is  founded 
only  on  the  conjectures,  estimates  and  assertions  of  witnesses, 
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and  not  on  any  Bound  and  safe  basis  of  calculation.  More- 
over, it  does  not  appear  that  the  master  at  all  considered  the 
question  as  to  the  weight  to  be  given  to  the  fact  that  the  sales 
of  the  plaintiff  were  unquestionably  increased  in  number  bj 
the  reduction  of  prices  by  him,  resulting  in  profit  on  the  added 
sales,  and  counterbalancing,  to  some  extent,  at  least,  diminntioD 
of  profit  on  the  rest  of  the  sales. 

So,  also,  it  is  for  the  plaintiff  to  establish,  by  satisfactory 
evidence,  that  he  would  have  sold  more  of  the  patented  cosr 
pidores  than  he  did  sell,  if  the  infringing  cuspidores  had  not 
been  sold,  and  what  profit  he  would  have  made  on  them,  and 
what  part  of  such  profit  is  to  be  assigned  to  the  distinctive  pat- 
ented feature  of  the  cuspidores.  I  see  no  proper  foundation, 
in  the  evidence,  for  the  conclusion,  that,  if  the  defendants  in 
the  first  case  had  not  sold  the  1,003  infringing  cuspidores,  the 
plaintiff  would  have  sold  1,003  more  of  the  patented  cuspidores 
than  he  did  sell.  The  conclusion  has  no  other  basis  than  con- 
jecture and  speculation. 

Only  nominal  damages  should  have  been  reported  in  each 
case.  The  plaintiff  is  entitled  to  recover  costs  other  than  the 
costs  of  the  references  before  the  master,  and  of  the  reports 
and  exceptions,  and  of  the  hearings  thereon,  and  the  defend- 
ants are  entitled  to  recover  the  costs  of  the  references  before 
the  master,  and  of  the  reports  and  exceptions,  and  of  the  hear- 
ings thereon.  The  one  set  of  costs,  in  each  case,  must  be  de- 
ducted from  the  other,  and  a  decree  be  rendered  for  the  differ- 
ence, for  the  party  in  whose  favor  it  shall  exist. 

Frederic  H,  BettSy  for  the  plaintiff. 

Benja/min  F.  Lee^  William  H,  Z.  Lee  and  John  E*  MU- 
leVy  for  the  defendants. 
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The  Fantta. 

In  a  oollision  between  a  steamer  and  a  schooner,  in  the  East  river,  between 
BrooUyn  and  New  York,  the  steamer  going  down  the  river  and  the  schooner 
up,  the  steamer  was  held  in  fault  for  attempting  to  pass  too  close  to  the 
schooner,  between  her  and  the  New  York  shore,  when  there  was  plenty  of 
room  on  the  other  side,  and  the  steamer  knew  that  the  schooner  was  not 
crossing  the  river  to  the  Brooklyn  side,  bat  was  going  np  under  the  New  York 
shore,  to  avoid  the  cnrrent. 

The  schooner  was  held  in  fonlt,  because  her  lookout,  although  he  saw  the  steamer's 
Ught,  failed  to  report  it  to  the  man  at  the  wheel  as  soon  as  he  could  and  should 
have  reported  it. 

(Before  Waitx,  Ch.  J.,  Southern  District  of  New  York,  June  21ih,  IBIS.) 

This  was  an  appeal  by  tbe  libellant  from  a  decree  of  the 
District  Court.  (8  Benedict,  11,)  dismisslDg  the  libel,  in  a  suit 
in  rem^  in  Admiralty. 

FranJdin  A.  Wilcox^  for  the  libellant. 

John  E.  Parsons,  for  the  claimant. 

WArTE,  Ch.  J.  On  August  20th,  1870,  the  libellant  was 
the  owner  of  the  schooner  Samuel  G.  Miles,  bound  on  a  voy- 
age from  Croton  Landing,  Hudson  River,  to  Clott's  brickyard, 
in  Williamsburg,  Long  Tsland,  nearly  opposite  Corlaers'  Hook, 
New  York,  with  a  cargo  of  42,000  brick,  weighing  about 
eighty-four  tons.  Her  length  was  sixty-two  feet  keel,  hw 
breadth  about  twenty-three  feet,  and  she  was  loaded  almost  to 
the  water's  edge.  The  schooner  left  Croton  about  four  o'clock 
in  the  afternoon  of  that  day.  Her  crew  consisted  of  four  men 
all  told — one  at  the  wheel,  one  on  the  lookout,  one  on  deck, 
and  the  cook.  After  rounding  the  Battery,  she  laid  her  course 
up  the  East  river,  from  one  hundred  to  one  hundred  and  fifty 
yards  from  the  ends  of  the  piers  on  the  New  York  shore,  and, 
at  about  nine  o'clock  in  the  evening,  when  off  pier  10,  was 
run  into  and  sunk  by  the  steamer  Fanita.  The  wind  at  the 
time  was  from  northwest  to  west-north  west,  blowing  about  an 
eight  knot  breeze,  and  the  tide  was  ebb.     The  schooner  bad 
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her  foresail,  mainsail,  topsail  and  jib  all  set,  with  the  wind 
upon  her  port  side,  and  the  sails  well  off  to  starboard.    Her 
deck  load  came  well  np  to  her  booms,  and  the  wheel  was  at  her 
stern.    The  Fanita  was  a  steam  propeller,  of  432  tons  burthen, 
and  155  or  160  feet  in  length,  engaged  in  regular  trade  be- 
tween New  York  and  Philadelphia.     She  backed  oat  of  her 
slip,  between  piers  33  and  34,  East  river,  at  8.40  o'clock  in 
the  evening  of  that  day,  swung  her  bow  down  the  river  with 
the  tide,  while  holding  to  the  pier  with  a  stem  line,  and 
started  on  her  way  out  of  the  harbor.    When  she  got  straight- 
ened upon  her  course,  she  was  between  fifty  and  sixty  feet 
from  the  ends  of  the  piers.     On  her  arrival  opposite  the  pier 
of  the  East  River  Bridge,  on  the  New  York  side,  between 
piers  27  and  28,  her  master  discovered  a  Fulton  ferry-boat 
<;oming  out  of  the  slip  between  piers  21  and  22,  and  ported 
his  wheel  to  go  under  her  stem.    To  accomplish  this,  his 
course  was  changed  from  two  f o  three  points,  and  he  passed 
the  ferry-boat  off  the  end  of  her  slip,  and  not  far  from  it 
Before  passing,  however,  the  course  of  the  Fanita  was  changed 
somewhat  to  port,  and,  when  she  got  by,  she  was  running  npon 
ier  starboard  wheel,  heading  a  little  toward  the  middle  of  the 
river.     Soon  after,  and  while  she  was  on  this  course,  a  red 
light  was  discovered  about  half  a  point  off  her  starboard  bow, 
nearly  ahead,  and  a  little  distance  above  the  Battery.    Upon 
examining  it  through  the  glass,  the  master  of  the  Fanita,  al- 
though no  green  light  was  seen,  discovered  that  it  was  upon  a 
jschooner  which  was  headed  up  stream,  and,  as  he  judged,  keep- 
ing along  the  New  York  shore  to  avoid  the  current.    When 
about  half-way  between  the  Fulton  ferry  slip  and  the  Wall 
fltreet  ferry  slip,  which  is  between  piers  15  and  16,  the  master 
of  the  Fanita  gave  orders  to  port  her  wheel,  in  order  that  she 
might  go  between  the  8<^hooner  and  the  New  York  shore. 
She  was  then  about  150  yards  from  the  ends  of  the  piers,  and 
there  was  nothing  to  prevent  her  keeping  her  course  out  into 
the  river.    Up  to  that  time  she  had  been  running  at  slackened 
•speed,  but  then  the  engine  was  hooked  on  and  her  speed  in- 
*ereased.     When  the  light  of  the  schooner  had  been  brought 
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to  bear  somewhat  over  the  port  bow  of  the  Fanita,  she  was 
straightened  on  a  coarse  which  would  have  brought  her  in 
upon  the  piers  before  she  reached  the  Battery,  and  not  far 
above  it.     The  man  at  the  wheel  of  the  schooner  did  not  dis- 
cover the  steamer  until  his  attention  was  called  to  her  by  the 
lookout  a  few  seconds  before  the  collision.  The  sails  were  so  set 
as  to  make  it  impossible  «for  him  to  see  forward  over  the  star- 
board side  of  his  vessel.     The  lookout  saw  the  white  light  of 
the  steamer  when  it  was  supposed  by  him  to  be  a  quarter  of  a 
mile  away,  and  oft  the  starboard  bow  of  the  schooner.     He 
gave  no  notice  of  this  to  the  man  at  the  wheel  until  the.  coU 
lision  was  imminent.     The  wind  was  baffling,  and  the  schooner 
was  steering  by  the  wind  and  not  by  compass.     The  schooner 
held  her  course  all  the  time  until  the  two  vessels  were  within 
150  feet  of  each  other,  when  she  came  up  somewhat  into  the 
wind,  though  her  sails  were  all  the  time  full,  and,  before  the 
steamer  could  change  her  course  or  slacken  her  speed,  the  col- 
lision occurred.    The  stem  of  the  steamer  struck  the  bluff  of 
the  starboard  bow  of  the  schooner,  and  cut  into  her  as  far  as 
the  forward  hatch,  on  a  line  which,  if  extended,  would  have 
come  out  about  ten  feet  from  the  stem  on  the  port  quarter. 
The  schooner  sank  immediately,  and  the  cook,  who  happened 
to  be  below  at  the  time,  was  drowned. 

While  only  a  red  light  was  seen  upon  the  schooner  from 
the  Fanita,  the  master  of  the  Fanita,  who  was  watching  the 
light  through  his  glass,  testifies,  that,  from  the  beginning,  he 
judged  the  vessel  was  passing  up  under  the  shore,  to  keep  out 
of  the  way  of  the  current.  When  discovered,  the  light  was  a 
little  off  his  starboard  bow,  and  the  course  he  was  heading,  on 
his  way  out  of  the  harbor,  would  necessarily  have  carried  him 
outside  the  schooner,  and  well  clear  of  her.  Knowing,  as  he 
did,  that  he  was  already  crossing  the  course  of  the  schooner, 
and  must  soon  be  ei\tirely  out  of  her  way,  it  was  bad  judg- 
ment to  cross  back  again  and  undertake  to  pass  between  her 
and  the  New  York  shore.  Had  he  not  known  her  course,  the 
case  would  have  been  different,  for  the  red  light  alone  in  view 
indicated  that  she  might  be  crossing  the  river. 
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Bat,  even  if  this  were  otherwise,  and  he  was  right  in 
changing  his  course,  it  is  clear  that  he  attempted  to  pass  too 
close.  The  8choi)ner  kept  steadily  on  her  course  until  the  two 
vessels  were  within  150  feet  of  each  other,  approaching  from 
opposite  directions,  at  a  combined  speed  of  at  least  twelve 
miles  an  hour.  This  is  a  conceded  fact.  It  is  apparent,  there^ 
fore,  that,  with  her  sails  full  aQ  the  time,  the  schooner  eoald 
not  get  much  out  of  her  course  in  going  but  little  more  than 
her  length  of  sixty  feet  The  direction  of  the  blow,  also, 
shows  the  same  thing.  The  steamer  was  headed  toward  the 
New  York  shore,  so  as  to  strike  the  piers  somewhat  above  the 
Battery,  and  the  collision  was  off  pier  10,  100  or  150  yards 
from  the  shore.  The  line  of  the  blow  was  from  the  bluff  of 
the  starboard  bow  to  a  point  on  the  port  quarter,  ten  feet  for- 
ward of  the  stem.  The  course  of  the  schooner,  therefore, 
could  not  vary  a  great  way  from  a  line  parallel  with  the  pieis. 
It  was  clearly  a  fault  in  the  steamer  to  undertake  to  pass,  at 
full  speed,  so  close  to  the  schooner,  that  a  variation  of  a  few 
feet  from  their  course,  by  either  of  the  vessels,  would  cause  a 
collision. 

The  schooner  was  also  in  fault.  Her  lookout  testifies  that 
he  saw  the  Fanita's  light  when  it  was  a  quarter  of  a  mile 
away.  He  may  have  been  mistaken  in  hie  judgment  as  to  the 
distance,  but  it  was  some  time  before  the  collision.  He 
neglected  entirely  to  report  to  the  man  at  tlie  wheel  until  the 
very  moment  when  the  two  vessels  came  together,  although 
-  he  knew,  or  ought  to  have  known,  that  the  light  could  not  be 
seen  from  the  wheel.  This  was  a  plain  and  palpable  fault.  It 
is  as  much  the  duty  of  a  lookoat  to  report  what  he  sees  to 
those  who  are  to  act  upon  his  knowledge,  as  it  is  to  watch. 
In  this  case,  the  schooner  was  required  to  keep  steadily  on 
her  course.  Had  this  light  been  reported  to  the  man  at  the 
wheel,  he  might  have  prevented  what  Httle  change  of  eoone 
there  was  in  his  vessel,  by  watching  more  carefully  the  effect 
of  the  baffling  wind. 

The  damages  should  be  equally  divided  between  the  two 
vessels,  and  a  reference  may  be  had  to  one  of  the  C^^mmission' 
^rs  of  this  Court,  to  ascertain  the  amount. 
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The  New  Tork  Rectifying  Company  v.  Tlie  United  States. 

The  New  Yobk  Rboixfying  CSompant,  Plaintiff  In  Ebbob 

vs. 

» 

The  United  States,  Defendants  in  Ebbob. 

Under  §  S819  of  the  Reviaed  Statutes,  if  a  rectifier  pnrchaees  from  an  authorized 
distiller,  who  is  not  an  authorized  rectifier  or  an  authorized  wholesale«liquor 
dealer,  distilled  spirits,  in  quantities  greater  than  20  gallons,  which  were  not 
produced  by  such  authorized  distiller,  such  purchaser  is  liable  to  the  penalty 
imposed  bj  said  §  8319. 

(Before  Waite.  Ch.  J.,  Southern  District  of  New  Tork,  June  27th,  1878.) 

Waite,  Oh.  J.  Section  3319  of  the  Revised  Statutes  is 
as  follows :  ^^  It  shall  not  be  lawful  for  any  rectifier  of  distilled 
spirits,  or  wholesale  or  retail  liquor  dealer,  to  purchase  or  re- 
ceive any  distilled  spirits,  in  quantities  greater  than  twenty 
gallons,  from  any  person  other  than  an  authorized  rectifier  of 
distilled  spirits,  distiller,  or  wholesale  liquor  dealer.  Every 
person  who  violates  this  section  shall  forfeit  and  pay  one 
thousand  dollars:  Provided,"  <fec.  The  plaintiff  in  error,  a 
rectifier  of  distilled  spirits,  contracted  with  Fleischman  &  Co., 
authorized  distillers,  for  twenty-five  barrels  of  highwines,  to 
be  delivered  August  14:th,  1S73.  On  the  day  named  Fleisch- 
man &  Co.  delivered  fifteen  barrels  of  their  own  manufacture, 
and  announced  their  inability  to  deliver  more.  The  full  num- 
ber being  insisted  upon,  Fleischman  &  Co.  delivered,  and  the 
plaintiff  in  error  received,  under  the  contract,  the  remaining 
ten  barrels,  stamped  and  marked  in  a  manner  to  indicate  that 
they  had  been  made  by  some  distiller  other  than  Fleischman 
&  Co.  Fleischman  &  Co.  were  not  authorized  rectifiers,  or 
authorized  wholesale  or  retail  liquor  dealers.  Upon  this  state 
of  facts  the  District  Court  properly  gave  judgment  against  the 
plaintiff  in  error,  for  the  penalty  imposed  by  the  section  just 
quoted.  A  distiller  is  only  authorized,  by  virtue  of  his  occu- 
pation as  a  distiller,  to  sell  spirits  of  his  own  production. 
Every  person  who  sells  spirits,  except  as  a  distiller  properly 
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raaj,  is  a  wholesale  or  retail  liquor  dealer,  according  to  the 
quantity  he  sells.  {Section  3244,  Bev.  Stat^par.  4.)  Fleisch- 
man  &  Co.,  in  their  sale  and  delivery  of  the  ten  barrels,  acted 
as  wholesale  dealers  and  not  as  distillers.  Not  being  author- 
ized wholesale  dealers,  the  plaintiff  in  error,  a  rectifier,  was 
prohibited  by  the  statute  from  receiving  this  deliveiy  from 
them. 

Judgment  affirmed. 

Thomas  Harlandj  for  the  plaintiff  in  error. 

Stewart  L.  Woodford^  {District  AUoniey^  for  the  defend- 
ants in  error. 


Samuel  Sinn  and  others,  Plaintiffs  in  Error 
The  Untted  States,  Defendants  in  Error. 

S.,  through  hiB  agent,  K.,  purchased,  in  England,  unfinished  goods,  and,tiiroogh 
E.,  had  them  dyed  there  by  one  man  and  made  up  by  another.  In  each  coso 
S.  paid  the  cost  of  the  work.  K.  then  invoiced  the  goods  to  S.,  at  New  Tork, 
at  a  price  equal  to  the  cost  of  purchase,  dyeing  and  making  up,  with  K/acom. 
missions  added.  Entry  of  the  goods  was  made  on  such  invoice,  on  the  <»tii- 
'  nary  purchaser's  oath,  provided  for  by  g  4  of  the  Act  of  March  Ist,  18SS,  (S 
U,  B.  SUxL  at  large,  ISO,)  (now  §  2841  of  the  Revised  Statutes.)  The  tbIo- 
atlon  in  the  invoice  was  below  the  fair  market  value :  Held,  that  the  ioToioe 
and  the  oath  ought  to  have  been  such  as  the  statute  requires  from  a  mann- 
facturer. 

(Before  Waits,  Ch.  J.,  Southern  District  of  New  York,  July  Ist,  1878.) 

Waiie,  Ch.  J.  Section  2841  of  the  Bevised  Statutes, 
which  was  in  force  when  the  seizure  in  this  case  was  made,  as 
section  4  of  the  Act  of  March  1st,  1823,  (3  U.  S.  St'it  ai 
Largej  730.)  provides,  that,  whenever  merchandise  imported 
into  the  United  States  is  entered  by  invoice,  one  of  three  pre- 
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scribed  oaths,  accx>rding  to  the  nature  of  the  case,  shall  be  ad- 
ministered by  the  collector  of  the  port,  at  the  time  of  the  en- 
try, to  the  owner,  importer,  consignee,  or  agent.  The  first  is 
the  oath  of  a  consignee,  importer,  or  agent ;  the  second,  that 
of  an  owner,  in  cases  where  merchandise  has  been  actually  pur- 
chased ;  and  the  third,  that  of  a  manufacturer,  or  owner,  in 
cases  where  merchandise  has  not  been  actually  purchased.  The 
last  oath  applies  to  all  cases  where  the  merchandise  had  not 
been  purchased  by  the  owner,  or  his  agent,  in  the  ordinary 
mode  of  bargain  and  sale.  The  oath,  when  goods  had  been  ac- 
tually purchased,  was  to  the  effect,  that  the  invoice  produced 
contained  a  just  and  faithful  account  of  the  actual  cost  of  the 
goods,  *  *  *  of  all  charges  thereon,  "  including  charges 
of  purchasing,  carriages,  bleaching,  dyeing,  dressing,  finishing, 
putting  up  and  packing,"  &c.,  while  that  when  the  goods  had 
not  been  actually  purchased  was,  that  the  invoice  contained 
*'  a  just  and  faithful  valuation  of  the  same,  at  their  fair  market 
value,  including  charges  of  purchasing,  carriages,"  &c. ,  (as  in 
the  other  case.)  On  the  arrival  in  New  York  of  the  goods 
now  in  question,  they  were  entered  by  the  claimants  by  in< 
voice,  and  the  ordinary  purchaser's  oath  was  taken.  They 
were  seized  under  the  customs  laws,  as  forfeited  to  the  United 
States,  and  the  information  alleges,  as  cause  of  forfeiture :  (1 ) 
That  they  were  not  invoiced  according  to  the  actual  cost  thereof 
at  the  place  of  exportation,  with  design  to  evade  the  duties,  &c. 
(2.)  That  the  '*  invoice  was  made  up  with  intent,  by  a  false 
valnation,  to  evade  and  defraud  the  revenue,  in  this,  that  the 
goods,  &c.,  mentioned  therein,  being  subject  to  an  ad  valorerr^ 
duty,  and  obtained  by  purchase,  were  falsely  valued  in  the  in- 
voice, and  were  charged  therein  at  a  less  price  than  the  actual 
cost  thereof,"  &c.  (3.)  That  the  invoice  was  also  made  up 
with  like  intent,  in  this,  that  the  goods,  &c.,  mentioned  therein, 
having  been  obtained  otherwise  than  by  purchase,  were  falsely 
valued  in  said  invoice,  and  were  charged  therein  at  a  less  price 
than  the  actual  market  value  thereof  at  the  time  and  place 
when  and  where  the  same  were  procured  or  manufactured, 
&c. 
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The  case  was  tried  before  §  16  of  the  Act  of  Jnne  29d, 
1874,  (18  U.  8.  Stat,  at  Large^  189,)  came  into  effect,  whiA 
made  actual  intention  to  defraud  an  essential  question  in  snitB 
to  enforce  forfeitures  under  the  customs  laws.    Upon  the  trial, 
the  evidence  introduced  bj  the  claimants  showed,  that  the 
claimants,  through  their  agent,  M.  Kaufman,  purchased  tbe 
goods,  at  Bradford,  England,  in  an  unfinished  state,  known  to 
dealers  as  '^  in  the  grey."    Thej  then,  through  the  same  agent, 
had  them  dyed  by  one  man  and  made  up  by  another,  in  each 
case  paying  the  cost  of  the  work.    Kaufman  then  inyoiced  the 
goods  to  them  at  a  price  equal  to  the  cost  of  purchase,  dyeiog 
and  making  up,  with  his  commissions  added.     The  entiy  was 
made  upon  this  invoice.     Testimony  was  offered  by  the  Gov- 
ernment, clearly  showing  that  the  valuation  in  the  invoice  was 
below  the  fair  market  value.    At  the  dose  of  the  testimonj^ 
the  claimants  asked  the  Court  to  instruct  the  jury  to  find  in 
their  favor.    This  was  refused,  and  the  Court  did  charge,  that 
the  question  for  the  jury  "  to  determine  was,  whether  the 
actual  cost  of  the  goods  was  correctly  stated  in  the  invoices; 
that,  if  they  did  not  believe,  from  the  testimony,  that  the 
claimants  made  a  bona  fide  purchase  of  the  said  goods  from  M. 
Kaufman,  at  the  prices  testified  to,  then  the  Grovemment  was 
entitled  to  a  verdict;  that,  if  the  claimants  purchased  the 
goods  in  the  grey,  and  had  them  dyed  at  their  own  expense, 
and  put  up  at  their  own  expense,  and  did  not  buy  them  in  a 
finished  state,  they  were,  in  law,  manufaeturers,  and  not  pur- 
chasers ;  that,  in  such  event,  the  invoices  should  have  stated 
the  actual  market  value ;  and  that  there  was  no  pretence  that 
said  invoices  stated  the  actual  market  value."    To  this  chai^ 
and  refusal  to  charge  exception  was  taken.    A  verdict  having 
been  rendered  against  the  claimants,  and  judgment  duly  en- 
tered thereon,  the  case  is  here  upon  error.    The  errors  assigned 
are,  (1.)  That  the  Court  refused  to  charge  the  jury  to  bring  in 
a  verdict  for  the  claimants.    (2.)  That  the  Court  charged,  that, 
if  the  claimants  purchased  the  goods  in  the  grey,  and  bad 
them  dyed  at  their  own  expense  and  put  up  at  their  own  ex- 
pense, and  did  not  buy  them  in  a  finished  state,  they  were,  in 
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law,  mannfactnrers  and  not  parchasers.  (8.)  That  the  Court 
charged,  that  there  was  no  pretence  that  said  inyoiees  stated 
the  actual  market  value. 

Clearly,  the  claimants  did  not  buy  the  goods  "  in  the  ordi- 
nary mode  of  bargain  and  sale.'^  Kanf  man  was  their  agent 
to  bny  the  unfinished  article  and  have  it  dyed  and  made  up. 
When  he  invoiced  the  goods,  it  was  not  as  a  sale,  but  as  a 
statement  of  the  result  of  his  agency  in  purchasing  the  goods 
and  causing  them  to  be  manufactured.  The  goods,  when  im- 
ported, were  not  in  the  same  condition  as  when  bought.  Their 
value  had  been  materially  increased  by  what  had  been  done 
by  the  manufacturers.  For  the  purposes  of  entry,  this  in- 
crease is  not  to  be  measured  by  its  cost,  bnt  by  its  effect  npon 
the  price  of  the  article  in  the  market. 

The  claimants  are  in  no  better  condition  than  they  would 
be  if  they  had  themselves  bought  the  unfinislied  article  in 
Bradford,  and  procured  personally  to  be  done  just  what  Kauf- 
man did.  He  was  their  agent,  and  his  acts  were  their  acts. 
The  ease  is  in  no  different  position  from  what  it  would  have 
been  if  the  dyer  or  the  finisher  had  made  the  original  pur- 
chase, and  had,  by  his  own  labor  and  skill,  completed  the  work 
to  be  done.  Tn  such  a  case  it  could  not  seriously  be  claimed 
that  he  might  enter  the  goods  upon  an  invoice  which  fixed  the 
valuation  at  the  actual  cost  to  himself,  if  that  cost  was  below 
the  actual  market  value  of  the  finished  article  at  the  time. 

It  seems  to  be  clear,  therefore,  that  the  invoice  to  be  fur- 
nished, and  the  oath  to  be  taken,  were  such  as  the  law  requires 
from  the  manufacturer.  By  section  2864  of  the  Revised 
Statutes,  a  re-enactment  of  section  1  of  the  Act  of  March  3d, 
1863,  (12  TJ,  S.  Stat,  at  Large,  738,)  if  any  owner,  &c.,  of 
merchandise,  knowingly  makes  an  entry  thereof  by  means  of  a 
false  invoice,  "  or  of  any  invoice  which  does  not  contain  a  true 
statement  of  all  the  particulars"  by  law  required,  the  mer- 
chandise is  subject  to  forfeiture.  Every  importer  is  presumed 
to  know  the  law  under  which  he  makes  his  importations.  In 
contemplation  of  law,  therefore,  when  he  makes  an  entry 
upon  an  invoice  which  does  not  state  truly  what  the  law  re- 
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qaire^,  he  kDOwingly  does  it  At  the  time  of  this  seizure  and 
trial,  DO  queetion  of  actual  frandalent  intent  need  be  consid- 
ered. Knowledge,  actual  or  presumptiye,  was  all  that  the 
Courts  need  inquire  into.  If  the  forfeiture  was  incurred  with- 
out wilful  negligence,  or  any  intention  to  defraud  on  the  part 
of  the  owner,  a  remission  of  the  forfeiture,  or  a  restoration  of 
the  proceeds  of  the  sale,  might  be  obtained  on  timely  applica- 
tion to  the  Secretary  of  the  Treasury.  (Section  6292  of  the 
Kevised  Statutes,  and  the  several  statutes  from  which  that  sec- 
tion was  taken.)  In  this  condition  of  the  law  the  chsTg^  as 
given  was  undoubtedly  correct.  If  there  was  no  wilful  n^- 
gence  in  the  case,  or  actual  intention  to  defraud,  the  SecrBtaiy 
of  the  Treasury  alone  has  power  to  relieve  from  the  conse- 
quences of  the  apparent  violation  of  the  law. 

This  makes  it  unnecessary  to  consider  the  first  assignment 
of  error.  As  to  the  third,  it  is  sufficient  to  say,  that,  if  there 
was,  in  fact,  a  pretence  that  the  goods  were  invoiced  at  their 
market  value,  the  preponderance  of  testimony  is  so  decidedly 
the  other  way,  that  the  judgment  ought  not  to  be  reversed  on 
that  account.  The  testimony  is  all  set  forth  in  the  bill  of 
exceptions,  and,  if  this  part  of  the  charge  had  not  been  given, 
and  a  verdict  had  been  rendered  in  favor  of  the  clainnants,  the 
Court  should  promptly  have  set  it  aside.  Under  soch  circum- 
stances, the  judgment  ought  not  to  be  reversed,  even  though, 
in  fact,  it  was  insisted  that  the  evidence  justified  a  contruy 
conclusion. 

The  judgment  is  afiirmed. 

4 

Siffismund  Kaufmann^  for  the  plaintiffs  in  error. 

Sutherland  Tenney^  {Assistant  District  Attorney^  for  the 
defendants  in  error. 
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Pboceedinob  of  thk  Meicbebs  of  thb  Bab  in  the  Cttt  of 
New  Yobe,  on  the  Death  of  the  Honorable  Alex- 
ANDEB  S.  Johnson,  Cibouit  Judge  of  the  Second 
CiBcurr. 


The  Members  of  the  Bar  in  the  City  of  New  York  met  in  the 
United  States  Circuit  Court  Room,  on  February  5th,  1878,  in  pur- 
suance of  a  call  numerously  signed,  to  take  action  with  reference  to 
the  death  of  the  Honorable  Alexander  S.  Johnson,  Circuit  Judge 
of  the  Second  Judicial  Circuit  of  the  United  States. 

The  meeting  was  called  to  order  by  Hon.  Henry  E.  Davies,  who 
said :  I  have  been  requested  by  a  number  of  members  of  the  Bar 
to  propose,  as  Chairman  of  this  meeting,  the  Hon.  Samuel  B latch- 
ford.  Judge  Blatchford  was  unanimously  elected  President  of  the 
meeting. 

Mr.  Davies  then  said  :  I  have  also  been  requested  to  propose, 
as  Vice-Presidents  of  this  meeting,  the  Hon.  Charles  L.  Benedict, 
Hon.  Nathaniel  Shipman,  Hon.  William  J.  Wallace,  Hon.  Hoyt  H. 
Wheeler,  Hon.  Noah  Davis,  Hon.  William  E.  Curtis  and  Hon. 
Charles  P.  Daly  ;  as  Secretaries,  Hon.  Stewart  L.  Woodford,  John 
I.  Davenport,  Esq.,  and  George  F.  Betts,  Esq.  The  gentlemen 
named  were  elected  unanimously 

The  officers  having  taken  their  seats,  William  Allen  Butler,  Esq., 
spoke  as  follows : 

Mr.  ChAirman, — ^I  have  been  requested  by  the  CommitteiB  having  charge  of 
the  arrangementa  for  this  meeting,  to  present  Resolutions  expresrive  of  the  sen- 
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timents  of  the  Bar  of  New  York  in  reference  to  the  occasion  which  has  led  to 
this  meeting. 

There  are  present,  Mr.  Chairmao,  eminent  members  of  our  Bar  who  wen 
associates  of  Judge  Johnsox  dnrin^  his  career  as  a  lawyer,  and  othen  vbo 
were  his  associates  upon  the  Bench  of  the  iiighest  Clloiirt  of  our  State;  aad  from 
these  gentlemen  we  ehall  no  doubt  hear,  in  fitting  terms,  in  reference  to  the 
character,  the  attainments  and  the  public  service  of  Judge  Johnsoii,  which,  nec- 
essarily, are  only  briefly  alluded  to  in  the  Resolutions  which  I  shall  hare  the 
honor  to  present. 

If  I  am  permitted  a  single  word  of  preface,  I  will  take  leave  to  say  that  a 
gathering  like  this  seems  to  me  to  afford  a  yery  striking  illustration  of  the  com- 
munity of  interest — I  might  say  the  identity  of  interest— between  the  memhers 
of  the  Bench  and  of  the  Bar,  as  co-workers  in  the  same  sphere  of  duty. 

It  is  more  than  a  quarter  of  a  century  since  Judge  Johhion  left  the  adjre 
practice  of  the  profession  here  in  New  York,  to  take  hia  place  as  one  of  the 
Judges  of  the  Court  of  Appeals,  as  then  constituted.  And  yet,  during  all  the 
interval  of  time  since  he  left  us,  until  now  that  we  meet  to  pay  this  tribute  to 
his  memory  and  to  his  public  services,  we  have  always  daimed  him  as  a  member 
of  this  Bar.  We  have  seemed  to  be  identified  with  him  in  the  many  occaaooi 
when  it  was  our  duty  and  his  to  act  together  in  reference  to  great  and  import- 
ant questions  relating  to  commercial  law,  and  to  all  the  other  interests  which 
are  so  frequently  involved  in  the  discusfdons  of  the  profession  and  in  the  decis- 
ions of  the  Courts;  sothatwehaye  been  still  his  associates.  Wehavebea 
before  him  as  adyocates,  and  haye  had  the  opportunity  of  witnessing  the  impar- 
tiality, the  candor,  the  learning,  the  integrity  which  he  brought  to  the  discharge 
of  his  official  duties ;  and  we  have  also  felt  that  there  neyer  was  any  interrup- 
tion of  that  kindly  feeling  which  to  so  largo  a  degree  existed  towards  him  on 
the  part  of  all  the  members  of  the  profession  who  were  brought  into  contact 
with  him  when  he  was  one  of  us,  and  which  was  continued  on  his  part  during 
his  long  judicial  service. 

When  we  last  saw  him  presiding  in  the  Circuit  Court  a  few  weeks  noce,  it 
was  painfully  apparent  that  he  was  yielding  to  the  burden  vnwisely  devolved 
upon  a  single  Judge,  which  ho  had  only  too  willingly  assumed,  and  under  which 
he  strug)2:led  to  the  utmost  of  his  ability,  in  a  manner  which  entitles  ns  to  say 
that  his  effort  to  sustain  it  was  heroic.  In  the  circumstances  of  his  death  we 
find  abundant  occasion  for  regret ;  bnt  he  has  left  us  an  example  of  onttring 
deyotion  to  duty ;  and  as  we  now,  standing  beside  his  bier,  look  back  over  ^ts 
honorable  and  finished  career,  I  think  we  may  all  take  from  it  a  Ugh  ioceaiive 
to  that  continuance  in  patient^  thorough  and  effectiye  servioe  irtilch.  ahke  for 
the  humblest  as  the  highest  toiler  in  our  ranks,  is  its  own  aasis&ction  aad  re- 
ward. By  your  leaye,  Mr.  Chairman,  I  will  now  offer  the  following  Resda- 
tions : 

"  The  Members  of  the  Bar  of  the  City  of  New  York,  conyened  to  take  action 
in  reference  to  the  death  of  the  Honorable  Alezahdsb  S.  JoHirsoN,  late  CSreoit 
Judge  of  the  United  States,  for  the  Second  Judicial  Curcuit,  hereby  resolve  as 
follows : 

ReBohed,  That  we  have  learned  with  profound  regret  of  the  death  of  Jadge 
JoHNsoif.  which  depriyes  the  Bar  of  this  City  and  State,  and  of  the  (Srcnit  of 
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which  he  was  the  honored  judicial  head,  of  a  wise  and  able  Judge  and  an  up- 
right man,  eminent  in  the  public  seryice,  and  jusUy  held  in  the  highest  esteem 
in  all  the  reUtions  of  lif e. 

RmUted,  That  in  the  professional  career  of  Judge  Jomcsov,  and  in  the  yarious 
pnblio  positions  filled  by  him — as  a  Judge  of  the  Court  of  Appeals,  to  which  he 
was  elected  in  1851  for  the  fall  term  of  eight  years ;  as  a  Commissioner  under 
the  Treaty  of  July  Ist,  1868,  with  Great  Britain;  as  a  Member  of  the  Commis- 
sion of  Appeals,  to  which  he  was  appointed  in  January,  1878 ;  as  a  Judge  of  the 
present  Court  of  Appeals,  from  December,  1878,  to  January  1, 1876 ;  and  in  the 
Federal  Judiciary,  as  Circuit  Judge  of  the  Second  Judicial  Circiut,  from  Octo- 
ber, 1870,  to  the  date  of  his  death — the  discharge  of  his  high  functions  was 
marked  by  a  constant  and  undeviatlng  devotion  to  duty,  by  high  intellectual 
ability  and  by  absolute  rectitude  of  purpose. 

In  the  retrospect  of  his  public  life  we  recall  these  conspicuous  traits  of  his 
character,  and  of  his  judicial  action,  alike  injustice  to  his  memory,  and  in  grate- 
ful reeollecti<m  of  his  seryices  to  his  State  and  country.  Thoroughly  grounded 
and  yersed  in  the  science  of  the  law,  and  with  a  large  experience  in  its  practice, 
it  was  his  endeavor,  as  a  jurist,  to  apply  those  well  established  principles,  which 
are  the  bans  of  the  doe  administration  of  justice,  so  as  to  reach  in  each  particu- 
lar case  a  conclusion  resting  upon  their  sure  foundations^  This  charasteristio 
of  his  mind  eminently  fitted  him  for  the  duties  of  the  Bench  of  an  Appellate 
Courty  and  is  amply  illustrated  in  his  reported  opinions,  which  are  distinguished 
for  clear  and  lucid  expositions  of  legal  principles,  and  their  close  and  discrimr 
inating  application  to  the  most  intricate  and  important  questions  of  law  and  fact 

'While  the  reports  of  our  highest  State  Court  abundantiy  attest  the  fulness 
of  bis  lewning,  the  breadth  of  his  intellect  and  his  ceaseless  industry,  the  rare 
personal  qualities  which  gave  a  peculiar  charm  to  his  character,  evinced  in  the 
unvarying  urbanity  and  patience,  the  genial  courtesy  and  self-control,  the  cor- 
dial sympathy,  without  bias  and  interest^  without  partiality,  which' with  him 
were  inseparable  from  the  discharge  of  duty,  will  be  specially  cherished  by  his 
aasoeiates  and  contemporaries,  and  should  be  perpetoated  in  this  testimonial  to 
his  worth. 

Our  sorrow  at  the  termination  of  his  useful  and  honorable  life,  heightened 
by  the  oonsoiousaess  that  it  was  hastened  by  the  undue  pressure  of  judicial 
labors  and  respoodbilities  against  which  he  struggled  with  self-sacrificiDg  toil, 
finds  a  solace  In  the -reflection,  that,  to  the  last,  he  was  an  example  of  fidelity  to 
duty,  and  that,  as  a  minister  of  justice,  he  died  in  the  service  she  imposed. 

Jimoived,  That  a  copy  of  these  Resolutions,  attested  by  the  officers  of  this 
meeting,  be  presented  to  the  Circuit  Court  of  the  United  States  in  this  District, 
and  to  the  Court  of  Appeals  of  this  State,  in  such  manner  as  shall  be  directed 
by  the  chairman,  for  entry  on  their  minutes^  and  that  a  copy  be  also  transmitted 
to  the  family  of  Judge  Jobhson." 

Hon.  George  F.  Comstock  spoke  as  follows: 

I  beg  to  second  the  Resolutions  which  have  been  read.  The  attention  of 
the  Bar,  of  the  Bench  and  the  Public  has  been  arrested  by  the  sad  event  which 
is  the  oocadon  of  this  meeting.    We  are  met  together  as  members  of  a  common 
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profeasion,  to  giro  exprenion  to  the  aense  of  the  loos  wliidi  we  feel  m  tlie  destk 
of  Alezandee  6.  Johnson.  That  event  waa  nDezpeeted  to  na;  indeed,  the  in- 
telligence of  it  came  upon  na  with  a  atartling  enddeoneaa.  It  iaTery  well  faiovB 
that  some  two  or  three  months  ago  hia  health  had  been  giving  way  under  the 
accumulated  labora  imposed  upon  him  by  the  high  judicial  poaitlon  wUdi  he  eo 
honorably  and  ao  uaefuily  filled.  It  ia  also  known,  that^  now  only  a  abort  lame 
ago,  he  went  to  the  Island  of  Naaaau  for  the  benefit  of  its  mild  and  genial  cli- 
mate, in  the  hope  and  expectation,  in  which  we  ahared,  that  hia  health  voold 
be  restored,  and  his  nsefnlnesa  continued.  The  first  news  we  hear  fiMOi  Um  is 
the  sudden  and  sad  announcement  of  hb  death. 

Judge  Johnson  was  eminent  as  a  lawyer,  a  jurist  and  a  dtinn.  I  bad  the 
rare  good  fortune  to  know  him,  I  think  I  may  say  intimately,  during  nearly  the 
last  twenty  five  yeara  of  his  life ;  and  it  is  to  me  a  source  of  profound  satiaiae- 
tion  to  believe  that  I  enjoyed  his  friendship,  as  I  gave  him,  moat  nnreaervedly, 
my  own.  The  impression  made  upon  me  by  his  talents  and  kaming,  by  the 
purity  of  his  life,  by  his  genial  nature  and  the  graces  of  his  character,  are  with 
me  a  recollection  which  will  remain  as  long  aa  memory  laata. 

Hia  career  at  the  Bar  was  comparatively  a  brief  one,  and  mainly,  if  not 
wholly,  in  the  City  of  New  York.  I  was  never  a  witness  of  that  career,  but  it 
must  have  been  one  of  laborious  study  and  practice,  for  it  made  him  one  of  the 
most  accomplished  lawyers  that  I  have  ever  known.  At  an  minaoally  early  age 
for  elevation  to  the  Bench,  the  display  of  his  learning  and  powers  in  the  highest 
Court  of  the  State  attracted  to  him  the  attention  of  the  profession  generally,  and 
their  appreciation  of  hia  rare  qnalitiea  waa  exhibited  by  hia  nomination  and 
election  to  that  tribunal.  He  became  a  Judge  of  the  Court  of  Appeala  at  an  ear- 
lier age  than  any  other  person  upon  whom  that  distingaished  honor  liad  been 
conferred;  nor  has  it  happened  more  than  once,  if  at  all,  nnoe  that  time.  Dar- 
ing the  si^cceeding  eight  years  of  his  life,  and  while,  according  to  ordinary  ex- 
perience, he  had  scarcely  reached  the  f^ill  maturity  of  his  powers,  he  serred  in 
that  capacity,  and,  aa  the  whole  profession  witnesses,  served  eminently  and  use- 
fully. At  the  expiration  uf  that  period  the  mntntiona  of  politica,  the  ihortnesa 
of  judicial  terma,  and  the  elective  system,  deprived  the  State  for  a  oonriderablc 
number  of  years  of  hia  aervices  in  a  judicial  capacity.  Retiring  from  the  Bench, 
he  became  a  resident  again  in  his  native  (My  of  Utica.  The  well  earned  repu- 
tation which  he  enjoyed  for  learning,  ability,  perfect  independence  and  impar- 
tiality, marked  him  for  eelection  as  the  voluntary  judge  or  arbiter  in  oaaes  of 
private  submission  to  him  by  the  parties.  I  happen  to  Imow  very  well  that  be 
became  the  standing  referee  of  the  interior  of  the  State  in  many  caaes  of  unnsnal 
importance,  submitted  to  him  by  the  parties  with  the  same  oonfidenoa  in  his 
learning  and  in  his  judgment  which  they  would  have  in  the  decisions  of  Conrts 
of  the  highest  authority.  The  creation  of  the  Commission  of  Appeals  restored 
him  to  judicial  life.  He  held  a  seat  in  that  high  tribuoal  by  i^pointnent,  but 
for  only  aSout  one  year,  when  he  waa  transferred,  also  by  appointment,  once 
more,  t(f  the  Court  of  Appeals,  to  fill  a  place  made  vacant  by  the  tragic  death  of 
Judge  Peckham,  who  was  buried  in  the  ocean  by  the  sinking  of  the  steamer 
VUle  du  Havre,  At  the  expiration,  or  soon  after  the  expiration,  of  that  offidal 
term.  Judge  Johnson  received,  now  about  three  years  ago,  from  the  President 
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and  Senate  of  the  United  States,  an  appointment  to  tlie  distingnished  porition 
of  Judge  cd  ihia  Circuit,  by  far  the  most  important  of  the  Circaits  into  which 
onr  Federal  Jurisprudence  is  divided.  He  held  that  office  to  the  close  of  bis  life, 
and  we  belieye  that  he  sank  beneath  the  crashing  weight  of  the  labors  which  it 
impoeed  upon  him.  And  in  this  connection  I  ought  to  mention  the  iSact  (which 
is  contrary,  I  believe,  to  a  received  impression)  that,  when  he  ceased  from  his 
labors,  prior  to  the  October  term,  he  had  almost  entirely  cleared  his  docket  of 
cases  argued. 

During  a  considerable  portion  of  Judge  Johnson's  judicial  career,  it  hap- 
pened to  me  to  be  associated  with  him.  With  him  were  also  associated  Denio 
and  Sblden,  names  which  are  high  on  the  roll  of  judicial  fame.  The  relation  to 
him  to  which  I  refer  enables  me,  I  think,  to  form  a  just  judgment  of  his  rare 
and  excellent  qualities  as  a  lawyer  and  a  jurist.  I  have  nothing  to  say  of  his 
mental  pecaliarities ;  for  he  had  no  peculiarities  or  eccentricities  of  mind.  His 
mind  was  simple,  direct  and  strong.  If  any  quality  or  sentiment  belonging  to 
him  as  a  Judge  was  in  predominance,  it  was  his  prevailing  and  pervading  love 
of  justice  and  of  rig^t,  as  ascertained  by  sound  and  beneficent  rules  of  law.  I 
think  his  purely  intellectual  faculties  had  their  highest  exercise  in  the  quick  and 
ready  appreciation  of  the  facts  of  a  case  in  their  true  relation  to  the  principles 
of  law.  He,  more  rarely  than  others,  mistook  mere  resemblance  in  circum- 
stances for  analogy  in  principle.  Few,  if  any,  of  his  contemporaries  had  a  more 
varied  and  extensive  knowledge  of  the  law.  None  had  a  more  discriminative 
judgment  He  had  the  rare  common  sense  which  looked  through  the  false,  and 
took  in  the  true  relations  of  a  controversy ;  but  it  was  a  common  sense  culti- 
vated and  adorned  by  the  learning  of  the  books. 

The  duty  of  impartiality  in  a  Judge  is  so  plain  that  it  is  only  feeble  praise 
to  say  of  a  Judge  that  he  is  impartial.  But  I  think  I  can  truly  say  of  Judge 
Johnson,  that  his  was  the  most  absolutely  impartial  mind  that  I  ever  knew. 
The  parties  to  a  controversy  were  to  him  a  mere  abstraction.  He  looked  al- 
ways directly  at  the  merits  of  a  controversy  without  any  distracting  thought  or 
wish.  To  me  he  seemed  always  to  be  inaccessible  even  to  the  subtlest  of  those 
influences  which  sometimes,  it  must  be  confessed,  are  a  disturbing  weight  in  the 
even  balances  of  justice. 

The  judicial  opinions  which  he  has  left  will  be  an  enduring  record.  They 
will  long  bo  read  and  appreciated  as  models  of  neatness,  simplicity  and  preci- 
sion. Their  characteristic  and  their  charm  is  the  utter  absence  of  ambitious 
ornament  and  display.  They  are  truly  the  reflex  of  that  modest  and  unassum- 
ing character  which  distinguished  him  in  all  the  relations  of  life.  He  was 
wholly  free  from  vanity  or  self  assertion.  If  he  had  pride,  it  was  only  the 
pride  which  lifted  him  above  all  meanness  and  wrong. 

Snch  as  I  have  most  feebly  portrayed  him,  was  our  deceased  friend  and 
brother.  We  shall  see  him  no  more,  but  his  cnunent  and  honorable  career  in 
the  public  service,  illumined,  as  it  was,  by  the  radiance  of  his  private  virtues, 
will  long  be  to  us  a  memory  to  cherish,  and  an  example  of  inestimable  value. 
Our  holy  religion  tells  us  to  believe  that  he  has  exchanged  earthly  toil  for  eter- 
nal rest 
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Hon.  £.  C.  Benedict  then  said : 

Mr.  Chairman, — AHhoagh  I  knew  Jndge  JoHiraoir  during  all  the  time  fiiaft  he 
was  at  the  Bar  in  this  city,  and  subsequently  on  the  Bench — ^I  may  eaj  that  I 
knew  him  very  well,  personally  and  familiarly,  though  not  iotnnately — ^I  do  not 
rise  to  say  anything  with  regard  to  his  professional  and  judicial  career,  except 
that  from  the  heart  I  shall  vote  for  the  ReeolutionB  which  hare  been  read,  sad  tiiat 
I  concur  in  the  yery  excellent  remarks  which  have  been  made  by  Jnd^  Oom- 
stock  and  Mr.  Butler.  I  shall  say  only  a  word  or  two  with  regard  io  J^dge 
Johnson  in  another  aspect  of  his  public  and  personal  lifs. 

1  had  the  honor  to  be  associnted  with  him  during  all  the  time  tliat  lie  was 
one  of  the  Regents  of  the  Uniyersity  of  the  State  of  New  York,  and  aHhoagli  tiie 
duties  of  that  office  are  unostentatious,  they  are  highly  uBefiil  and  important  to 
the  State.  It  is  not  always  that  gentlemen  who  follow  the  law  with  so  mneh 
earnestness,  so  much  zeal  and  so  much  real  lore  for  its  principles,  find  time  to 
step  aside  into  the  more  gracethl  pursuits  of  literature  and  science.  Judge 
Johnson  came  into  the  Board  of  Regents  fully  sensible  of  the  importance  of  its 
duties ;  and  he  brought  to  their  exercise  not  only  that  wisdom,  aeateneea  and 
impartiality  which  characterized  him  as  a  lawyer  and  a  judge,  but  the  lore  of 
letters,  also,  and  generous  learning  with  which  he  was  deeply  imbued.  He  came 
into  the  Board  as  the  successor  of  the  late  eminent  Rev.  Dr.  Oampbell,  of  Al- 
bany, who  decorated  the  metaphysical  theology  and  earnest  and  deTont  fidth  oi 
one  of  the  straltest  sects  of  our  religion  with  the  generous  and  refining  in- 
fluences of  secular  learning.  Judge  Johnson  was  immediately  made  the  anecea 
Bor  to  Dr.  Campbell  on  the  Gonmiittees  on  the  State  library  and  on  the  State 
Cabinet  of  Natural  History. 

The  State  Library  was  at  that  time,  or  a  little  before,  pnt  into  the  hands  of 
the  Regents  as  trustees,  to  manage  and  care  for  it.  Tliey  found  it  a  library  of 
some  ten  thousand  yolumes,  with  many  broken  sets  and  shattered  bindings, 
carelessly  kept  and  carelessly  used.  They  have  made  it,  to-day,  one  of  tiie  beat, 
and  best  conditioned  libraries  in  the  country,  containing  more  than  a  hnndred 
thousand  yolumes.  On  that  committee  Judge  Johnson's  bibliographical  knowl- 
edge, exquisite  taste  and  great  cnlture  in  books  were  made  exceedingly  oseAd 
in  filling  the  g^ps  in  the  library,  in  adding  to  its  stores,  and  in  making  it 
what  It  should  be — a  permanent  and  useful  library  in  all  departments  of  learn- 
ing and  literature. 

His  position  on  the  committee  on  the  State  Cabinet  was  no  less  agreeable  to 
him.  Mr.  Agassiz  once  said  in  my  hearing,  on  a  great  public  occasion,  that  the 
first  question  of  a  man  of  science  in  New  York  was,  **  which  is  the  way  to  Al- 
bany ?" — ^the  home  of  that  great  Cabinet  and  of  Professor  Hall,  the  Oeoiogiit 
and  Paleontologist  of  the  most  world-wide  reputation,  who  is  the  curator  of  the 
Cabinet.  One  of  merely  professional  tastes  might  be  long  aoqnidnted  with 
Judge  Johnson  without  finding  out  that  natural  histoiy  might  hare  heett  all  in 
all  his  study,  so  quietly  did  ho  indulge  in  the  charm  of  thoee  stadiea.  He  knew 
enough  of  them  all  to  be  even  more  than  merely  intelligent  in  their  literature 
and  science.  He  was  himself  a  careful  observer  of  objects,  espedally  with  the 
microscope,  and  he  was  a  general  reader  of  the  literature  of  thoee  subjects.  He 
knew  not  only  the  theories  that  are  now  fresh,  but  also  thoee  that  were  fresh 


APPENDIX.  561 

and  believed  in  by  everybody  and  exploded  before  he  was  born.  His  occasional 
houTB,  therefore,  with  his  committee  and  with  Professor  Hall  in  the  Cabinet, 
were  among  the  lozaries  of  his  life.  He  exhibited  the  same  qoalities  as  a  mero- 
ber  of  those  committees  and  as  an  individual  associate  of  the  members  of  the 
Board  and  in  its  meetings,  which  he  exhibited  on  the  Bench  and  at  the  Bar,  and 
in  social  life,  and  which  have  been  alluded  to  with  such  jnst  feeling  and  truth 
by  Jadge  Comstock  and  Mr.  Bntler;  the  same  personal  amenity,  the  same 
cheerfblness  and  the  same  quiet  and  unostentatious  way  of  doing  Us  duty  under 
all  circumstances.  He  left  the  Board  of  Regents  by  resignation,  because  tlie 
judicial  appointment  which  he  had  received  rendered  him,  as  he  thought,  in- 
competent to  hold  the  two  offices ;  otherwise,  as  he  often  said  to  me,  he  would 
have  been  glad  to  continue  in  the  Board,  and  lamented  that  he  could  not  be  with 
as  at  our  meetings  and  participate  in  our  duties  as  he  had  formerly  done. 

Although  the  office  of  Regent  is  one  of  much  labor,  no  pay,  and  little  glory, 
■ftill  it  is  well  to  tell  of  such  a  man  as  Judge  Johxson,  tliat  he  considered  useful- 
ness as  the  best  pay  and  the  truest  honor,  and  that  he  fidfilled  all  the  duties  of 
that  non-professional  and  unsalaried  office,  with  the  same  ability  and  faithfal 
nese,  and  the  same  personal  loveliness  (if  I  may  use  such  an  expression)  that  he 
did  the  more  distinguished  public  offices  which  he  filled. 

Edgar  S.  Van  Winkle,  Esq.,  said : 

Mr.  Chairman,  and  Gentlemen  of  the  Bar — ^After  the  very  expressive  and 
eloquent  Resolutions,  and  after  the  just  and  extended  remarks  of  the  gentlemen 
who  have  spoken  in  regard  to  Judge  Johnson's  accomplishments  and  character, 
I  shall  not  attempt  to  detain  yuu  by  any  repetition  of  the  tiews  which  have  been 
so  well  put  before  you ;  for  in  attempting  to  do  so  I  should  only  display  my 
own  inferiority.  Having  been  requested  to  make  some  remarks  at  this  meeting, 
I  have  consented  to  do  so ;  but,  holding  the  same  views  as  those  gentlemen  by 
whom  the  just  character  of  Judge  Johnson  has  been  so  well  and  so  particularly 
set  forth,  it  would  seem  that  there  was  but  little  left  for  me  to  say ;  and  there  is 
but  little,  except  generalities. 

The  custom  we  have,  Bench  and  Bar,  of  meeting  as  one  body  on  the  death 
of  any  distinguiBhed  member  of  our  profession,  whose  character  we  have  re- 
vered and  whose  talents  we  have  esteemed,  is  a  beautiful  custom,  1  think ;  one 
which  tends  to  keep  alive  in  our  hearts  a  fooling  of  affinity  with  one  another,  a 
foeling  that  our  connection  with  our  departed  friends  does  not  cease  entirely  on 
their  death,  and  that  in  our  memories  their  talents  and  their  virtues  are  em- 
balmed, and  that  they  serve  as  an  incentive  to  us  to  endeavor  to  follow  in  their 
footsteps.  And  more  particularly  when  a  prominent  occupant  of  the  Bench, 
one  who  has  worthily  and  successfully  for  a  long  period  of  time  fulfilled  the  diffi- 
cult duties  and  functions  of  that  position  departs,  it  seems  more  than  ever 
proper  that  we  should  meet  again  together,  the  Bench  and  the  Bar,  and  repeat 
in  such  meeting  our  estimate  of  the  character  of  our  departed  brother.  A 
Judge  in  any  part  of  this  Circuit,  the  territory  embraced  by  this  Circuit  of  tbe 
United  States  Court,  has  anything  but  a  sinecure.  We  know  and  we  see  that  in 
all  the  Superior  Courts  a  Judge  has  a  burden  upon  him  which  few  constitutions, 
mental  or  physical,  can  bear.  And  I  often  admire  the  courage  which  enables 
men  who  know  what  is  awaiting  them  in  a  short  time,  to  assume  the  burdens  of 
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such  an  office  as  this.  Therefore,  my  friends,  we  should  rally  to  the  snpport  of 
the  custom,  and  speak  a  good  word  in  behalf  of  eyery  one  of  those  gentients, 
those  martyrs,  who,  having  worthily  fnlfilled  the  office  of  Jadge,  have  thea 
passed  away. 

When,  nnezpectedly  to  me,  I  was  requested  to  take  a  part  in  these  observ- 
ances, I  felt  inclined  to  refdse ;  but,  upon  consideration,  it  seemed  to  me  I  bad 
no  right  to  do  so.  And,  moreover,  I  feel  towards  the  worthy  members  of  our 
profession  that  degree  of  respect  and  affection,  I  may  say,  that  I  wodd  not  re- 
fuse to  contribute  what  little  I  could,  however  inconriderable  it  might  be,  to  the 
preservation  of  the  custom  which  we  have  adopted  in  this  oonntry,  and  which 
we  are  now  carrying  out ;  and  I  feel  a  share  of  that  loyalty  which  impdi  aad 
justifies  even  the  meanest  clansman  in  casting  his  mite,  however  slight  it  may 
be,  upon  the  cairn  of  a  &llen  chieftain.  Aod  the  Judge  whom  we  lameot  vsb  t 
chieftain ;  he  was  a  great  Judge ;  he  had  those  qualities  which  bdoog  more  «•• 
pecially,  in  their  influence  and  fitness,  to  the  judicial  office.  He  had  honertf,he 
had  industry,  he  had  intelligence,  he  had  learning,  he  had  fearlessness.  h«  hid 
firmness,  and  he  had  a  love  for  the  duties  he  was  called  to  perform.  As  to  hii 
learning,  the  decisions  with  which  our  books  are  filled  bear  testimony.  It  needt 
no  further  remarks  on  my  part.  I  can  add  nothing  to  what  has  been  so  weD 
said  here  to-day  by  gentlemen  well  able  to  speak  of  tbe  yalue  of  those  decuioos, 
and  to  judge  of  the  learning  which  they  embalm.  That  he  was  indostrioos,  I 
think  cannot  be  doubted,  apart  from  the  asseverations  of  his  friends  to-day;  be> 
cause  I  am  persuaded,  from  what  I  have  seen,  that  a  person  who  filled  the 
Judicial  offices  which  he  did — and  more  especially  in  this  Circuit — wi&ootiDdss- 
try  could  not  with  honor  have  survived  a  single  Term,  so  great  and  impoitaat 
were  the  interests  before  him,  so  pressing  the  necessity  for  decision. 

It  is  hardly  necessary  to  extend  the  catalogue  of  qualities  which  I  hiv» 
named  as  those  which  constitute  a  grent  judge.  As  to  the  integrity  and  impsr- 
tiality  of  Jud^  Johnson,  I  never  heard  the  slightest  impeachment  of  it;  nor  do 
I  believe  but  that  the  persons  the  most  inimical  to  Judge  Johnson  (for  even  the 
best  men  have  their  enemies)  would  abstain  from  making  such  a  chaige  ss  thst 
If  we  look  at  his  decisions,  if  we  read  them  carefully,  we  shall  see  that,  tboqgh 
he  was  a  man,  as  we  are,  and  subject  to  all  the  infirmities  of  human  nature,  j^ 
when  he  entered  the  judicial  office  he  became  removed,  as  it  were,  from  thoeeui- 
firmities.  And  you  perceive  all  through  his  decisions,  whatever  they  may  be, 
that  in  his  mind  there  stood,  over  and  above  all,  the  figure  of  Justice  with  the 
flaming  sword  that  would  not  permit  anything  unworthy  to  enter  the  saoctntiy 
of  his  mind.  There  can  be  but  few  subjects  more  worthy  of  our  oonsiderttion 
than  that  of  a  member  of  the  profession  who  has  reached  the  highest  attaiosble 
honors  it  offers  at  the  Bar,  and  eminent  judicial  honor  on  the  Bencb—I  i^y 
there  can  be  few' subjects  of  contemplation  pleasanter  to  the  leg^  mind  than  thit 
of  such  a  man,  subject  to  all  the  infirmities  of  nature,  subject  to  all  the  inflneooM 
that  cunning  or  ability  could  spread  around  him,  subject  to  be  misunderrtood 
.and  misrepresented,  and  yet  who,  by  force  of  his  Inward  contemplations  and  bis 
own  respect  for  virtue  and  right,  has  lifted  himself  above  the  fogs  and  tempeitB 
of  the  world,  to  a  serene  height,  where  ho  can  look  down  upon  the  foIUcs  sod 
weaknesses  of  the  world  as  one  who  has  passed  through  and  over  them,  aod  cbd> 
from  his  elevation,  announce  the  decrees  with  wliich  law  and  eqidty,  the  twb 


APPENDIX.  563 

ofbprings  of  justice,  inspire  him.  Well  and  ably  did  he  fulfil  all  his  fdnctions ; 
and  I  trust  that  all  here  are  united  In  one  feeling,  that  in  renewing  our  friend- 
ahip  for  each  other  we  at  once  strengthen  the  bond  which  .binda  the  Bar  and 
Bench  together,  and  raise  a  tribate  of  affection  to  the  memory  of  our  friend,  and 
of  admiration  for  hia  many  Tirtues. 

Luther  R.  Marsh,  Esq.,  spoke  as  follows : 

Mr.  Chair  man,  and  Gentlemen — An  early  acquniotance  with  Judge  Johnson, 
ere  he  came  to  the  Bar,  and  since  continued,  may  give  me  warrant,  perhaps,  for 
a  single  word.  Were  I  to  state  my  thoughts  in  a  condensed  fonn,  I  should  but 
re-word  the  Resolutions.  They  express,  I  am  persuaded,  the  sentiment  of  the 
Bar — of  the  Bar  of  this  City  and  of  the  Bar  of  the  State--Bt  this  sad  bereave- 
ment. He,  to  honor  whose  memory  we  have  met,  received  an  inheritance  from 
hia  country  which  he  was  proud  to  maintain.  His  mother  was  the  daughter  of 
the  second  son  of  President  John  Adams.  As  early  as  1797^re  Utica  had  re- 
ceived the  christening  of  its  present  name — while  yet  it  was  known  only  as 
"  Old  Fort  Schuyler," — his  grandfather,  Bryan  Johnson,  was  a  prominent  and 
valued  citizen,  and  contributed  laigely  to  the  impulse  the  infant  received  in 
growth  and  prosperity.  Concurrent  with  the  present  century,  from  the  be- 
gincing  down  to  a  recent  date,  his  father,  Alexander  B.  Johnson,  was  one  of  the 
foremost  men  of  Utica,  in  commerce,  in  influence,  in  finance,  in  literature.  And 
80  it  happened  that  the  departed  Jurist  came  to  his  profession  through  a  youth 
and  education  of  uncommon  advantage.  All  that  could  be  done  by  affluence,  by 
social  position,  by  opportunity,  by  appliance,  by  stimulus  to  effort,  was  his ;  and 
these  advantages  fell  not  on  unfruitful  ground.  He  had  an  intuitive  apprehen- 
sion, a  great  intellectual  capacity,  and  was  quick  to  appropriate  and  assimilate 
the  benefits  that  I  have  mentioned.  He  took  delight  in  scientific  research,  and 
was  a  man  of  general  culture  and  scholarly  attainments.  Not  content*  with  sur- 
face views,  he  liked  to  think  out  principles  to  their  last  analysis.  He  was  pe- 
culiarly well  fitted,  as  I  think,  for  success  at  the  Bar,  for  forensic  debate,  and 
for  the  presentation  and  argumenl^of  the  principles  that  obtain  in  the  adminis- 
tration of  Justice.  He  was  endowed  with  a  sweet  and  magnetic  voice,  and  a 
most  winning  manner. 

But  he  was  not  to  stay  in  the  arena  long.  The  Bench  was  his  destiny.  It 
was  there  that  the  largest  portion  of  his  business  life  was  spent,  in  the  manner 
narrated  by  the  Resolutions  and  by  the  gentlemen  who  have  preceded  me— in 
the  exercise  of  the  Godlike  prerogative  of  applying  the  principles  of  law  to  the 
rights  of  men.  That  he  performed  this  duty  with  inflexible  integ^ty  and  rare 
ability,  in  recorded  opinions  which  stand  as  landmarks  in  the  troubled  sea  of 
controversy,  and  to  the  acceptance  of  all,  is  conceded  by  alL  I  have  often 
thought,  sir,  that  if  fortune  had  given  him  a  seat  on  the  Bench  of  the  Supreme 
Court  of  the  United  States,  at  Washington,  he  would  have  been  most  admirably 
adapted  for  the  wider  range  of  that  majestic  tribunal,  before  which  come,  for  ad- 
judication, the  conflicting  interests  of  the  whole  country,  and  whose  voice  ia  au- 
thoritative to  its  utmost  bounds. 

Sir,  I  have  noticed,  by  the  newspapers,  that  the  Bar  of  Utica,  in  his  own  na- 
tive County  of  Oneida,  are  meeting  to  testify  a  similar  honor  to  that  which  we 
render  to  his  memory  to-day.    The  city  of  Utica,  as  the  city  of  New  York, 
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doime  bim  as  her  own.  Tluit  city,  sir,  has  done  credit  to  her  pontion  is  Ihe 
geographical  centre  of  the  State,  by  maldng  it,  from  early  time,  the  legal  centre 
as  well.  She  has  produced  the  ablest  lawyer,  as  snch,  whom  our  State,  and,  as 
I  think,  our  country,  has  seen — Samuel  A.  Taloott.  His  scarody  less  fomouB 
partner,  WiUiam  H.  Maynard,  has  sent  down  to  ns  a  reputation  for  traoBceodeot 
ability  as  a  lawyer,  and  fabulous  powers  of  memory.  Since  that  time  die  eoimta, 
among  her  ornaments,  Greene  C.  Bronson,  Henry  B.  Storrs,  Joseph  Tnt'irlMii< 
Joshua  A.  Spencer,  Samuel  Beardsley,  Hiram  Denio,and  WilUam  CaitiB5oyei 
She  has  itimished  for  our  State,  in  sucoesdon,  three  Attomey-Oenenls— Tsl- 
cott.  Bronson,  and  Beardsley.  At  the  time  of  the  death  of  the  emioent  Jurist 
whom  we  mourn,  she  filled  two  seats  on  the  Bench  of  the  highest  Conits  of  tiie 
United  States:  one  in  the  Circuit  Court,  which  his  lamented  death  leayesTs- 
cant,  and  one  on  the  Supreme  Bench  at  Washington.  And  even  now,  at  tliii 
Tery  hour,  the  Senatorial  representation  of  the  great  State  of  New  York  is  filled 
by  her  two  citizens,  Roscoe  Conkling  and  Frauds  Kernan.  Utica,  so  highly  fh 
vored,  now  enrolls,  with  pride,  while  yet  in  sorrow,  the  name  of  Auziumn  S. 
JomrsoN  on  the  bright  scroll  of  her  departed  sons.  We,  of  New  York,  ciaim 
him  too ;  and  there,  as  here,  the  Bench  and  Bar,  laying  this  tribute  on  hit 
tomb,  in  a  common  sympathy  mourn  their  loss,  and  hold  his  memory  in  honor. 

Calvin  G.  Child,  Esq.,  then  said : 

Mr.  Chairman,  and  Gentlemen — I  hare  heard  the  Resolutions  read,  and  il- 
though  a  stranger  to  most  of  yon,  I  desire  dmply  to  express,  in  conmion  vith 
you  of  the  New  York  Bar,  the  sentiment  which  we  of  Connocticixt,  bdog  9o 
closely  allied  with  you  in  the  Second  Circuit,  fed  upon  the  oocadon  which  hu 
called  you  together.  The  pressure  of  the  judicial  duties  of  Judge  Jobmsov  bis 
kept  him  out  of  our  State  almost  entirely,  except  in  the  matter  of  sppetHB.  Hia 
predecessor,  although  a  native  of  Connecticut,  came  to  the  Bench  of  this  Circmt 
with  a  reputation  acquired  in  your  State.  We  knew  him  whom  yon  monrD  to- 
day by  a  like  judicial  reputation :  and  I  couM  not  keep  dient,  sir,  wiUi  these  pro- 
ceedings before  me^  without  taking  advantage  of  the  opportunity  to  expreas  oar 
S3^pathy,  and  our  participation  in  these  oeremonies  to-day,  and  the  respect  ▼« 
all  feel  for  the  Judge  who  has  been  loaned  to  us  by  the  State  of  New  York. 
There  is  an  old  Japanese  cnstom,  dr,  that  when  the  body  of  the  dead  pastes, 
, each  neighbor  shall  carry  it  for  a  short  distance,  as  a  neighborly  duty  wbidi 
they  owe  to  the  memory  of  him  who  has  gone ;  and  in  that  spirit,  on  behalf  of 
the  Bar  of  Connecticut,  I  would  to-day  with  yon  stand  around  the  bier  of  AliX' 
ANDEB  S.  Johnson,  and  speak  for  our  Bar  the  sentiments  that  we  have  of  nsged 
tot  his  memory,  his  judicial  talents  and  his  judicial  integrity. 

• 

Ttie  Resolutions  were  adopted  imanimously. 

The  President,  in  accordance  with  the  Resolutions,  appointed  Mr. 
Benjamin  D.  Silliman  and  Mr.  William  Allen  Butler  a  Committee 
to  present  the  Resolutions  to  the  Court  of  Appeals  of  this  State  and 
the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
J\ffw  York, 
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II. 

KULES. 

RuUa  of  the  CireuU  Court  of  the  United  8latetfor  the  Southern  Diatriet  of  New 
York,  adcpied  since  the  pyblieation  of  the  thirteenth  voiume  of  theee  Eeporte, 

Mat  ISth,  1878. 

The  Rnle  adopted  by  the  Cbcnit  Court  of  the  United  States  for  the  Southern 
District  of  Kew  York,  to  take  effect  Jnly  Ist,  1876,  is  hereby  amended  so  as  to 
read  as  follows : 

"  The  cases  and  points,  and  all  other  papers  famished  to  the  Court  in  calendar 
causes,  other  than  causes  for  trial  before  a  Jury  and  reviews  in  bankruptcy, 
shall  be  printed,  unless,  by  special  order  of  the  Court  obtained  eight  days  before 
the  hearing,  such  printing  or  some  part  thereof  shall  be  dispensed  with.  The 
i^pellant  in  appeals,  the  plaintiff  in  error  in  writs  of  error,  the  excepting  party 
in  exceptions  to  master's  reports,  and  the  moying  psrty,  on  motions  for  a  new 
trial  and  the  argument  of  demurrers,  shall  cause  the  papers  to  be  printed,  and 
such  papers  shall  include  all  the  papers  necessary  for  the  proper  presentation  of 
the  case  on  both  sides.  Tn  all  other  cases,  each  party  shall  cause  to  be  printed 
the  pleadings,  proofii  and  papers  filed  on  his  behalf.  At  the  beginning  of  the 
argument  each  party  shall  fdrnish  to  his  adyersary  three  copies  of  his  printed 
points,  and,  at  least  eight  days  before  the  argument,  three  printed  copies  of  all 
other  papers  shall  be  furnished  by  the  party  printing  the  same  to  the  adverse 
party.  A  party  recoYoring  costs  shall  be  allowed  his  disbursements  for  the 
printing  required  of  him  by  this  rule.* 


JuNB  16tb,  1878. 

No  warrant  of  arrest  shall  be  issued  by  a  Commissioner  of  the  Circuit  Court,* 
in  a  criminal  case,  unless  such  warrant  is  implied  for  by  the  District  Attorney, 
or  by  one  of  his  regularly  appointed  assistants,  in  person,  or  by  the  authority 
of  such  District  Attorney  or  assistant,  produced  in  writing  to  the  Commissioner. 
No  account  of  any  Commissioner  for  issuing  a  warrant  in  any  other  case  will  be 
approved  by  a  judge ;  and  every  account  shall  be  accompanied  by  an  affidavit 
of  the  Commisnoner,  showing  by  whom  each  warrant  was  applied  for,  and  on 
what  authority.    This  order  shall  not  apply  to  extradition  cases. 


Seftsmbkb  2d,  1878. 

The  appeUate  docket  shall  consist  of  ^ye  divisions:  (1.)  Appeals  in  Admi- 
ralty ;  (2.)  Writs  of  Error ;  (8.)  Appeals  in  equity  cases;  (4.)  Appeals  in  bank- 
ruptcy ;  (6.)  Reviews  in  bankruptcy. 

The  docket  of  original  causes  shall  condst  of  four  divisions:   (1.)  Equity 
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CABes,  embracing  pleas,  demurrers,  cases  to  be  heard  on  pleadings  and  proofa, 
and  cases  to  be  heard  on  pleadings  alone;  (2.)  lasnes  of  law,  in  salts  at  law,  npra 
the  pleadings  or  npon  special  yerdict ;  (8.)  Issues  of  fact  triable  by  a  jury,  be- 
tween private  parties ;  (4.)  Issues  of  fact  triable  by  a  jury,  to  which  the  Umted 
States  is  a  party,  including  customs  and  reyenue  suits  against  collectors. 

For  each  division  of  the  appellate  docket,  and  for  each  division  of  thedoekat 
of  original  causes,  there  shall  be  a  separate  permanent  calendar,  the  firet  of  which 
shall  be  made  up  for  the  October  Term  in  the  year  1878,  and  shall  continiifr  to 
be  the  permanent  calendar,  subject  to  the  addition  to  it  of  new  cases,  until  the 
Court  shall  order  a  new  permanent  calendar  to  be  made.  The  causes  reraauung 
on  each  permanent  calendar  shall  be  renumbered  for  every  October  Term. 

In  each  division  of  the  appellate  calendar  the  causes  shall,  originally  and  at 
every  renumbering,  be  arranged  and  numbered  thereon  according  to  the  prioritr 
of  the  filing  of  the  return  in  this  Court  Pleas  and  demurrers  in  equity  etset, 
set  down  by  order  for  hearing,  shall  be  numbered  on  the  calendar  as  of  the  dite 
of  such  order.  Pleas  replied  to,  and  cases  to  be  heard  on  pleadings  and  proofs, 
and  cases  to  be  heard  on  pleadings  alone,  as  of  the  time  of  filing  tiie  last  plead- 
ing. Issues  of  law,  in  suits  at  law,  upon  the  pleadings,  as  of  the  date  of  the 
ismie.  Special  verdicts,  as  of  their  date.  Issues  of  iact  triable  by  a  jury,  as  of 
the  date  of  the  issue.  The  note  of  issue  filed  with  the  clerk  shall  qpedfy  the 
proper  date. 

Motions  for  a  new  trial,  on  cases  or  exceptions,  shall  not  be  put  o&  soy 
ealondar,  but  must  be  made  before  the  judge  who  tried  the  canae,  at  such  tine 
and  place  as  he  may  direct. 

Only  one  note  of  issue  to  the  clerk  and  one  notice  of  trial  or  hearing  to  the 
opposite  party  shall  be  necessary  for  any  permanent  calendar.  The  canae  will 
then  remain  and  stand  for  hearing  or  trial,  until  it  is  reached  and  called,  whco 
it  may  be  moved  by  either  party.  If  it  be  passed  upon  the  regular  call,  no  post- 
ponement being  granted  by  the  Court,  it  will  go  to  the  foot  of  the  cale&dar.  If 
it  be  a  second  time  thus  passed,  it  will  be  marked  off  the  calendar.  It  may 
afterwards  be  renoticed  and  a  new  note  of  issue  filed,  stating  the  date  at  whidi 
•it  was  last  passed,  as  of  which  date  it  may  again  be  placed  on  the  calendar. 


OoTOBSR  11th,  187a 

In  pursuance  of  the  provimons  of  section  916  of  an  Act  entitled, "  An  Art 
to  revise  and  consolidate  the  Statutes  of  the  United  States  in  force  on  the  first 
day  of  December,  Anno  Domini  one  thousand  eight  hundred  and  seventy-three,' 
approved  June  22d,  1874,  it  is  ordered,  that  the  provimons  of  the  Act  of  the 
Legislature  of  the  State  of  New  York,  entitled,  "An  Act  relaUng  to  Coort^ 
officers  of  justice  and  civil  proceedings,*  passed  June  2d,  1876,  and  the  proris- 
ions  of  any  Act  heretofore  passed  by  said  Legislature  amending  said  last  named 
Act,  so  for  as  such  provisions  relate  to  a  remedy  by  attachment  against  the 
property  of  a  defendant,  are  hereby  adopted  by  this  Court  as  rules  of  thiaCMft 
in  respect  to  a  remedy  by  attachment  against  the  property  of  a  defandast  i>  * 
common  law  cause  in  this  Court 
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AJ«s  of  the  Circuit  Court  of  Ou  United  SiaUt  for  the  Northern  JHttriet  of  New 
York,  adopts  8ine0  the  publication  of  the  thirteenih  volume  oftheee  Beporte. 

March  21st,  1877. 

All  pleadings  filed,  serred  or  for  the  oflo  of  the  Court  shall  be  folioed,  and 
the  folioe,  numberiDg  from  the  commencemeDt  to  the  end  of  the  papers,  shall 
be  marked  on  the  margin  of  the  page,  and  the  clerk  must  refuse  to  file  any 
pleading  not  thus  folioed. 


Mat  1st,  1877. 

1.  Notice  of  an  intended  application  to  the  CSrcuit  Court  for  the  exercise  of 
the  general  superintendence  ond  jurisdiction  conferred  by  section  4986  of  the 
Revised  Statutes  of  the  United  States,  must  be  given  within  ten  days  after  the 
entry  in  the  District  Court  of  the  order  complained  o^  by  filing  such  notice  in 
the  clerk's  office  of  that  Court,  and  serving  the  same  on  .the  adverse  party.  The 
application  must  be  made  within  thirty  days  after  the  entry  of  such  order,  or 
within  such  further  time  as  may  be  allowed  by  an  order  of  the  District  Judge 
filed  within  said  thirty  days  in  the  clerk's  office  of  that  Court  An  application 
cannot  be  made  at  a  later  period. 

2.  Except  where  special  provision  is  otherwise  made  by  statute,  or  where 
the  agg^eved  party  proceeds  by  bill  in  equity,  the  application  must  be  by  peti- 
tion filed  in  the  office  of  the  clerk  of  the  Circuit  Court,  and  verified  by  oath. 
The  petition  must  designate  the  order  complained  of,  and  set  forth  the  facts  of 
the  case,  so  far  as  may  be  necessary  tOvshow  the  errors,  whether  of  fact  or  of 
law,  alleged  to  have  occurred  in  the  District  Court,  and  must  point  out  such 
errors  specifically,  and  the  relief  sought  therefor. 

8.  The  petitioner  must,  within  five  days  after  filing  the  petition,  procure 
from  the  clerk  of  the  Circuit  Court  a  certificate  of  the  filing  of  such  petition, 
designating  the  order  therein  complained  of  by  its  date,  and  file  the  same  in 
the  office  of  the  clerk  of  the  District  Court. 

4.  Within  ten  days  cifter  filing  the  petition,  the  petitioner  must  serve  a  copy^ 
thereof  on  the  adverse  party,  who  may  ffie  an  answer  thereto,  verified  by  oath, 
within  ten  days  after  such  service,  and  must,  in  that  case,  serve  a  copy  of  the 
answer  on  the  petitioner  within  the  further  period  of  ten  days.  The  petitioner 
may,  within  ten  days  thereafter,  ffie  a  reply  to  the  answer,  and  serve  a  copy 
thereof  on  the  adverse  party.  The  clerk  may  once  extend  either  of  these 
periods  by  order  made  before  its  expiration. 

6.  The  application  will  be  heard  upon  these  papers  only,  unless  the  Court 
shall,  of  its  own  motion,  otherwise  direct.  As  soon  as  the  case  is  disposed  of, 
tlie  derk  of  the  Circuit  Court  must  certify  the  order  to  the  District  Court. 


Jims  8th,  1878. 
Ko  warrant  of  arrest  shall  be  issued  by  a  Commissioner  of  the  Circuit  Court, 
in  a  criminal  case,  unless  such  warrant  is  applied  for  by  the  District  Attorney, 
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or  by  one  of  his  re^larly  appointed  aansUnts,  in  person,  or  by  the  authority  of 
such  District  Attorney  or  assistant,  produced  in  writing  to  the  CkimmiMiumer, 
or  by  a  Collector  of  Internal  Revenne,  or  by  his  authority,  produced  b  writing 
to  the  CkHDmissioner,  except  that,  in  an  extraordinary  case,  such  warra&t  msy 
be  issued  on  other  application,  proyided  tliat  the  Commisnoner  shall  ssaome  the 
responsibility  of  giving  reasons  satis&ctory  to  the  Court  for  issuing  the  wsmot 
in  such  extraordinary  case.  No  account  of  »ny  Commisdoner  for  issuing  a  vir- 
rant  in  any  other  case  will  be  approyed  by  a  judge ;  and  every  account  ihtll 
be  accompanied  by  an  affidavit  of  the  Commissioner,  showing  by  whom  ndi 
warrant  was  applied  for,  and  on  what  authority,  and,  if  the  case  was  sodi  u 
extraordinary  case,  what  were  the  reasons  for  issuing  the  warrant. 


Bulet  of  the  Circuit  Court  of  the  United  Statee  for  the  Saetem  Dietridcf  iTev 
York,  adopted  einee  the  pubUeaOon  of  the  thirteenth  vohane  of  thete  Reportt, 

OcTOBKE  16th,  1878. 

In  pursuance  of  the  provisions  of  section  916  of  an  Act  entitled,  *'  An  Act 
to  revise  and  consolidate  the  statutes  of  the  United  States,  in  force  on  the  fint 
day  of  December,  Anno  Domini  one  thousand  eight  hundred  and  seventy-three,* 
approved  June  22d,  1874,  it  is  ordered,  that  the  provisions  of  the  Act  of  the 
Legislature  of  the  State  of  New  York,  entitled,  "  An  Act  relating  to  Courte. 
officers  of  justice  and  civil  proceedings,"  passed  June  2d,  1876,  and  the  proris- 
ions  of  any  Act  heretofore  passed  by  said  Legislature  amending  said  last  named 
Act,  so  far  as  such  provisions  relate  to  a  remedy  by  attachment  againat  the 
property  of  a  defendant,  are  hereby  adopted  by  this  Court  as  rules  of  this  Court 
in  respect  to  a  remedy  by  attachment  against  the  property  of  a  defiendant  in  a 
common  law  cause  in  this  Court. 


Dbcbcbke  1 1th,  1878. 

The  Clerk  of  th  J  Court  shall  cause  to  be  made  up  calendars,  as  follows: 
For  Appellate  Causes,  viz.,  Appeahi  in  Admiralty,  Writs  of  Error,  Ap- 
peals in  Equity  cases.  Appeals  in  Bankruptcy  and  Reviews  in  Bank- 
ruptcy. 
For  Original  Causes,  in  two  divisions,  vix. : 

1.  Equity  cases,  (embracing  pleas,  demurrers,  cases  to  be  heard  on 

pleadings  and  proofe,  and  cases  to  be  heard  on  pleadings  alone), 

and  issues  of  law,  in  suits  at  law,  upon  the  pleadings  or  upon 

special  verdict  * 

8.  Issues  of  fact  triable  by  a  jury,  to  which  the  United  States  are  a 

party,  including  customs  and  reyenue  suits  agfunst  ooUecton^ 

and  issues  of  fact  triable  by  jury  between  private  parties. 

The  first  of  each  of  these  calendars  shidl  be  made  up  for  the  January  Tern 

of  1879,  and  the  second  for  the  October  Term  of  1879,  and  thereafter  each  eball 

continue  to  be  the  permanent  calendar  for  Appellate  Causes  and  for  Original 
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Oftuses,  subject  to  the  addition  of  new  cases,  until  the  Court  shall  order  a  new 
calendar  to  be  made.  The  causes  remaining  on  each  calendar  shall  be  re-num> 
bered  for  every  October  Term. 

Only  one  note  of  issue  to  the  clerk,  and  one  notice  of  trial  or  hearing  to  the 
opposite  party,  shall  be  necessary  for  any  permanent  calendar.  The  note  of 
issue,  to  be  filed  with  the  clerk  not  less  than  eight  days  before  any  term  of 
Court,  shall  specify  the  proper  date,  in  accordance  with  which  the  causes  shall 
be  arranged  and  numbered  upon  the  calendars  by  the  derk,  as  follows : 

For  all  causes  upon  the  Appellate  calendar — the  date  of  filing  the  return  in 

this  Court ; 
For  pleas  and  demurrers  in  equity  cases  set  down  by  order  for  hearing— 

the  date  of  such  order ; 
For  pleas  replied  to,  and  cases  to  be  heard  on  pleadings  and  proofb,  and 
cases  to  be  heard  on  pleadings  alone — ^the  date  of  filing  the  last  plead- 
ing; 
For  issues  at  law,  in  suits  at  law,  upon  the  pleadings— the  date  of  the 

issue; 
For  special  yerdicts-^the  dates  thereof ; 
For  issues  of  iact  triable  by  a  jury — ^the  date  of  the  issue. 
When  the  calendars  are  so  made  and  the  causes  numbered,  each  cause  shall 
remain  thereon  and  stand  for  trial  or  hearing  until  it  is  reached  and  caUed, 
when  it  may  be  moved  by  either  party.    If  it  be  passed  upon  the  regular  call — 
no  postponement  being  g^nted  by  the  Court — it  will  go  to  the  foot  of  the 
calendar.    If  it  be  a  second  time  thus  passed,  it  will  be  marked  off  the  calendar. 
It  may  afterwards  be  re-noticed,  and  a  new  note  of  issue  filed,  stating  the  date 
at  which  it  was  last  passed,  as  of  which  date  it  may  be  again  placed  on  the 
calendar. 

Motions  for  a  new  trial  on  cases  or  exceptions  shall  not  be  put  on  any 
calendar,  but  must  be  made  before  the  judge  who  tried  the  cause,  at  such  time 
and  place  as  he  may  direct. 

Application  to  haye  any  cause  on  the  first  division  of  the  calendar  of  Orig- 
inal Causes  heard  before  the  District  Judge,  may  be  made  to  such  judge  at  any 
time,  by  either  party,  upon  notice;  and  the  cause  will  be  heard  at  such  time  as 
he  may  direct. 


RiUe  of  tha  Circuit  Court  of  tha  United  8tate$  for  the  Ditiriet  of  Conneetieut, . 
adopted  Hnee  the  publication  of  the  thirteentfi  volume  of  theee  Heporte, 

JuNB  1st,  18n. 

1.  Notice  of  an  intended  application  to  the  drcnit  Court  for  the  exercise  of 
the  general  superintendence  and  jurisdiction  conferred  by  section  4986  of  the 
Reyised  Statutes  of  the  United  States,  must  be  given  within  ten  days  after  the 
entiy  in  the  District  Court  of  the  order  complained  of,  by  filing  such  notice  in 
the  clerk's  office  of  that  Court,  and  serving  the  same  on  the  adverse  party.*  The 
application  must  be  made  within  thirty  days  aft«r  the  entry  of  such  order,'  or 
within  such  further  time  as  may  be  allowed  by  an  order  of  the  District  Judge 
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filed  within  said  thirty  days  in  the  derk^s  oflioe  of  thit  Court  An  vp^Ha^ 
cannot  be  made  at  a  later  period. 

2.  Except  where  special  proyision  is  otherwise  made  by  statute,  or  wh«c 
the  agg^eyed  party  proceeds  by  bill  In  equity,  the  appUeatlon  mnst  be  by  peti- 
tion filed  in  the  office  of  the  clerk  (ji  the  Cirenit  Courts  and  verified  by  oitli. 
The  petition  must  designate  the  order  complained  of,  and  set  forth  the  lacts  of 
the  case,  so  far  as  may  be  necessary  to  show  the  errors,  whetiier  of  fitci  or  of 
law,  alleged  to  have  occnrred  in  the  District  Court,  and  most  point  oot  each  enon 
specifically,  and  the  relief  sought  therefor. 

8.  The  petitioner  must,  within  five  days  after  filing  the  petition,  procure 
from  the  clerk  of  the  Circuit  Court  a  certificate  of  the  filing  of  such  petitioe, 
designating  the  order  therein  complained  of  by  its  date,  and  file  the  asme  inthe 
office  of  the  clerk  of  the  District  Court 

4.  Within  ten  days  after  filing  the  petition,  the  petitioner  mnst  ter?e  •  copy 
thereof  on  the  adverse  party,  who  may  file  an  answer  thereto,  verified  by  oith, 
within  ten  days  after  such  service,  and  must,  in  that  case,  serve  a  copy  of  tbe 
answer  on  the  petitioner  within  the  further  period  of  ten  daysL  Tbe  petitioDer 
may,  within  ten  days  thereafter,  file  a  reply  to  the  answer,  and  serve  s  copy 
thereof  on  the  adverse  party.  The  clerk  may  once  extend  either  of  these  periods 
by  order  made  before  its  expiration. 

5.  The  application  will  be  heard  upon  these  papers  only,  unless  the  Covt 
shall,  of  its  own  motion,  otherwise  direct.  As  soon  as  the  case  is  ^sposed  of, 
the  clerk  of  the  Circuit  Court  roust  certify  the  order  to  the  District  Court 


INDEX. 


A 

ACTION. 
See  Administbatoh. 

CoifTRAOT. 
I)UT11E8,  1. 

Injunction,  2. 
Internal  Revbnvb,  2,  8. 


ADMINISTRATOR. 

1.  An  administratrix,  appointed  in  New 
Tork,  BQod  in  this  Court  a  Nevr  Jer- 
sey corporation,  to  recover,  for  the 
benefit  of  the  next  of  kin  of  the  intea- 
tate.  damages  for  the  death  of  the 
intestate,  caused  by  the  negligence 
of  the  corporation,  the  right  of  ac- 
tion being  claimed  under  a  statute 
of  New  Jersey :  Hdd,  that  the  action 
eould  not  be  maintained.  M<iekay 
T.  Cenind  R.  R.  Co.,  66 


•     ADMIRALTY. 

1.  Where  the  amount  involved  in  an 
Admiralty  suH  ia  not  sufficient  to 
permit  a  review  by  the  Supreme 
Court  of  the  judgment  of  the  Circuit 
Court,  a  general  finding  of  facts  and 
law  by  the  latter  Court  is  sufficient, 
under  the  Act  of  February  16th, 
1875,  (18  U,  S.  Stat,  nt  Large,  816, 
g  1.)     1,265  VUrified  Pipa,  Se.,  274 

2.  In  a  suit  in  rem  against,  a  vessel, 
brought  in  the  District  Court,  the 
vessel  was  (Hscharged  from  custody, 
in  that  Court,  on  a  stipulation  for 
value.  On  appeal,  a  decree  was  ren- 
dered by  the  Circuit  Court  for  the 
libellant,  with  a  direction  that  the 
two  stipulators  for  value  pay  into 


that  Court  the  amount  of  such  stipu- 
lation. One  of  the  stipulators  hav- 
ing died,  the  libellant  applied  for  Ihe 
entry  of  a  samroary  judgment  against 
the  other  stipulator,  for  the  amount 
of  the  decree,  and  for  execution 
against  him.  It  was  objected,  that 
the  libellant  had  not  exhausted  his 
remedy  against  the  claimant  of  tha 
vessel,  and  that  the  deHth  of  the  one 
stipulator  defeated  the  right  of  the 
libellant  to  execution  against  the 
survivor :  Held,  that  the  application 
must  be  granted*  The  0.  F.  Acker- 
man,  960 

8.  Where  a  lihellant,  in  Admiralty,  in 
a  cause  of  collision,  has  a  decree  in 
the  District  Court,  for  a  specified 
amount,  with  costs,  and,  on  appeal, 
this  Court  decrees  for  the  libellant, 
the  proper  decree  in  this  Court  is  not 
a  decree  for  the  amount  awarded  be- 
low, including  the  costs  there,  with 
interest  from  the  date  of  the  decree 
below,  nor  is  interest  to  be  added  to 
the  amount  reported  by  the  Commis- 
sioner below,  from  the  date  of  his 
report,  but  the  decree  is  to  be  for 
amount  of  the  loss  at  the  time  of  the 
loss,  with  interest  from  the  time  of 
the  loss,  and  for  the  costs  in  the 
District  Court,  without  interest  on 
such  costs.  Deem*  v.  The  Albany  A 
Canal  Line,  474 

See  Bill  of  Lading,  1. 
Collision. 
Damages. 

FXKS. 

iNTnEST. 

LliCN. 

APPEAL. 
1.  It  is  too  late  to  object  to  an  appeal 
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where  both  imrties  have  treated  it  as 
valid.     TheNaHv4,  84 

2.  The  filing  in  this  Courts  under  Gen- 
eral Order  Ko.  26  in  Bankruptcy,  by 
a  creditor  in  bankruptcy,  of  an  ap- 
peal from  a  decision  rejectiDg  his 
claim,  and  of  a  statement  of  his  claim, 
within  ten  days  after  giving  notice 
of  his  intention  to  enter  bis  appeal, 
are  not  jurisdictional  requisites,  and, 
if  the  requirements  of  §  4981  of  the 
Revised  Statutes  in  regard  to  the 
notice  and  bond  on  such  appeal  are 
complied  with,  this  Court  has  power 
to  relieve  the  creditor  from  any  con- 
sequences of  not  filing  such  an  appeal 
and  statement  within  such  ten  days. 
Fdiowt  V.  Bumap,  68 

See  Bankruptcy,  1. 


ASSESSMENT. 
See  Internal  Rbvenub,  2,  8. 

ASSIGNMENT. 
See  Bankrvftot,  5  to  9. 


ATTACHMENT. 

See  Bankbuptct,  21  to  28. 
Collision,  7. 


B 


BAIL. 

Up  to  the  time  of  the  issuing  of  a  re- 
moval warrant,  a  commissioner  un- 
der whose  commitment  a  prisoner  is 
held,  hns  jurisdiction  to  entertain  an 
application  for  his  release  on  bail, 
and  to  administer  an  oath  to  a  per- 
son who  tenders  himself  for  justifica- 
tion as  good  bail  for  such  prisoner. 
UftUedStaieeY,  VoU,  16 

See  pEEJUBT,  1. 


BANKRUPTCY. 
I.  A    discharge    in    bankruptcy    was 


granted  by  the  District  Court,  June 
22d,  1875.  A  creditor  who  had  op- 
posed the  discham  instituted,  on 
the  16th  of  November  following,  pro- 
ceedings of  review.  EDs  iaterest  vis 
$6,000  out  of  $800,000  of  debts.  On 
the  faith  of  the  discharge,  the  bent 
rupt,  aided  by  friends,  had  resumed 
his  former  busineas,  and  had  entered 
into  contracts  with  a  foreign  vf^^S!^ 
mentto  transport  maila:  HeU^^ial, 
aa  the  delay  was  unreasoDable,  and 
had  operatcMd  to  the  preju^oe  of  the 
bankrupt^  the  petition  of  review  most 
be  dismisoed.    In  re  Murray,        43 

2.  Under  General  Order  No.  80,  of  the 
General  Orders  in  Bankruptcy,  adopt- 
ed by  the  Supreme  Court,  April  12ih, 
1876,  no  feea  can  be  allowed  to  a 
register,  except  such  as  are  provided 
for  by  General  Order  Na  80,  even 
for  services  rendered  before  Boch 
General  Order  was  adopted.  In  n 
Careten*,  117 

8.  Under  §  6108  of  the  Revised  SUt 
utes,  as  amended  by  the  Act  qH  July 
26th.  1876,  (19  U,  &  Stat,  at  Larpe, 
102,)  which  limits  the  time  within 
which  a  bankrupt  may  apply  lor  a 
discharge  from  Ids  debts,  to  a  time 
"before  the  final  disposition  of  the 
cause,"  it  is  too  late  for  him  to  ap- 

6  for  a  discharge  after  his  assignee 
under  §  6096,  been  discharged 
from  all  liability,  as  assignee,  to  any 
creditor.    In  re  Briffktman,        ISO 

4.  The  words,  "the  final  disooutioa  of 
the  cause,"  mean  the  final  oisposition 
of  the  administration  of  the  estate. 

ii 

6.  On  the  19th  of  July,  1876,  B.  made, 
in  New  York,  a  valid  voluntary  as- 
signment of  all  his  property  for  the 
benefit  of  all  his  creditors,  without 
preferences.  The  assignee  accepted 
the  trust  and  qualified.  Afterwards 
a  creditor  recovered  a  judgment 
against  B.  in  an  adverse  suit,  on  a 
debt  existing  before  the  assignment, 
and,  under  an  execution  thereon,  the 
propenv  covered  by  the  assignmeDt 
was  levied  on  and  taken  posseatioa 
of  bv  the  sheriff.  Afterwards,  and 
on  the  11th  of  September,  1876,  a 
petition  in  involuntary  bdnknq>tcy 
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was  filed  a^iiiBt  B.  by  creditors, 
other  than  the  Jodgment  creditor, 
and  he  was  adjudged  a  bankrupt, 
and  an  assignee  in  bankruptcy  was 
appoiuted.  By  agreement,  the  prop- 
erty was  sold  by  the  sheriff,  and  he 
held  the  proceeds  subject  to  the  order 
of  the  District  Court  in  bankruptcy. 
That  Court  decided  that  the  assignee 
in  bankruptcy  was  entitled  to  such 
proceeds,  to  the  exclusion  of  the  eze- 
cotion  creditor:  Edd,  on  review, 
that  such  decision  was  correct  In  re 
Beuenthal,  146 

6.  The  assignment  was  void,  under  the 
bankruptcy  statute,  as  against  the  as- 
signee in  bankruptcy.  id. 

7.  Where  an  asrignment  is  void  as  to 
creditors,  by  reason  of  its  being  made 
to  hinder,  delay  or  defraud  them, 
it  does  not  in  law  oppose  an  obstacle 
to  the  enforcement  of  their  legal 
rights.  id, 

S,  But,  where  such  an  assignment  is 
▼slid  as  to  the  debtor  and  as  to  cred- 
itors, and  is  avoided  by  the  assignee 
in  bankruptcy,  only  as  having  been 
made  in  contravention  of  the  bank- 
ruptcy statute,  no  right  of  any  judg- 
ment and  execution  creditor,  inter- 
vening between  the  time  of  such  as- 
signment and  the  time  of  the  filing  of 
the  petition  in  bankruptcy,  can  pre- 
vail over  the  superior  right  of  the  as- 
si^Dee  in  bankruptcy  to  the  proceeds 
of  the  assigned  property.  id, 

• 

9.  A  general  assignment  for  the  benefit 
of  creditors,  without  preferences,  is 
an  act  of  banlnruptcy.    In  re  Frititee, 

186 

10.  Under  §  5021  of  the  Revised  Stat- 
utes, as  amended  by  §  12  of  the  Act 
of  June  22d,  1874,  (18  IT,  8.  SUU,  at 
Larae,  180,)  the  limiting^  by  the 
bankruptcy.  Court  of  the  time  to  be 
allowed  for  the  requisite  number  and 
amount  of  creditors  to  join  in  a  peti- 
tion in  involuntary  banlmiptcy,  and 
the  peremptory  provision  for  thedis- 
misssl  of  tne  petition,  are  consequent 
on  the  judicial  ascertainment  by  the 
Court  tnat  the  requisite  number  and 
amount  of  creditors  have  not  peti- 
tioned, and  sadi  ascertdnment  is  to 


be  made  on  reasonable  notice  to  the 
creditors,  and,  until  such  ascertnin- 
ment  has  taken  place,  further  credit- 
ors may  at  any  tiftie  unite  in  the 
proceedings.  id, 

11.  Section  6106  of  the  Revised  Stat- 
utes, which  enacts  that  no  creditor 
whose  debt  is  provable  shall  be  al- 
lowed to  prosecute  to  final  jud^ient 
any  suit  therefor  against  thel)ank- 
rupt,  until  the  question  of  his  dis 
charge  shalL  have  been  determined, 
applies  to  all  provable  debts,  as  well 
to  those  which,  under  §  5117,  would 
not  be  discharged,  as  to  others.  In 
re  Sehwarts,  196 

12.  A  claim  ariring  out  of  a  contract 
ibr  the  purchase  and  sale  of  mer- 
chandise is  a  provable  debt,  within 
§  5106,  although  the  sale  was  made 
because  of  a  filse  representation  by 
the  debtor  as  to  his  pecuniary  affairs, 
and  the  prosecution  of  such  claim 
may  be  enjoined,  under  §  5016,  if  it 
be  prosecuted  in  an  action  sounding 
in  damages.  id. 

18.  The  District  Court,  on  the  petition 
of  the  assignee  of  a  bankrupt,  pray- 
ing that  the  bankrupt  might  be  or- 
dered to  pay  over  certain  moneys  al- 
leged to  be  in  his  hands,  and  miglit 
be  punished  for  contempt  if  he  did 
not  obey  such  order,  took  proofs  on 
the  question.  The  bankrupt  testified 
that  the  money  was,  all  of  it,  ex- 
pended before  tne  petition  for  an  ad- 
judication of  banlmiptcy  was  filed, 
and  gave  an  account  of  the  way  in 
which  it  was  expended.  The  Dis- 
trict Court  made  an  order  denying 
the  prayer  of  the  petition.  On  re- 
view: Held,  that  the  application  to 
this  Court,  on  review,  to  reverse 
said  order,  must  be  denied.  In  re 
Jfooney,  204 

14.  The  petitioner  for  review  must  sat- 
isfy this  Court  that  a  wron^^  decision 
was  arrived  at  by  the  District  Court, 
if  such  decision  was  one  on  a  ques- 

*  tion  of  fact  id, 

15.  In  this  case  he  must  satisfy  this 
Court  that  a  reasonable  man  would 
not  be  able  to  give  credit  to  the  rela- 
tion  given  by  the   bankrupt,  but 
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would  be  satisfied  of  ite  substantial 
nntrath.  id. 

16.  The  District  Conrt  haying  dedded 
that  it  did  not  satisfactoruy  appear 
that  the  bankrupt  had  not  made  a  full 
disclosure,  this  Court  will  sustain  such 
decision,  unless  satisfied  that  the 
District  Court  ought  clearly  to  have 
decided  the  other  way.  id, 

17.  A  creditor  of  a  bankrupt,  after  the 
adjudication  in  bankruptcy,  brought 
a  suit  in  a  State  Court  for  the  fore- 
closure of  a  mortgage  made  to  him 
by  the  bankrupt,  and  made  the  as- 
signee in  bankruptcy  a  party  defend- 
ant to  the  suit,  without  obtaining  the 
permisfdon  or  direction  of  the  bank- 
ruptcy Court  to  bring  such  suit: 
Htldt  that  tlie  State  Court  had  au^ 
thority  to  entertain  tlie  suit ;  that  its 
prosecotion  was  not  a  contempt  of 
the  authority  of  the  bankruptcy 
Court ;  and  tliat  the  proceedings  in 
it  were  not  Toid.    In  re  MoUer^   207 

18.  Hddf  also,  that  the  bankruptcy 
Court  had  power  to  allow  the  cred- 
itor to  prove  a  debt  for  the  deficiency 
arising  on  the  sale  under  the  decree 
in  the  foreclosure  suit,  although  no 
preliminary  permission  had  been  ob- 
tained from  it  to  institute  the  suit. 

id. 

19.  The  decision  of  the  District  Court 
in  In  re  MoUer,  (8  Benedict,  626,)  as 
to  the  priority  of  certain  debts  of  the 
bankrupt  for  taxes,  assessments  and 
water  rates,  under  subdivision  8  of 
I  6101  of  the  Revised  Statutes,  af- 
firmed, id. 

20.  A  determination  by  the  District 
Court,  in  a  bankruptcy  proceeding, 
to  which  a  creditor  was  a  party,  that 
such  creditor  had  received  a  fraudu- 
lent preference,  and  that,  in  conse- 
quence thereof,  he  was  disabled  to 
prove  any  part  of  his  debt,  is  an  ad- 
judication which  debars  him  from 
subsequently  proving  his  debt  and 
authorizes  the  District  Court  to  ex- 
punge his  claim,  when  proved.  In  re 
L^nd,  240 

21.  C.  docketted  a  judgment  against 
H.,  and  an  execution  thereon  was  de- 


livered to  the  sheriff,  who  at  the 
time  had  in  his  possession  the  goods 
of  H.,  by  virtue  of  an  attaduneut  is- 
sued in  a  suit  aeainst  EL  by  W. 
Afterwards,  H.  med  a  petitioD  in 
bankruptcy  and  was  a^ndged  a 
bankrupt,  and  J.  was  appointed  his 
assignee.  Independently  of  the  at- 
tachment, the  sheriff  took  no  posKS- 
sion  of  the  goods  of  H.  until  after  tiie 
petition  in  bankruptcy  was  filed.  C. 
applied  to  the  District  Court  to  be 
paid  the  amount  of  his  judgment  in 
rail,  but  his  application  was  denied: 
Hdd,  on  review,  that  C.  was  entitled 
to  be  paid  hisdalm  in  foil  Itrt 
Bull,  867 


22.  The  property  being  in  the  ^ 
rion  of  the  sheriff  under  the  attech- 
ment^  the  lien  of  the  ezecatioa  at- 
tached to  it^  and  remained,  althoogh 
the  operation  of  the  bankruptcy  pro- 
ceedings was  to  vacate  the  attoch- 
ment.  id. 

28.  The  case  of  In  re  Basmlkal,  {mle, 
p.  146,)  distinguished.  id. 

24.  H..  who  was  a  debtor  to  a  bankrupt 
at  the  time  of  the  commencemeiit  of 
the  proceedings  in  bankruptcy,  there- 
after and  l>efore  the  adjudication  of 
bankruptcy  paid  the  debt  to  the 
bankrupt,  without  any  aeUud  notiee 
or  knowledge  of  the  pendency  of  th« 
bankruptcy  proceedings,  and*  in  the 
usual  course  of  business^  bat  the 
money  thus  paid  did  not  come  to  the 
hands  of  the  assignee  in  bankrapt(^. 
The  assignee  brought  suit  against  E 
to  recover  the  debt :  Meld,  that  tiie 
suit  could  be  maintained.  Howard 
y.  Crompton,  SS8 

26.  L.  executed  a  mortgage  to  A,  his 
brother,  in  Vermont,  to  aecure  a  pr^ 
existing  debt,  more  than  two  mooths 
before  a  petiUon  in  bankruptcy  was 
filed  agamat  L.  The  murtgage  wm 
not  recorded  until  within  two  months 
before  such  petition  was  filed:  iidd, 
that  the  mortgage  was  not  fiilly 
made,  under  the  laws  of  VermoDt,  as 
against  the  assignee  in  bankroptcj 
of  L.,  until  it  was  recorded,  l^* 
KFJdb  y.  Foster,  436 

&0  Appsai.,2. 
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BILL  OF  EXCEPTIONS. 
Ste  Pbaotiob,  10,  12. 
BILL  OF  LADING. 

1.  Casks  of  wine  were  shipped  to  New 
York,  on  a  vessel,  under  a  bill  of  lad- 
ing whicli  stated  that  the  casks  were 
in  good  order  and  well  conditioned, 
and  said,  also :  "  Weight  and  contents 
unknown ;  not  liable  tor  ayerage  leak- 
age or  breakage."  The  casks,  with- 
out reference  to  their  contents,  were 
delivered  from  the  vessel  at  New 
York,  and  placed  in  the  custody  of 
officers  of  Uie  customs.  There  was 
some  leakage  during  the  voyage. 
Some  of  the  casks  were  empty  on 
their  arrival,  and  others  were  par- 
tially so.  The  casks  were  of  an  in- 
ferior quality,  and  were  in  poor  con- 
dition, on  their  arrival,  arising  from 
their  quality  and  the  usual  perils  of 
navigation.  The  master  of  the  vessel 
libelled  the  casks  of  wine  in  rem,  in 
Admiralty,  for  the  freight  money, 
and  sued  the  claimants  therefor,  in 
the  same  suit :  Held, 

(1.)  The  vessel  was  not  liable  for 
leakage  and  breakage  not  arising 
from  her  own  negligence. 

(2.)  Proof  of  the  inferior  quality  of 
the  casks  threw  on  the  claimants  the 
burden  of  showing  that  the  injury  to 
the  casks  was  caused  by  the  negli- 
gence of  the  veseeL 

(8.)  The  burden  was  on  the  claim- 
ants, of  proving  that  the  leakage  was 
greater  than  the  average  in  such 
casks. 

(4.)  The  claimants  and  the  proper- 
ty  could  be  joined  in  the  suit.  680 
Quarter  Casks,  611 

2.  Where  there  is  no  special  agreement 
as  to  the  time  within  which  a  vessel 
is  to  be  unloaded,  the  law  implies 
that  it  is  to  be  done  within  a  reason- 
able time  after  her  arrival  ffenley  v. 
Brooklyn  lee  Co,,  622 

8.  In  the  present  case,  it  was  held  that 
the  consignee  was  required  only  to 
use  proper  diligence  in  taking  off  his 
cargo  in  the  customary  way,  and 
that  he  had  used  such  diligence,    id. 

See  Oabbir,  2  to  4. 


BOND. 

1.  A  bond  to  the  United  States,  signed 
and  sealed  by  W.,  G.,  C.  and  M.,  and 
acknowledged  by  each  as  his  act,  re- 
cited that  W.  and  G.,  composing  the 
firm  of  A.  A  Sons,  as  principal,  and 
C.  and  M.,  as  sureties,  were  held,  Ac, 
Jointly  and  severally,  to  the  United 
States,  in  the  sum  of  $9,000,  and  was 
conditioned  that  the  firm  of  A.  d( 
Sons  should  pay  all  taxes  assessed 
upon  tobacco  manufactured  by  the 
firm.  W.  and  C.  died,  and  H.  was 
appointed  administratrix  of  W .  The 
United  States  then  brought  suit  on 
the  bond  against  H.,  as  odminbtratrix 
of  W.,  and  G.  and  M.,  claiming  a 
judgment  for  #9,0<X).  On  demurrer 
to  the  complaint,  by  H. :  Held, 

(1.)  That,  as  the  complaint  set 
forth  a  several  obligation  by  the  obli- 

gors,  it  was  good,  because,  by  the 
iw  of  New  York,  a  several  liability 
could  be  enforced,  in  one  suit,  against 
all  the  defendants ; 

(2.)  That  this  was  so,  although  H. 
was  sued  as  administratrix,  and  the 
others  as  individuals; 

(8.)  That  the  bond  was  not  the  ob- 
ligation of  the  firm,  and  that,  there- 
fore, it  was  not  necessary  to  exhaust 
all  remedies  against  G.,  as  surviving 
partner  of  the  firm,  before  suing  on 
the  bond.     United  States  T.  Laufrenee, 

229 

See  Internal  Revenue,  8. 
Judgment. 

Limitation  or  Action. 
Town  Boni>& 
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CARGO. 
Ses  Bill  op  Ladixo. 


CARRIER. 

1.  Goods,  in  the  course  of  transporta- 
tion from  West  Springfield,  Massa- 
chusetts, to  Cleveland,  Ohio,  were 
destroyed  by  fire  in  the  depot  of  the 
Western   Railroad  Corporation,   at 
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East    Albany,    New    York.    That 
corporation,  when  it  receiyed   the 
goods  at  West  Springfield,  gave  a 
receipt,  setting  forth    that    it   had 
received  4  cases,  marked  J.  B.  C, 
Cleveland,   Ohio.    The    receipt,  on 
its  &ce,  said:   "This  contract,  and 
the  responsibility  of  the  paities  here- 
to, being  limited  and  controlled  by 
the  rules   and   regulatiims  printed 
upon  the  back  of  this  receipt  ;**  'Mt 
being  also  understood,  that  this  cor- 
poration assumes  no  liability  beyond 
the  end  of  its  own  line,  and  that,  so 
far  as  it  acts  as  agent  for  other  parties 
participating    in    the  joint   transit 
aforesaid,  said  parties  are  separately 
liable."    The    back  of  the    receipt 
said:     "The    following   rules    and 
regulations  have  been  adopted  by  the 
seyeral  railroad  corporations  in  re- 
gard to  freight"     "The  company 
will  not  hold  Itself  liable  as  common 
carriers,  for  articles  of  freight,  after 
their  arrival  at  their  place  of  destina- 
tion and  unloading  at  the  company's 
warehouse  or  depots."    "  All  articles 
of  freight  must  be  taken  away  within 
24  hours  rifter  being  unladen  from 
the  cam."    The  cases  were  marked 
as  described  in  the  receipt,  and  also 
marked,  "care  of  Western  Trans- 
portation   Co.,"    a   corporation    en- 
gaged in  carrjMng  freight  on  the  Erie 
Canal.    The  ternninus  of  the  road  of 
the  Western   Railroad  Corporation 
was  at   East   Albany.    The  goods 
arrived  there  and  were  unladen  at 
its    warehouse.    Three    days   after- 
wards the  warehouse  took  fire,  and 
the  goods  were  consumed,  without 
fault  on  the  part  of  the  corporation. 
It  did  not  appear  that  notice  of  the 
arrival  of  the  goods  was  given  by 
the.  corporation   to    the     Western 
Transportation  Company :  Held,  that 
the  Western  Railroad  Corporation 
was  liable  for  the  value  of  the  goods. 
Ayret  v.  Western  R,  R,  Co.,  9 


2.  Under  an  ordinary  bill  of  lading, 
fireight  is  demandable  only  when  the 
goods  are  discharged  from  the  vessel, 
and  an  opportunity  is  had  for  their 
examination  by  the  party  who  is  to 
receive  them ;  but  the  carrier  is  not 
bound  to  part  with  the  possession,  or 
to  make  actual  delivery,  except  upon 


payment  of  the  frdght    126S  Vttn- 
fied  Pipee,  Sc,  274 

8.  Neither  party  can  require  of  the 
other,  as  of  rLrht^  that  eoods  under 
one  bill  of  lading  shall  be  delivered 
in  parcel?,  on  the  freight  of  such 
parcels  being  separately  paid.      ii. 

4.  Where  a  carrier  of  goods  by  a  Tesael 
stood  upon  his  legal  right  not  to 
deliver  a  cargo,  or  any  part  of  it, 
till  payment  of  the  frdght,  and  the 
consignee  of  the  cars^o  stood  apoa 
his  right  not  to  pay  the  freight  irntU 
the  cargo  was  discharged,  ready  U> 
be  completely  delivered  upon  pay- 
ment of  frei'j^ht,  and  subsequently 
the  cargo  was  landed,  but  do  ootice  • 
was  given  to  the  consignee  nor  aoy 
demand  made  upon  him  for  the 
freight :  Heldt  that  a  suit  agamst  the 

foods  for  the  freight  was  prematurely 
rought,  when  brought  before  such 
notice  or  demand.  id- 

5.  The  New  Haven  and  NoiihamptoD 
Company,  a  railroad  corponUoo, 
owning  a  dock  at  New  Haven,  refios- 
ed  to  receive  coal  on  its  cars,  on 
said  dock,  from  a  canal-boat  lyin? 
thereat,  unless  the  master  of  the 
canal-boat  would  employ  shovellers 
designated  by  the  company,  at  a  price 
fixed  by  the  company,  which  was 
Intended  to  be^  and  generally  was. 
the  ordinary  market  price,  to  ahorel 
the  coal  on  board  of  the  canal-boat 
into  tubs  belonging  to  the  com|MiDy, 
which  tube  were  then  to  be  hoisted, 
by  means  of  a  derrick  on  the  dock, 
BO  that  the  coal  could  be  dumped  into 
such  cars.  The  canal-boat  pnid  teo 
cents  per  ton  to  the  company  for  the 
use  of  the  tubs  and  machinery:  tidd^ 
that  the  requirement  of  the  company 
was  not  a  reasonable  one  and  could 
not  be  enforced.    818i  Tom  of  Coal, 

4W 

jSmBillot  LAi>Dro. 

CERTIFICATE. 
See  Pbobablb  Caubb. 


CHARTER  PARTY. 
1.  Where  a  vessel  was  chartered  for 
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*• »  series  of  yoyages "  from  G.  to 
"W..  from  May  2d  to  November  Ist, 
wiUi  coal  as  a  cargo,  each  trip,  for  a 
compensation  per  ton  of  coal,  the 
charterer  was  not  bound  to  farnish 
a  cargu,  at  G.,  on  October  19th,  unless 
there  was  reasonable  cau^e  to  be- 
lieye  that  the  voyage  could  be  com- 
pleted, in  the  usual  way,  by  Novem- 
ber 1st  Poland  v.  Maryland  Coal 
Co.,  519 

2.  As  the  charter  ^ecified  what  lay 
days  should  be  allowed  for  loading, 
the  charterer  was  not  required  to 
furnish  a  careo,  except  at  his  own 
convenience,  during  such  lay  days. 

id. 

CX)LLECTOR. 

See  PsoBABLB  Cause, 


COLLISION. 

1.  A  collision  took  place  between  a 
steamer  and  a  schooner  on  the  open 
sea^  in  clear  weather,  in  broad  day- 
light, the  vessels  seeing  each  other  at 
a  distance  of  seven  or  eight  miles,  and 
for  twenty  minutes  or  half  an  hour. 
The  schooner  did  not  change  her 
helm  except  in  the  moment  of  peril, 
when  her  master  attempted  to  port, 
but  did  not  succeed,  and  was  com- 
pelled to  abandon  his  wheel:  Held, 
that  the  steamer  was  in  fault  in  at- 
tempting to  pass  the  schooner  at 
too  short  a  distance  off,  and  that  the 
schooner  was  free  fr|>m  fault.  The 
BeneftutoTf  254 

%.  The  steamboat  W.  had  the  steam- 
boat 8.  off  her  starboard  side  and 
the  courses  of  the  two  vessels  crossed. 
The  pilot  of  the  W.  saw  that  the  S. 
most  encounter  a  cross  tide,  and  that 
St  would  affect  her  movements.  He 
made  no  allowance  for  this  and  did 
not  give  the  S.  sufficient  room.  A 
collision  ensued  between  the  tWo 
vessels:  Held,  that  the  W.  was 
whoUy  in  fault     2he  Franz  Sigd, 

480 

8.  The  owners  of  a  sailing  ship  and 
her  cargo  sued  a  British  corporation, 
the  owners  of  a  British  steamer,  in 
Admiralty,  for  the  value  of  the  ship 

Vol.  XIV.— 87 


and  cargo,  lost  by  a  collision  with 
the  steamer.  The  steamer  was  dam- 
aged by  the  collision,  and,  in  running 
for  a  harbor,  ^rounded  and  then  went 
to  pieces.  A  quantity  of  anchors, 
chains,  riggine  and  cabin  furniture, 
of  the  value  of  several  thousand  dol- 
lars, was  saved  from  her  and  received 
by  the  respondents.  The  answer  of 
the  respondents  set  up  that  the 
steamer  was  sunk  and  destroyed  by 
the  collision,  and  that  there  was  no 
•  liability  in  personam  against  the 
respondents,  for  the  loss  of  the  ship : 
Held,  that,  under  the  Act  of  March 
Sd,  1851,  (9  U.  8.  Stat,  at  Large,  685,) 
as  the  respondents  had  not  instituted 
any  proceedings  to  have  the  limita- 
tion of  their  liability  adjudged,  and 
had  not  surrendered  or  transferred 
what  was  saved  from  the  vessel,  they 
could  not  have  the  benefit  of  that 
Act  Dyer  v.  National  Steam  Nov. 
Co.,  488 

4.  Held,  also,  that  the  respondents,  by 
their  delay,  and  by  allowing  a  final 
decree  to  go  against  them  in  the 
District  Court,  had  waived  their 
right  to  institute  such  proceedings. 

id. 

5.  Held,  also,  that  no  limitation  of  lia- 
bility could  be  claimed  by  the  re- 
spondents under  the  general  maritime 
law,  because  they  had  not  surrender* 
ed  their  interest  in  the  steamer,    id. 

6.  Whether  the  Act  of  1851  applies  to 
the  owners  of  a  foreign  vessel,  quere. 

id. 

7.  The  jurisdiction  of  the  District  Court 
to  enforce  the  personal  liability  of  the 
respondents,  as  a  foreign  corporation, 
was  properly  exercised,  by  issuing  an 
attacnment  against  its  property,    id. 

8.  The  proper  rate  of  interest  to  be 
allowed  on  the  value  of  the  property 
lost  by  the  collision  was  ^pereent., 
and  not  7  per  cent.  id. 

9.  The  cargo  lost  was  guano  belonging 
to  the  Republic  of  Peru.  Under  the 
facts  in  this  case,  the  proper  rule  of 
damages  for  the  loss  of  the  cargo  woa 
held  to  be,  neither  the  market  price 
of  the  fipiano  at  its  port  of  destination, 
less  the  costs  and  charges  which 
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would  haye  been  inenrred  from  the 
time  of  the  loss  until  it  could  haye 
been  placed  in  such  port  ready  for 
Bale,  nor  the  cost  of  the  cargo  at  the 
place  of  shipment,  with  the  expenses 
and  charges  actually  incurred,  and 
interest  thereon,  but  the  yalue  of  the 

guano  in  Peru,  as  an  article  to  be 
ealt  with  there  by  a  merchant  seek 
ing  to  export  it  and  real!  re  only  a 
fair  mercantile  profit  on  it,  snch  yalue 
to  be  ascertained  by  deducting  from 
its  yalue  at  lis  port  of  destinatioli, 
shipping  expenses,  freight,  duties, 
marine  insurance,  port  charges  and 
commission  for  selling,  and  then 
r'educting  from  the  net  proceeds  10 
to  12  per  cenL^  as  a  mir  ayerage 
mercantile  profit  Si. 

10.  In  the  case  of  a  collision  between 
a  steamer  and  a  sailing  yessel,  the 
burden  is  upon  the  steamer  to  show 
a  ttufiicient  reason  for  not  keeping 
out  of  the  way  of  the  sailing  yessef 
The  Java,  624 

11.  Where,  in  such  a  collision,  all  on 
the  sailing  yessel  who  knew  anything 
of  the  occurrences  which  immediately 
preceded  the  collision,  were  lost,  it  is 
incumbent  on  the  steamer  to  make 
out,  by  clear  and  satisfactory  proof, 
any  faults  charged  on  the  sailin? 
yessel.  id. 

12.  A  steamer,  in  mid-ocean,  on  a  dark 
night,  had  no  lookout  on  her  fore- 
castle, but  had  two  lookouts  on  the 
bridge,  one  at  each  end  of  it.  She 
had  her  fore-trysail  set,  which  ob- 
structed the  yiew  ahead  from  the 
bridge,  and  she  was  going  at  her 
utmost  speed  against  a  heayy  sea. 
Under  the  circumstances,  the  look- 
outs could  not  reasonably  haye  been 
required  to  remain  on  the  forecastle. 
The  steamer  having  collided  with  a 
sailing  yessel:  Heut,  that,  with  the 
speed  of  the  steamer,  and  the  fore-try- 
sail set,  the  lookout  was  insufficient, 
and  the  steamer  was  in  fault  therefor. 

id. 

• 

IS.  A.,  the  master  and  owner  of  the 
canal  boat  M.,  filed  a  libel  in  rem,  in 
Admiralty,  in  the  District  Ck>urt, 
against  the  screw  steamer  C,  for  him- 
self and  for  an  insurance  company,  al- 
leging •that  the  company  was  the  in- 


surer of  the  cargo  of  theM.,  and  that 
the  M.,  and  her  cargo,  had  been  dam- 
aged by  a  collision  l^tween  the  M.  and 
the  C,  through  the  fault  of  the  C.  The 
libel  did  not  allege  that  the  cargo 
was  owned  by  an  mnocent  party,  aor 
that  the  insurance  company  had  paid 
the  loss.    Ihe  collision  oeearrea  m 
a  slip,  as  the  C.  was  moying  oat. 
The  District  Court  held  that  theC. 
was  in  fault  for  allowing  herself  to 
be  drawn  oyer. toward  the  M.,  bja 
stem  line  fastened  to  the  opposite 
pier,  which  was  not  cast  off  in  time; 
and  that  the  M.  was  in  fault  for  being 
insufficiently  fastened,  so  that  she 
was  drawn  over  toward  the  C  by 
the  suction  caused  by  the  screw  of 
the  C.     On  appeal  by  both  parties, 
this  Court  held,  for  the  same  reasooe, 
that  both  yessels  were  in  fault,  and 
made  a  decree  holding  the  C.  liable  for 
only  one-half  of  the  damages  snstaiDed 
by  both  the  M.  and  her  cargo.    ^ 
City  of  Parte,  581 


14.  After  the  decision  of  this  Court ' 
announced,  the  insurance  company 
moyed  (1)  that  it  might  be  allowed 
to  prosecute  the  suit  for  its  own  io- 
terest ;  (2)  that  it  mi^ht  be  made  a 
party  libellant,  and  allowed  to  prore 
that  the  cargo  on  board  the  M.  was 
owned  by  an  innocent  party,  that  it 
was  insured  against  loss  by  the  com- 
pany, and  that  the  loss  had  been  paid 
in  full ;  (8 1  that  the  record  bron^ 
up  on  appeal  might  be  amended  oy 
inserting  in  the  apostles  the  mmntn 
of  the  Commissioner,  on  the  referfuoe 
in  the  Distract  Court  to  ascertain  the 
amount  of  damages ;  and  (4)  that  a 
decree  might  be  entered  against  the 
C,  and  in  favor  of  the  insurance  com- 
pany, for  the  foil  amount  of  the  dam- 
ages to  the  cargo :  Hdd^ 

(1.)  That  the  company  might,  if 

necessary,  be  admitted  as  a  pvty,  in 

order  to  sett!e  its  rights  to  its  ion 

of  the  recoyery,  as  against  the  libd- 

,  lant,  but  only  to  that  extent ; 

(2.)  That,  as  the  M.  was  sold  three 
times  between  the  time  of  the  collis- 
ion and  the  time  of  the  decree  of  the 
District  Court,  and  as  the  remedy 
over  against  tlie  M.,  in  fayor  of  the 
C,  had  been  lost  by  the  delay,  the 
company  could  not  now  be  allowed  to 
make  proof  of  the  innocent  ownership 
of  the  cargo,  so  as  to  charge  the  CX 
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with  thd  entire  damage  to  the  carjro, 
QQder  the  rule  estaBlished  in  Th« 
Adas,  (93  U.  8.,  302,)  although  the 
decision  in  The  Atlas  was  not  made 
until  after  the  Ubellant  had  ap- 
pealed; 

(8.)  That,  as  the  report  of  the  Com- 
miasioner  was  not  excepted  to,  it  was 
not  neceseary  that  his  minntes  of  tes- 
tiaiony  shonld  he  hroneht  np ; 

(4.)  That  there  conld  not  be  a  de- 
cree against  the  G.  for  the  fall  amount 
of  the  damages  to  the  cargo.  id. 

16.  In  a  collision  between  a  steamer  and 
a  schooner,  in  the  East  river,  between 
Brooklyn  and  New  York,  the  steamer 
going  down  the  riyerandthe  schoon- 
er np,  the  steamer  was  held  in  fanlt 
for  attempting  to  pass  too  close  Co 
the  schooner,  between  her  and  the 
New  York  shore,  when  there  was 
plenty  of  room  on  the  other  side,  and 
the  steamer  knew  that  the  schooner 
was  not  crossing  the  river  to  the 
Brooklyn  side,  bnt  was  going  np  an> 
der  the  New  York  shore,  to  aroidthe 
cnrrent.     7%e  Fanita,  546 

16.  The  schooner  was  held  in  fanlt,  be- 
canse  her  lookout,  although  he  saw 
the  steamer^s  light,  failed  to  report 
it  to  the  man  at  the  wheel  as  soon  as 
he  conld  and  should  haye  reported 
it  id. 

See  Damaoss. 
Intvrbst. 

NAyiOATION. 

COMMISSIONER. 

iS^BAIL. 

Extradition,  2,  3. 

PCRJUBT,  1. 


COMMON  CARRIER. 
SeeCAXKaa. 

CONSPIRACY. 

See  EyiDENcx,  1  to  8. 

CONSTITUTIONAL  LAW. 

1.  A  g^nt  of  power  in  the  Constitution 
is  to  be  construed  according  to  the 


fair  and  reasonable  import  of  its 
terms,  and  its  construction  is  not 
necessarily'  to  be  controlled  by  a  ref- 
erence to  what  existed  when  the  Con- 
stitution was  adopted.  Jn  re  Jaek- 
ton,  246 

See  PaACTiov,  4  to  6. 
Taxation. 


CONSTITUTION  OF  THE  UNITED 
STATES. 


Article  1,  sec.  8, 
2,  '•  8. 
8,    "    2, 


248 
249 
251 


CONSTITUTION  OF  VERMONT. 

Constitution  of  1798,  chap.  1,  art  9, 
Taxes,  428 


CONTRACT. 

1.  Where  an  illegal  contract  or  transac- 
tion is  only  partially  performed, there 
is  a  locus  pcenitetUia,  and  either  party 
may  rescind  the  contract  KnowUon 
y.  (jongress  d:  Empire  Spring  Co.,   864 

2.  E.  subscribed  for  shares  in  the  cap- 
ital stock  of  a  corporation,  in  increase 
of  its  stock.  The  proceeding  was  il- 
legal, because  in  contrayention  of  the 
statute  under  which  the  corporation 
was  organized.  K.  paid  $18,980  as 
an  instalment  on  his  subscription,  on 
the  first  calL  By  the  subscription, 
he  was  to  forfeit  all  he  had  paid,  if 
he  failed  to  pay  subsequent  caUs.  He 
so  failed,  and,  after  the  corporation 
had  declared  his  rights  to  be  forfeit- 
ed, but  before  any  scrip  had  been 
issued  for  the  new  stock,  the  corpora- 
tion abandoned  the  plan  of  increasing 
the  stock.  K.  suea  the  corporation 
to  recoyer  back  the  $18,980:  Bdd, 
that  he  was  entitled  to  recoyer  it.  id. 


COPYRIGHT. 

1.  The  statutory  proyisions  which  con- 
fer the  rights  and  regulate  tbe  reme- 
dies of  persons  who  register  ^n  the 
Patent  Office,  under  the  Act  of  June 
18Ui,  1874,  (18  U.  &  Stat,  at  Large, 
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78,)  priote  or  labels  designed  to  be 
used  for  any  other  articles  of  manu- 
facture than  pictorial  illustrationa 
and  works  connected  with  the  fine 
arts,  are  those  which  are  contained 
in  sections  4948  to  4971  of  the  Re- 
rised  Statutes,  in  regard  to  copy- 
rights.   Mar9h  T.  Warren,  268 

CORPORATION. 

See  Adminxstratoe. 
GABRna,  1. 
Contract,  2. 
Equity,  8,  9. 
Eyidsncb,  9  to  18. 
Jurisdiction,  1.  • 

COSTS. 

1.  Items  of  costs  which  would  haye 
been  taxable  in  fifty  or  of  a  party  in  a 
State  Court,  on  a  judgment  for  him, 
are  not  taxable  m  his  fayor,  on  a 
Judgment  for  him  in  this  Court,  after 
the  remoyal  of  the  cause  into  this 
Court,  unless  such  items  are  taxable 
under  §g  823  and  824  of  the  Reyised 
Statutes.  Clare  y.  National  City 
Bank,  446 

CRIMINAL  PRACTICE. 

1.  A  motion ,  being  made  to  quash  an 
indictment  for  a  misdemeanor,  an  in- 
formation was  filed  setting  forth  the 
same  charge  as  that  in  the  indict- 
ment, accompanied  with  an  affidayit 
as  to  the  identity  of  the  offence.  A 
nolle  prosequi  was  entered  on  the  in- 
dictment^ and  the  defendant  moyed 
to  quash  the    information,  on    the 

f  round  that  there  had  been  no  pre- 
minary  examination  before  a  Com- 
missioner nor  any  order  to  show 
cause :  Held,  that  the  motion  must  be 
denied.  United  JStatet  y.  Bonzons,    69 

2.  An  indictment  will  not  lie  in  a 
United  States  Court  hi  New  York, 
against  a  person  for  haying  fraudu- 
lently registered  at  a  registry  of 
yoters  in  aew  York,  for  an  election 
for  representatiyes  in  Congress,  when 
he  was  disqualified  as  a  yoter  by  rea- 
son of  haying  been  conyicted  of  a 
felony,  where  the  conyiction  set  forth 
is  fcr  hnying  committed  the  offence 
created  by  §  6431  of  the  Revised 
Statutes  of  the  United  States,  of  ut- 


tering a  counterfeit  seenrity  of  the 
United  States.  United  Statte  v.  Bar- 
nabo,  74 

8.  Under  §  5467  of  the  Rerited  Stat- 
utes, an  indictment  will  Ee  wiiich 
charges  a  person  employed  as  a  letter 
carrier  in  the  postal  service,  with 
hayinff  embeziled  a  letter  which  wai 
intended  to  be  conveyed  by  mail  and 
contained  an  article  of  vahie,  sad  had 
been  entrusted  to  him,  and  had  oooie 
into  his  possession  as  such  lettercar- 
rier.  United  Statet  y.  FelUlreau,  186 

4.  Said  §  5467  is  not  confined  to  the 

ofience  of  stealing  or  taking  things 

out  of  a  letter,  packet  or  hag.      w. 

__  • 

6.  The  sentence  of  a  oonvicted  prisoner, 

sentenced  to  be  impriaoned  for  twdre 
months,  did  not  fix  the  place  ol  con- 
finement. The  sentence  was  executed 
in  Ludlow  street  jaiL  Ten  moDtfas  of 
the  term  having  expired,  the  prisoDO' 
spplled  for  his  discharge,  on  the 
ground  that,  under  the  Act  of  March 
3d,  1875,  (18  U,  8.  8taL  at  Urye, 
479,)  he  was  entitled  to  a  dedocdoo 
of  fiye  <]ays  during  eveir  moodi: 
HM,  that,  as  the  SUte  of  New  York 
had  a  system  of  commutation  for  its 
own  prisoners,  the  deducti<»  coald 
not  be  allowed.  United  Statm  v. 
S<^roeder,  844 

6.  Held,  also,  that  \he  prisoner  woold 
be  entitled,  under  §  6543  of  the  Be- 
yised  Statutes,  to  the  deductioa  of 
one  month,  there  allowed,  on  the  cer- 
tificate and  approyal  required  by  that 
section.  id. 

7.  After  the  conyiction  of  a  defendaot. 
he  moyed  in  arrest  of  judgment,  sad 
the  case  went  to  the  Supreme  Coort 
on  a  certificate  of  a  division  of  opin- 
ion. After  a  decision  by  that  Coort, 
the  defendant  moyed  in  this  Court 
for  a  new  trial:  Ife^that  it  wis  too 
late  to  make  such  a  motion.  United 
Btatee  y.  Simmone,  471 

See  EyiDBrci,  1  to  8. 
Indiotmkzvt. 
iNTsaNAL  REyBsnn,  6. 
Naturalieatiox,  1. 
PaajUBT. 
Plxa. 
PosrOmcs. 

SuFVBAOa. 
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CUSTOMS. 


See  DuTiKS. 


D 

DAMAGES. 

1.  The  circamstanceB  stated,  under 
which,  in  this  case,  the  valae  of  the 
canal-boat  was  allowed  as  upon  a 
total  loss.  Deeiju  t.  The  AHjimy  d: 
Canal  Line,  il4 

2.  Where  an  allowance  is  made  for  the 
fall  ynlne  of  a  yessel  sank  and  lost 
by  a  collision,  as  for  a  total  loss,  the 
expense  of  raising  the  vessel,  to  as- 
certain the  extent  of  the  loss,  is  a 
proper  charge.  The  Mary  Eveline^  497 

See  Collision,  9,  18,  14. 
Equitt,  1  to  8. 
Intxrbst. 
Neguoenos. 
Patent,  20  to  20. 
Pkactioe,  4  to  6. 

DEBT. 
See  Internal  RsyBNinB,  2. 


DEMURRER. 

See  Equity.  4,  5. 
Mortgage,  8. 
Plea. 


DISTILLED    SPIRITS. 

See  Internal  Reyenub,  I  to  8, 
5  to  10. 

DISTILLERY. 

See  Internal  Rev  snub,  1. 


DISTRICT  COURT. 

1.  Whether  the  District  Court  can  try 
an  action  at  law  otherwise  than  by  a 
jury  suggested.  Howard  v.  Cramp- 
ion,  828 

See  Peaoticb,  9. 


DUTIES. 

1.  H.,  on  the  eotry  of  merchandise  at 
the  custom  hou^e,  added  18  ptr  eeni, 
to  the  market  value,  as  stated  in  the 
invoice,  with  a  protest,  stating  that 
he  made  the  addition  to  prevent  a 
seizure,  and  that  the  real  value  was 
the  original  invoice  value.  On  like 
merchandise  entered  before  by  H., 
on  like  invoices,  18  per  eeni.  had,  on 
appraisal,  been  added  to  the  invoice 
value,  and  the  goods  had  been  seized 
for  forfeiture.  In  a  suit  brought  by 
H.  to  recover  back  the  duties  paid  on 
the  added  18  per  cent, :  Held,  that  the 
action  could  DOt  be  maintained.  Haa» 
V.  Arthur,  846 

2.  After  the  addition  by  H.  of  the  18 
per  eenL,  the  value  of  the  goods,  for 
duty,  could  not  be  fixed,  by  appraisal, 
at  a  less  sum  than  that  arrived  at  by 
such  addition.  id. 

8.  S.,  through  his  agent,  £.,  purchased, 
in  England,  unfinished  goods,  and, 
through  K,  had  them  dyed  there  by 
one  man  and  made  up  by  another. 
In  each  case  S.  paid  the  cost  of  the 
work.  E.  then  invoiced  the  goods  to 
S.,  at  New  York,  at  a  price  equal  to 
the  cost  of  purchase,  dyeing  and  mak- 
ing up,  with  K.'s  commiBoon  added. 
Entry  of  the  goods  was  made  on  such 
invoice,  on  the  ordinary  purchaser's 
oath,  provided  for  by  g  4  of  the  Act 
of  March  Ist^  1828,  (8  U.  S.  Stat  at 
Large,  780,)  (now  §  2841  of  the  Re- 
vised  Statutes. )  The  valuation  in  the 
invoice  was  below  the  Hedr  market 
value :  Hdd,  that  the  inyoice  and  the 
oath  ought  to  have  been  such  as  the 
statute  requires  from  a  manufacturer. 
mam,  V.  United  StaUe,  650 


E 


EQUITY. 

1.  Where  a  bill  is  brought  for  a  dis- 
covery and  for  other  equitable  relief 
within  the  appropriate  jurisdiction  of 
a  Court  of  equitv,  and  the  idtimate 
object  of  the  plaintiff  is  to  obtain 
damages,  the  Court,  having  granted  a 
discovery,  will  proceed  and  give  the 
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proper  relief  in  damages,  and  not 
compel  the  plaintiff  to  undergo  the 
delays  and  expenses  of  a  suit  at  law. 
Masfie  JRuffie  Co,  y.  Ebn  CUy  Co,,  109 

2.  Where  a  bill  is  bronp^ht  for  a  dis- 
covery, in  a  case  which  is  not  the 
proper  subject  of  an  action  or  bill  for 
an  account,  the  fact  that  the  plaintiff 
is  entitled  to  a  discoyery  does  not 
necessarily  entitle  him  also  to  an  ac- 
count, id, 

8.  But  if  the  relief  to  be  ultimately 
rendered  is  the  payment  of  damages, 
and  a  disooyery  fs  needed,  and  the 
ascertainment  of  damages  is  compli- 
cated and  intricate,  and  the  action  at 
law  cannot  be  adequately  tried  with- 
out great  difficulty,  then,  although 
the  case  is  not  one  of  trusteeship  or 
agency,  a  Court  of  equity  will  assume 
jurisdiction  of  the  whole  case  and 
proceed  to  a  final  decree  on  the  mer- 
its, id. 

4.  Where  a  person  commences  a  suit  in 
equity  in  this  Court,  and  the  defend- 
ant in  such  suit  files  a  cross-bill 
i^ainst  him,  in  this  Court,  he  can- 
not set  up,  as  a  ground  of  demurrer 
to  such  cross-bill,  that  a  State  Court 
had  acquired  ^rior  jurisdiction,  on  a 
bill  brought  m  that  Court,  for  the 
same  relief,  by  the  plaintiff  in  such 
cross-bilL  Arondon  Mfg,  Co,  t. 
Primt,  871 

6.  Where  a  demurrer  to  the  whole  of  a 
bill  sets  up  that  some  of  the  relief 
prayed  is  not  cognizable  in  equity,  it 
will  be  overruled,  if  some  of  the  re- 
lief prayed  is  properly  prayed,     id, 

6.  A  cross-bill  is  properly  filed  to  estab- 
lish an  equitable  title  to  letters  pat- 
ent, the  legal  title  to  which  is  in  the 
plaintiff  in  the  original  bill  filed  for 
an  infringement  of  such  patent,    id, 

7.  Where  a  cross-bill,  brouffht  for  re- 
lief as  well  as  defence,  snows  that 
persons  not  paKies  to  the  original 
bill  are  necessary  parties  to  the  cross- 
bill, they  may  properly  be  made 
such.  id. 

8.  H.,  the  owner  of  shares  in  the  capital 
stock  of  a  Connecticut  corporation, 
filed  a  bill  in  equity  against  the  pres- 


ident and  the  directors  and  the  eor- 
poration,  alleging  acts  of  mismana^ 
ment  and  breach  of  trust  on  the  part 
of  the  president  and  directors,  and 
that  the  directors  had  sanctioned  all 
such  acts,  and  that  a  request  to  thto 
to  take  proceedings  for  the  relief  of 
the  stockholders,  would  be  useless. 
The  bill  prayed  for  the  dissolntiop  of 
the  corporation,  and  for  the  distribo- 
tion  of  its  assets  among  its  creditors 
and  stockholders,  and  for  such  further 
relief  as  the  case  might  require.  The 
defendanto  put  in  a  plea,  that,  by  the 
statutes  of  Connecticut  a  Comt  of 
equity  could  dissolve  a  eorporstioB 
only  under  certain  specified  circum- 
stances,  which  did  not  exist  in  this 
case:  Rdi,  that  the  plea  was  good. 
Bardon  v.  Newton,  876 

9.  Hdd,  also,  that,  on  the  facts  set  forth, 
the  Court  coqld  prevent  the  contiDii- 
ance  of  the  breach  of  trust,  and  eoold 
compel  the  officers  to  account  for 
such  as  they  had  committed,  but  that, 
to  obtain  such  relief,  it  should  be 
specifically  prayed  for;  and  the 
plaintiff  was  given  leave,  on  motion, 
to  amend  his  bill  in  respect  to  the 
prayer  for  reliet  i^ 

8$$  Iiuuvcnoir. 

MOBTOAGX. 

Patent,  11  to  17, 19. 

PLXADDiO,  I,  2. 

Practicx,  8,  7, 11,  IS,  U. 
Tra]>i-Mabx. 


EVIDENCE. 

1.  G.  and  0.  were  indicted  for  a  con- 
spiracy with  S.  and  others  to  defraud 
tne  United  States  out  of  the  doties  on 
silks  and  laces  to  be  imported  cod- 
trarv  to  law.  The  indictment  set 
forth  several  acto  done  by  several  of 
the  accused  to  effsct  the  object  of  the 
conspiracy.  On  the  trial  of  6.  and 
0.,  only  one  of  such  acta,  an  act  of 
0..  was  proved.  Other  acto,  not  set 
forth,  done  by  the  defendanto  to  effect 
the  object  of  the  conspiracy,  were 
proved,  to  show  ito  charactor.  S. 
swore  to  an  agreement  made  by  him 
with  O.,  who  was  the  purser  of  s 
steamer,  that  O.  ahould  bring  in 
goods,  which  S.  should  sell,  for  a 
commission.    Under  this  agreement, 
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O.  broi^ht  in  silks  in  barrels  and 
cases,  wnich  S.  disposed  of,  no  duty 
beine  pud.  S.  sent  the  proceeds  to 
O.  W .  was  emploj'ed  on  O.'s  steamer. 
S.  swore  that  W.  introduced  bim  to 
O. ;  that  he,  in  W.'s  presence,  agreed 
with  O.  to  dispose  of  silks  which  O. 
should  bring  out  in  the  same  way  W. 
brought  out  his ;  and  that  there  was, 
at  the  time,  an  agreement  between  3. 
and  W.,  whereby  W.  was  bringing, 
in  the  steamer,  silks  which  were 
landed  without  paying  duty,  and  sold 
by  S.  At  the  trial,  letters  from  W. 
to  S.  were  admitted  as  eyidence  for 
the  prosecution,  to  explain  the  nature 
of  the  importations  by  W.,  and  of  the 
agreement  between  S.  and  O.,  and  to 
corroborate  the  testimony  of  S. 
ITnited  States  y.  Graff,  881 

2.  A  witness  was  allowed  to  describe 
the  marks  on  the  heads  of  certain 
barrels,  to  identify  them,  without 
proving  the  destruction  or  loss  of 
such  heads.  id, 

3.  A  written  statement  made  by  O.,  de- 
scribing his  connection  with  S.  in 
smuggling  silks,  was  admitted  in  evi- 
dence against  O.  It  was  sworn  to. 
When  O.  made  it,  he  was  not  under 
arrest,  but  he  had  been  told  he  was 
charged  with  being  connected  with 
BmT^:^ling.  He  made  it  freely,  with- 
out tbe  infloence  of  threat  or  prom- 
ise, id. 

4.  S.,  after  the  discovery  of  his  guilt, 
fled,  and  wrote  a  letter  to  G.,  which 
never  reached  G.  The  letter  spoke 
of  O.  and  of  the  smuggling  opera- 
tions. There  was  evidence  to  show 
the  connection  of  G.  with  0.  and  S., 
in  the  conspiracy.  The  letter,  by  its 
contents,  was  an  act  done  in  further- 
ance of  the  conspiracy,  and  was  ad- 
mitted in  evidence  against  G.  and 


0. 


id. 


6.  The  evidence  considered,  which  war- 
ranted the  jury  in  finding  that  G. 
was  a  co-conspirator  with  S.  and  O. 

id, 

6.  A  variance  between  the  indictment 
and  the  evidence,  as  to  the  time  when 
the  alleged  overt  act  was  committed, 
ia  immaterial.  id 


7.  A  party  cannot  wait  until  evidence 
is  given,  and  the  case  of  the  other 
side  is  closed,  and  then  produce  a 
stipulation,  as  ground  for  striking  out 
such  evidence.  id. 

8.  The  prosecution  put  in  evidence  th(s 
manifest  of  the  steamer,  written  by 
O.,  and  filed  in  the  Custom  House. 
An  affidavit  endorsed  on  it,  made  by 
the  master  of  the  steamer,  more  than 
a  month  after  such  filing,  was  o£Pered 
in  evidence  by  the  detenco,  and  ex- 
cluded, id. 

9.  In  a  suit  to  recover  damages  for  the 
alleged  fraudulent  sale  to  the  plaintiff 
by  two  defendants,  of  a  mine,  the 
plaintiff  introduced  evidence  to  show 
a  fraudulent  intent  in  the  vendors, 
consisting  of  statements  made  to 
them,  or  one  of  them,  unfavorable  to 
the  character  and  value  of  the  mine : 
field,  that  the  defendants,  in  reply, 
had  a  right  to  show  the  statements  of 
third  persons,  made  to  them,  prior  to 
the  sale  of  the  mine,  in  regard  to  its 
character  and  value.  JSknma  Silver 
Mining  Co.  v.  Park,  411 

10.  P.,  one  of  the  defendants,  wa<«  a  di- 
rector and  a  shareholder  in  the  plaint- 
iff corporation.  At  the  trial,  the 
plaintiff  offered  in  evidence  the  min- 
utes of  a  meeting  of  tlie  plaintiff^s 
board  of  directors,  held  in  England, 
nearly  a  year  after  the  sale  of  the 
mine,  and  at  which  P.was  not  present, 
and  when  he  was  absent  from  £n- 

fland,  with  a  view  to  charge  Mm  with 
nowledge  of  the  contents  of  a  tele- 
gram sent  to  the  directors  by  the  pre- 
sident of  the  company,  and  of  the 
action  of  the  directors  thereon : 
Held,  that  the  evidence  was  not  ad- 
missible, id, 

11.  Letters  written  by  P.  to  bis  co-de- 
fendant, while  they  owned  the  mine, 
and  during  the  period  when  it  was 
claimed  by  the  plaintiff  they  were 
getting  up  a  fraudulent  scheme  to  sell 
the  mine  to  the  plaintiff,  the  letters 
purporting  to  state  what  was  transpir- 
ing at  the  time,  and  speaking  of  its 
development  and  value,  were  admiss 
ible  in  evidence  in  favor  of  both  de- 
fendants, id. 
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1 2.  Tlie  Yerdict  of  the  jury  was  upheld, 
as  not  contrary  to  the  evidence,  and 
the  charge  of  the  Court  to  the  jury 
waa  upheld,  as  not  unjust  to  the 
pUintifF.  id. 

18.  The  suit  beinff  one  in  which  it  was 
alleged  that  the  directors  of  the 
plaintiff  corporation  were  induced  to 
purchase  the  mine  by  the  fraudulent 
representations  or  conoealments  of 
the  two  defendants,  as  vendors,  re- 
garding material  facts,  and  they  being 
two  of  such  directors  at  the  time  of 
the  sale  of  the  mine,  it  was  held,  that 
if  the  defendants  withheld  from  their 
co-directors  any  information  as  to 
material  facte  affectiDg  the  mine,  in- 
tending thereby  that  their  co-direct- 
ors should  be  misled,  their  conduct 
was  actionable  concealment,  if  it 
operated  to  induce  the  purchase,    id. 

Se€  Bill  op  Ladixo,  1. 
Fire  Insubancs,  8. 
Patent,  24,  26. 
Practice,  1,  2. 


EXECUTION. 

See  Banksuptot,  21  to  28. 
Probable  Cause. 


EXECUTOR. 
See  AnMrNisTBATOR. 


EXTRADITION. 

1.  The  extradition  treaty  between  the 
United  States  and  Belgium,  (18  U.  S. 
Stat,  at  Large,  804,)  declares  that  its 
provisions  shall  not  apply  to  any 
crime  committed  prior  to  the  date  of 
the  treaty,  except  murder  and  arson. 
The  date  of  the  signing  of  the  treaty 
was  March  19th,  1 874.  It  was  not  to 
take  effect  until  20  days  after  the  d^ 
of  the  date  of  the  exchange  of  ratifi- 
cations. The}'  were  exchanged  April 
80th,  1874:  Held,  that  a  cnme  com- 
mitted in  Belgium  on  the  Ist  of  May, 
1874,  was  covered  by  the  treaty.  In 
re  Vandervelpen,  187 

2i  Where  an  extradition  case,  under  a 
treaty,  is  brought  before  a  United 


States  Commissioner,  it  is  his  judicial 
duty  to  judge  of  the  effect  of  tiie  evi- 
dence, and  no  other  indicial  oflioer 
hss  any  power  to  review  his  actaon 
thereon.  id, 

« 

8.  In  a  case  of  extradition,  before  a 
United  States  Commissioner,  where 
he  has  before  him  legal  and  compe> 
tent  evidence  relating  to  the  cfaai^ 
against  the  accused,  it  is  his  judicial 
duty  to  judge  of  the  effect  of  such 
evidence,  and  neither  the  duty  nor 
the  power  to  review  his  action  there- 
on has  been  conferred  on  any  other 
judicial  officer.    M  re  Wiegand,  S70 


F 


FEEa 

1.  Where  a  note  of  issue  on  an  appeal 
in  Admiralty  is  delivered  to  the 
clerk,  under  Rule  56  of  this  Coort, 
with  a  view  to  his  putting  the  csose 
on  the  calendar  of  causes  to  be  tried, 
for  a  particular  term,  a  fee  of  |1  to 
the  clerk  for  the  service  is  a  kwfd 
and  proper  fee,  and,  if  paid  by  a  sae- 
oessful  party,  *can  be  taxed  againiit 
his  adversary,  as  costs  in  the  eaoK. 
The  AUee  Tainier,  i» 

2.  It  is  proper  for  the  clerk  to  charge 
for  including  the  evidence,  in  a  suit 
in  Admiralty,  in  the  final  record,  <m 
finaT  decree,  notwithstanding  the  pro- 
vision of  §  1  of  the  Act  of  Febniary 
16th.  1875,  (18  (/.  &  Stai.  at  Large, 
815,)  in  regard  to  appeals  in  Adoiir- 
alty  to  the  Supreme  Court.  '  id- 
See  Bankrdptot,  8. 


FERRY. 

1.  By  the  15th  section  of  the  Mont- 
gomerie  charter,  granted  to  the  city 
of  New  York  in  1780,  there  wsi 
gpranted  to  the  corporation  of  that 
city  the  sole  power  of  establisbiog 
such  ferries  *' around  Manhattan  i 
Maud,"  "  for  the  carrying  and  ferans- 
porting  people,  horses,  cattle,  goods 
and  chattels  from  the  said  Ifiland  of 
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Manbattan  to  Nassau  Island,  and 
from  thence  back  to  Manhattan's, 
and  also  from  the  sidd  Island,  Man- 
hattan's, to  any  of  the  opposite  shores 
all  around  the  same  Island,"  in  such 
and  so  many  places  as  the  Common 
Council  should  think  fit,  and  the  fer- 
riages from  snch  ferries  were  also 
wanted  to  the  corporation.  The 
Doundaries  of  the  city  were  made  co- 
extensive with  Manhattan  Island.  In 
1874,  part  of  another  county  was  an- 
nexed by  the  Legislature  of  New 
York  to  the  city  of  New  York,  and 
declared  to  be  a  part  of  the  city  as  if 
it  had  always  been  so,  and  the  like 
powers  were  ^yen  to  the  corpora- 
tion, oyer  the  annexed  territory,  as 
if  it  had  always  been  a  part  of  the 
city.  Afterwards,  a  ferryboat,  fitted 
up  to  transport  railroad  cars  only, 
was  run  to  and  fro  between  a  place 
in  such  annexed  territory  and  a  place 
in  New  Jersey  opposite  the  city  of 
New  York,  connecting  with  railroads 
r-^nning  from  the  termini  of  the  ferry. 
The  boat  was  proyided  with  two 
railroad  tracks,  which  prevented  the 
entrance  of  ordinary  yehiclee  and  of 
foot  pusengers,  except  as  transported 
in  tne  cars :  Held,  that  such  ferry 
was  not  such  a  ferry  as  the  charter 
contemplated,  and  did  not  invade  the 
exdusive  frftnchise  of  the  corpora- 
tion.   Mayor  v.  N,  E,  Tranrfer  Co., 

169 

2.  Whether  the  Legislature  can  inter- 
fere with  the  ferry  Iranchise  granted 
by  said  charter,  quere,  id. 


8.  Whether  the  franchise  so  granted 
is  limited  to  establishing  ferries  from 
the  original  territory  of  the  •  city, 
guert,  id. 


FINE. 

1.  The  fine  provided  for  in  §  4  of  the 
Act  of  July  18th,  1866,  (14  U.  8. 
Stat,  at  Large,  179,)  which  is  sub- 
stantial!;^ identical  with  §  8082  of 
the  Revised  Statutes,  cannot  be  re- 
covered in  a  civil  action,  but  must 
be  imposed  after  a  conviction  on  a 
trial  ror  a  crime.  Umted  Staten  y. 
Clafi-n,  56 


FIRE  INSURANCE. 

1.  Circumstances  stated  which  amount- 
ed to  a  ratification,  by  a  fire  insur- 
ance company,  by  silence,  of  the  act 
of  its  agent,  in  accepting  the  respon- 
Ability  of  a  broker  to  whom  the  as- 
sured paid  the  premium,  in  Ueu  of 
the  money  of  the  assured.  Bennett 
y.  Maryland  Fire  In*.  Co.,  422 

2.  The  policy  not  requiring  the  pay- 
ment of  the  premium  in  money,  the 
premium  was  paid  by  the  acceptance 
Dy  the  agent  of  the  promiae  of  the 
broker,  in  lieu  of  the  money,  and  the 
company  could  not  cancel  tlie  policy 
without  repaying  the  premium  to  the 
assured.  id. 

3.  Provisions  in  a  policy  of  fire  insur- 
ance for  notice  of  loss  and  proofis  of 
loss  are  for  the  benefit  of  the  insurer, 
and  can  be  waived.  id. 

4.  Notice  of  loss  to  the  agent  of  the  in- 
surer was,  in  the  absence  of  knowl- 
edge of  the  revocation  of  his  agency, 
notice  to  the  insurer.  td, 

• 
6.  After  knowledge  by  the  insurer  of 
the  fact  of  loss,  its  repudiation  of  the 
policy  without  objecting  to  the  suffi- 
ciency of  the  notice  of  loss,  was  an 
acquiescence  in  the  sufficiency  of 
such  notice.  id. 

6.  Repudiation  by  the  insurer  of  liabil- 
ity for  the  loss  was  a  waiver  of  the 
necessity  of  furnishing  proofs  of 
loss.  id, 

7.  An  assignment  by  parol  of  the  right 
of  action  on  a  policy  of  fire  insur- 
ance, alter  a  loss,  is  sufficient  to 
transfer  the  cause  of  action.  id. 

8.  Where  the  answer  to  the  cooiplaint, 
in  an  action  on  a  policy  of  fire  in- 
surance, only  denies  the  allegations 
of  the  complaint,  the  defendant  can- 
not prove  a  defence  based  on  a  breach 
of  any  conditions  in  the  policy  other 
than  such  as  are  conditions  prece- 
dent to  the  right  of  the  plaintiff  to 
recover.  id. 

FORFEITURE. 

1.  The  decision  of  the  Supreme  Court 
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in  Sioekwdl  y.  Tlu  Untied  Stata,  (18 
WdUaee,  581.)  was,  that  the  4tfa  sec- 
tion  of  the  Act  of  July  18th,  y%^, 
(14  U.  S,  Stat,  at  Larae,  119,)  did  not 
effect  such  a  repeal  of  the  2a  section 
of  the  Act  of  March  8d,  1828,  (8  Id., 
781,)  as  took  away  the  right  of  the 
United  States  to  proceed  under  snid 
2d  section,  upon  a  cause  of  action 
which  arose  before  the  Act  of  1866 
took  effect     Untied  Stales  y.  Olajlin, 

66 

2.  As  to  causes  of  action  ialling  within 
the  terms  of  the  2d  section  of  the 
Act  of  1823,  which  arose  after  the 
passage  of  the  Act  of  1866.  and  be- 
fore the  passage  of  the  Revised  Stat- 
utes of  the  United  States,  no  suit  can 
be  maintained  brought  after  the  pas- 
sage of  the  Revised  Statutes.         id. 

3.  No  recovery  can  be  had  under  said 
2d  section  in  respect  of  any  acts  done 
after  the  enactment  of  the  Revised 
Statutes.  id. 

See  LimTATiON  of  Aotion. 

InTBRNAL  lisVBKUB,  7,  9. 

Patent,  8. 


FRAUD. 

See  Contract. 

EVIDBNCB,  9  to  13. 
LiBX,  8. 
Pleading,  3. 


G 

GRAND  JURY. 

H 

HABEAS  CORPUS. 
See  EzTBADiTioN,  2. 

nYPOTHECATION. 
See  Lien. 


INCOME  TAX. 
See  iNTBBir^AL  Rbvbsui,  4. 


INDICTMENT. 

1.  An  indictment,  under  g  3296  of  the 
Revised  Statutes,  which  charges  a 
removal  of  a  certain  quanti^  of 
"  distilled  spirits  "  on  which  the  ttz 
had  not  been  paid,  to  a  place  othrr 
than  the  distillery  warehouse,  is 
good.     United  Statee  v.  Anihmfi,  92 

See  Cruohal  Peaotice,  1  to  4. 
Internal  Revenue,  6. 
Natubauzation,  1. 
Plea. 


^FORMATION. 
See  C&naNAL  Puacticb,  1. 


INJUNCTION. 

1 .  Reasons  stated  why  a  motion  to  Re- 
solve an  injunction  should  be  conad- 
ered  and  di^Kieed  of  on  its  merits, 
rather  than  that  the  injunction  should 
be  continued  until  the  hearing,  eroi 
if  its  mainteuanoe  then  8h<Mdd  be 
doubtful  Welle  v.  Central  VU  H  R> 
Co.,  426 

2.  Whether  §  8224  of  the  Revised 
SUtutes  of  the  United  States,  which 
provides  that  "  no  suit  for  the  pur- 
pose of  restraining  the  assessment 
or  collection  of  any  tax  shtll  be 
maintained  in  any  Court,"  applies  to 
a  suit  in  a  Federal  Court  to  resbsin 
the  collection  of  a  State  tax,  quer** 

id, 

/Sss  Patent,  11  to  19. 
Teadb-vark,  1  to  6,  7. 


INSURANCE. 

1.  A  policy  of  insurance  agaiost  scri- 
dent  provided  for  the  paymeot  to 
the  plaintiff  of  a  specified  sum  intb- 
in  a  specified  time   after  sufficient 
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proof  ihat  the  insured  **  shall  haye 
suetained  bodily  injuries  effected 
through  external,  yiolent  and  acci- 
dental means,"  "  and  sach  injuries 
alone  shall  haye  occasioned  death/' 
"  proyided,  that  this  insurance  shall 
not  extend  to  any  death  or  disability 
which  may  haye  been  caused  wholly 
itT  in  part  by  any  surgical  operation 
or  medical  or  mechanical  treatment 
for  disease."  A  specified  dose  of 
opium  was  prescribed  to  the  insured 
by  his  physician,  to  allay  neryous- 
neas  and  restlessness.  By  inadyert- 
ence,  he  took  more  opium  than  he 
intended  and  his  death  was  caused 
thereby:  ffdd,  that  bis  death  was 
caused  wholly  or  in  part  by  medical 
treatment  for  disease,  ana  was  not 
covered  by  the  policy.  Bayleu  y. 
Traveler's  Int,  Co,,  148 

S.  HMf  also,  that  the  case  was  not  one 
of  bodily  injury  effected  through  ex- 
ternal, yiolent  and  accidental  means, 
occasioning  death,  within  the  mean- 
ing of  the  policy.  id. 

See  FiBB  iNBUBAirox. 
Lira  Inbubakoe. 


INTEREST. 

1.  Where,  in  a  suit  in  Admiralty,  for 
a  loss  by  a  collision,  items  of  dam- 
age are  allowed  as  for  a  total  loss, 
interest  is  to  be  allowed  at  6  per 
eent,,  from  the  date  of  the  loss,  and 
not  at  1  per  eent     The  Mary  Eveline, 

497 
See  Collision,  8. 


INTERNAL  REVENUE. 

1.  Under  the  20th  section  of  the  Act 
of  JxAy  20th,  1868,  (16  IT.  S.  Stat,  at 
Large,  188,)  the  producing  capacity 
of  a  distillery,  and  not  the  amount  of 
spirits  produced,  is  made  the  meas- 
ure of  taxation.  United  States  y. 
Halloran,  1 

2.  An  assessment  by  an  officer  is  not  a 
condition  precedent  to  the  collection 
of  taxes,  when  the  statute  prescribes 
the  amount  to  be  paid;  and  such 
amount  can  be  recoyered  in  an  action 
of  debt  id 


8.  In  an  action  upon  a  distiller's  bond, 
an  erroneous  assessment,  which  did 
not  include  the  amount  actually  due, 
as  prescribed  by  the  statute,  is  not 
conclusive  against  the  Goyernmont. 

id. 

4.  Under  §  6  of  the  Act  of  July  14th, 
1870,  (16  U.  8.  Stat  at  Large,  267,) 
which  imposes  a  tax  on  gains,  profits 
and  income  for  the  year  1871.  and 
no  longer,  the  amount  of  a  promis- 
sory note  taken  in  1871,  on  the  sale, 
in  that  year,  of  a  patent  right,  but 
not  due  until  some  lime  in  1872,  and 
paid  in  that  year,  is  not  taxable  as 
income  for  1871.  United  States  r. 
SchiUinger,  71 

6.  Spirits  consis^ied  to  M.  arriyed,  and 
he  was  notified,  by  the  carrier,  of 
their  arriyal.  He  surrendered  his 
bill  of  lading,  paid  the  freight,  sold 
the  spirits  to  a  third  party,  and  gaye 
such  party  an  order  to  receiye  the 
spirits,  on  which  such  party,  the 
next  day.  received  the  spirits,  and 
removed  the  same  to  his  own  prem- 
ises. M.  was  indicted,  under  §  8818 
of  the  Revised  Statutes,for  omitting 
to  enter  the  spirits  in  his  book,  at 
the  time  of  sending  them  out  of  his 
stock  and  possession :  Held,  that  such 
remoyal  oi  the  spirits  was  a  removal 
from  the  stock  and  possession  of  the 
defendant,  within  the  meaning  of 
§  ^818.     United  States  y.  Miller,    98 

6.  The  term  "distilled  spirits,"  as  used 
m  g§  8289  and  8299  of  the  Revised 
Statutes,  includes  all  spirits  which 
haye  been  distiiled,  whether  they 
haye  been  subsequently  rectified  or 
not.    Bogd  y.  United  States,  817 

7.  The  &ct  that  a  person  has,  in  good 
faith,  made  advances  upon  distUled 
spirits,  is  no  defence  to  an  action  for 
their  forfeiture  under  those  sections. 

id. 

8.  Under  §  3242  of  the  Revised  Stat- 
utes,  a  person  does  not  carry  on  the 
business  of  a  wholesale  liquor  dealer 
without  having  paid  the  special  tax 
as  required  by  law,  who,  without 
having  pafd  such  special  tax,  sells, 
in  quantities  of  not  less  than  five 
wine  gallons  at  one  time,  a  single  lot 
of  spirits  which  he  has  talcen  for  a 
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debt     United  Staiet  y.   Fetgddoek, 

821 

9.  TTnder  that  clause  of  §  8281  of  the 
Revised  Statutes  which  provides  for 
the  forfeiture  of  distilled  spirits,  the 
forfeiture  does  not  operate  when  the 
statute  is  violated,  but  only  at  the 
time  of  the  seizure  of  the  spirits  or 
wines.  id. 

10.  Under  §  8319  of  the  Revised  Stat- 
utes, if  a  rectifier  purchases  from  an 
authorised  distiller,  who  is  not  an 
outhorized  rectifier  or  an  authorized 
wholesale  liquor  dealer,  distilled 
spirits,  in  quantities  greater  than  20 
g^lons,  which  were  not  produced  by 
such  authorized  distiller,  such  pur- 
chaser is  liable  to  the  penalty  im- 
posed by  said  §  8819.  X  Y,  Jledir 
fying  Co.  v.  United  Statee,  549 

See  Indiotmeht. 


JUDGMENT. 

1.  C,  as  special  agent  of  the  Post-Office 
Department,  prosecuted  an  action 
given  by  statute,  as  well  for  himself 
as  for  the  United  States,  to  final  judg- 
ment, against  T.,  the  avails  of  wnich, 
as  to  costs,  would  belong  to  him 
alone,  and,  as  to  damages,  to  hln^and 
the  United  States,  in  equal  parts. 
The  bond  of  T.  and  B.,  running  to 
the  United  States  alone,  was  taken 
in  satisfaction  of  such  judgment. 
A  large  part  of  the  sum  aue  on  the 
bond  was  paid,  and,  out  of  it,  the 
costs  of  the  suit,  belonging  to  C, 
were  paid,  and  the  balance  was  di- 

f  Tided  between  him  and  the  United 
States.  Suit  was  then  brought  by 
the  United  States,  on  the  bond,  to 
recover  the  balance  due  on  it,  and 
judgment  was  obtained.  Satisfaction 
of  such  judgment  was  entered,  with- 
out paymeitt  made,  by  the  law  offi- 
cers of  the  United  States,  by  direc- 
Uun  of  the  Post-Office  Department. 
0.  moved  to  set  aside  the  entry  of 
'  satisfaction:  Beld,  that  the  motion 
must  be  denied.  United  Stctiee  r. 
Bacon,  279 

See  Pbobablb  Cause. 
PltoMiss:>»T  Note,  2. 


JURISDICdON. 

1.  A  corporation  which  has  •ppeand 
and  answered  generally  in  an  aetioa 
cannot  afterward  indbt  that  tiiii 
Ckiurt  never  acquired  juziidietioD 
over  it  because  process  was  net 
served  upon  it  in  the  Dbferiot  of 
which  it  was  an  inhabitant  it  the 
time  of  service.  Kdee^  v.  iVwyf 
vemia  JL  B.  Oo.,  89 

2.  An  omission  to  allege  suffidentlj,  in 
a  complaint,  that  the  defendant  is  a 
citizen  of  a  difierent  State  from  that 
of  the  pluntifi;  is  amendable.       H 

See  ADUSKOfaLJaom, 
AfpbaIh2. 
CoLuassm,  7. 
Equitt,  4. 
EzTBADinoar,  2,  8. 

NATCaALXZATION,  2. 

Removai.  or  Causes. 
Paxeht,  7. 

JURY. 

See  DiSTBiOT  Coubt. 
Practioe,  4  to  6,  9. 


LABEL. 

jSm  COFTEIQBT. 

LACHES. 

To  an  action  of  debt,  broi^bt  hy» 
the  United  States,  on  the  bond  of  a 
surety  for  a  paymaster  la  the  nary, 
the  defendant  pleaded  matters  wlncb 
amounted  to  allegations  of  ladies  oo 
the  part  of  the  United  Stateffio  tbenr 
dealings  with  the  paymaster,  tfo 
also  that  the  defiandant  had  reToked 
his  bond:  Md,  that  the  pleas  were 
bad.    Ba^/mondy.  United  Sletitf   01 

See  CoLUnoH,  4. 
PkoBABU  Cause. 


LIfiN. 
The  case  of  The  LoOavenn^  (^1 
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Wall.,  558,)  decidoB,  thAt  a  material 
man  furnishing  repairs  and  supplies 
to  a  vessel  in  her  home  port,  does 
not  thereby  acquire  any  lien  upon 
the  Tessel,  by  the  feneral  maritime 
law,  aa  receiyed  in  &e  United  States, 
bnt  that,  so  long  as  Congress  'does 
not  inteifere  to  regulate  the  sabiect, 
the  rights  of  material  men  fhrftishing 
necessaries  to  a  vessel  in  her  home 
port  may  be  regulated,  in  each  State, 
Dy  State  legislation;  that  such  con- 
tracts are  maritime,  and  fall  within 
the  domain  of  the  Admiralty  juris- 
diction; and  that,  when,  in  such 
cases,  a  lien  is  given  by  the  State 
laws,  such  lien  may  be  enforced  by 
the  District  Courts  of  the  United 
States,  under  the  12th  Rule,  as  modi- 
fied by  the  Supreme  Court  of  the 
United  States,  May  6th,  18'72.  The 
John  Favron,  24 

2.  The  provision  for  a  lien,  made  by  a 
State  lien  law,  will  be  enforced,  wnen 
the  contract  is  maritime,  in  the  Courts 
of  Admiralty,  although  the  same  law 
gives  an  unconstitutional  power  to 
the  State  Courts  to  proceed  m  rem 
to  enforce  such  lien.  id. 

8.  The  statute  of  New  York,  of  April 
24th,  1862,  {Lain  of  1862,  p.  956, 8  1,) 
gives  a  lien  on  a  vessel  for  a  debt 
contracted  by  her  "master,  owner, 
charterer,  bmtder  or  consignee,**  "  or 
the  agent  of  either  of  them,"  within 
the  State,  on  account  of  labor  or  ma- 
terials furnished  in  the  State  for  re- 
pairing such  vessel  H.,  the  owner 
of  a  vessel,  contracted  in  writing  to 
eell  her  to  S.,  and  delivered  posses- 
sion and  control  of  her  to  S.,  who, 
as  her  apparent  owner,  contracted,  in 
New  York,  upon  her  credit,  a  debt 
for  repairs  to  her.  In  the  contract 
of  sale  it  was  agreed  that  S.  should 
have  possessicMi,  and  might  make  re- 
pairs, but  that  such  repairs  should 
not  be  a  lien  on  the  vessel,  or  a  daim 
against  H.,  but  the  creditor  had  no 
notice  of  such  agreement :  Held,  that 
there  was  a  lien  on  the  vessel  for  the 
debt,  under  such  statute.  id, 

i.  A  maritime  lien  exists  for  supplies 
furnished  to  a  vessel  in  a  foreign  port, 
wUeh  were  necessary  and  were  fur- 
nished on  the  credit  of  the  vessel, 
unless  the  necessity  for  such  credit 


be  disproved   by  proper  eiddence. 
The  Native,  84 

5.  A  hypothecation  of  a  vessel  by  her 
owner,  to  secure  a  pre  existing  debt, 
which,  in  its  origin,  gave  no  lien  on 
the  vessel,  gives  no  priority  to  such 
hypothecation  over  a  prior  maritime 
lien  on  the  veseeL  id. 

6.  An  American  built  vessel,  really 
owned  by  residents  of  New  York, 
was  put  under  the  British  flag  by  a 
formal  transfer  to  a  British  subject, 
and  was  registered  in  a  British  port. 
Afterwards,  supplies  were  furnished 
to  her  in  New  York,  by  a  person  who 
was  not  misled  as  to  her  character : 
Htld,  that  there  was  no  maritime  lien 
on  the  vessel  for  the  supplies.  The 
Alice  Tainter,  41 

Y.  A  mortgage  was  given  on  a  vessel 
and  was  recorded  in  pursuance  of  sec- 
tion 1  of  the  Act  of  Congress  of  July 
29th,  1850,  (9  Cr.  3.  Stat,  at  Large,  440,) 
now  §  4192  of  the  Revised  Statutes 
of  the  United  States.  Afterwards, 
and  while  she  was  in  the  possession 
of  her  owner  at  her  home  port  in 
Bui&lo,  New  York,  repairs  were  there 
done  to  her,  on  the  credit  of  the  ves 
seL  The  statute  of  New  York  gave 
a  lien  on  the  vessel  for  such  repairs, 
in  preference  to  all  other  liens,  ex- 
cept seamen's  wages.  After  the  re- 
pairs were  made  the  mortgage  was 
foreclosed  and  the  vessel  was  sold, 
and  was  purchased  by  the  claimant^ 
on  the  foreclosure  sale.  Afterwards, 
a  libel  in  rem  was  filed  against  the 
vessel  to  enforce  such  lien  for  re- 
pairs :  Held,  that  such  lien  had  pri- 
ority over  the  title  acquired  under 
the  foreclosure  of  the  mortgage.  The 
William  T.  Oravei,  189 

8.  A  British  vessel,  in  distress,  put  into 
the  Danish  port  of  St.  Thomas.  Re- 
pairs to  her  were  necessary.  N.  at- 
tended there  to  the  business  of  the 
vessel,  and,  with  the  connivance  of 
T.,  the  master,  made  out  fraudulent 
accounts  against  the  vessel,  and  T. 
drew  three  drafts  on  the  owners  of 
the  vessel,  for  over  $6,000,  which 
were  expressed,  on  their  face,  to  be 
"recoverable  against  the  vessel, 
freight  and  cargo."  F.,  in  good  faith, 
and  without  knowledge  of  the  fraud. 
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discoanied  two  of  the  dral^  They 
uot  being  paid,  F.  libelled  the  Teasel 
and  freight,  in  rem,  at  New  York: 
Held,  that  the  fraud  of  N.  ami  T.  did 
not  invalidate  the  drafts  in  the  hands 
of  F.     The  Woodland,  499 

9.  Held,  also,  that  the  question  of  a  lien 
on  the  Yossel  most  be  determined  by 
the  law  of  Great  Britain,  and  that, 
by  that  law,  the  master  had  no  right 
to  create  a  hen  on  the  vessel  and 
freight  by  any  other  instrument  than 
a  bottomry  bond.  id. 


LIFE  INSURANCE. 

1.  This  question  was  put  to  the  appli- 
cant for  a  policy  of  insurance  in  a 
life  insurance  company :  "  Have  the 
persou's  parents,  uncles,  aunts,  broth- 
ers or  sisters  been  afflicted  with  con- 
sumption, scrofula,  insanity,  epilepsy, 
disease  of  the  heart,  or  any  other 
hereditary  disease?"  He  answered, 
**  No,  except  one  brother  temporarily 
insane  six  years  eince;  causes,  do- 
mestic and  financial  trouble,  followed 
bv  hard  drinking  and  excessive  u$e 
of  opium  and  morphine.  Recovery 
followed  reformed  habits.  No  hered- 
itary taint  of  any  kind  in  family,  on 
either  side  of  house,  to  my  knowl- 
edge." The  policy  having  been  after- 
wards  issued,  in  a  suit  brought  on  it 
the  defendant  proved  the  temporary 
insanity  of  an  uncle  of  the  applicant, 
but  there  was  no  evidence  of  any 
hereditary  insanity  in  the  family  of 
the  applicant:  Held,  that  the  ques- 
tion put  to  the  applicant  was  only  an 
inquiry  whether  any  of  the  diseases 
mentioned  iu  it  had  appeared  among 
the  relatives  of  the  applicant  in  the 
form  of  an  hereditary  disease ;  that 
the  applicant  understood  it  in  that 
sense ;  and  that  the  answer  was  true. 
Oridley  v.  Hortkwettem  Im,  Co,,  107 


LIMITATION  OF  ACTION. 

r.  The  provision  in  §  104Y  of  the  Re- 
vised Statutes,  (formerly  §  4  of  the 
Act  of  February  28th,  18S9,  5  I/.  S, 
J^at  at  Large,  822,)  that  *'  no  suit  or 
prosecution  ior  any  penalty  or  for- 
feiture, pecuniary  or  otherwise,  ac- 
cruing under  the  laws  of  the  United 


States,"  shall  be  miintsined,  unlesB 
commeooed  within  five  years  from 
the  time  when  the  penalty  or  forfeit- 
ure accrued,  relates  to  peailtieB  and 
forfeitures  incurred  by  infractions  of 
the  law,  and  does  not  relate  to  the 
p^nal  sum  named  in  abend.  iZ^- 
mondY,  United  Staim,  61 


LOTTERY. 


^PoarOmoc 


M 


MISDEMEANOR. 
See  Cbdonal  Peaciici,  1. 


MORTGAGE. 

1.  Holders  of  some  mortgage  hoods  of 
a  railroad  corporation  brought  a  salt 
in  equity,  in  this  Court,  ag»inirf;  the 
corporation,  and  three  individual  de- 
fendants, who  were  trustees  in  the 
mortgage,  to  foreclose  the  mortgage, 
and  remove  the  trustees.  To  toe 
foreclosure  portion  of  the  bill,  the 
corporation  pleaded  the  pendency  of 
a  foreclosure  suit  in  a  Court  of  the 
State,  but,  as  that  suit  was  not  be- 
tween the  same  parties  or  those  folly 
authorized  to  represent  the  same  par- 
ties, in  the  same  behalf  and  for  tbt 
same  relief,  the  plea  was  overruled. 
Brooke  v.  Vemumt  Central  R  R  0>-> 

468 

2.  To  the  part  of  the  bill  relating  to 
the  removal  of  the  trustees,  they 
pleaded,  that  what  was  alleged 
against  them,  in  the  bill,  as  ground 
for  their  removal,  had  been  done  by 
them,  but  in  other  relations  to  the 

Sroperty  and  in  other  cttpaeities,  on- 
er the  direction  of  a  State  Cooit. 
The  plea  was  held  to  be  bad.        i^ 

8.  The  trustees  demurred  to  the  wb<Je 
bUl,  on  the  ground,  that,  to  proceed 
with  it,  would  interfere  with  the  pos- 
session and  control  of  the  mortgi^ 
property  by  the  State  Coun.  and  be 
a  contempt  of  that  Court:  Htld,iba^ 
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as  neither  the  mortgagors  nor  any 
one  claiming  under  them  were  in 
poseeesion,  aueh  wonld  not  be  the  ef- 
fect of  proceeding  with  the  suit  for 
foreclosure  merely,  and  that  the  de- 
murrer must  be  overruled.  id. 

See  Bam KBUFTOT,  25. 
Lien,  7. 
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NATURALIZATION. 

1.  B.  registered  as  a  voter,  on  the  pro- 
duction of  a  certificate  of  his  natural- 
ization, which  had  been  issued  by  a 
State  Court  without  his  presence  in 
Court,  and  without  any  oath  having 
been  taken  by  him.  The  certificate 
was  regular  on  its  face.  On  an  in- 
dictment against  B.,  under  ^  6426  of 
the  Revised  Statutes,  for  using,  for 
the  purpose  of  registering  as  a  voter, 
a  naturalization  certificate,  knowing 
the  same  to  have  been  unlawfully 
issued :  ffeid,  that  the  mere  fact  that 
B.  knew  that  the  certificate  had  been 
Issued  without  his  presence  in  Court, 
and  without  any  oath  being  taken  by 
him,  was  not  sufficient  to  warrant  a 
conviction.     United  Siai€§  v.  Burley, 

91 

2.  It  is  provided  bv  S  2165  of  the  Re- 
vised Statutes  of  the  United  States, 
thai  an  alien  may  be  admitted  to  be 
a  citizen  of  the  United  States  by  "a 
Court  of  record  of  any  of  the  States, 
having  common  law  jurisdiction,  and 
a  seal  and  clerk."  A  City  Courts 
which  is  a  Court  of  record  and  has  a 
seal  and  a  clerk,  and  has  conferred 
upon  it,  by  a  statute  of  New  York, 
all  the  power  and  jurisdiction  of  jus- 
tices of  the  peace,  and  all  jurisdiction 
and  power,  within  the  dty,  of  the 
Marine  Court  in  the  citv  of  New 
York,  and  whose  judge  Is  clothed 
with  all  the  powers  of  a  county  judge 
and  of  a  judge  of  the  Supreme  Court 

^  of  the  State  at  chambers,  and  which 
has  civil  jurisdiction  in  all  actions 
for  the  recovery  of  money,  when  the 
amount  recovered  does  not  exceed 
$1,000,  is  a  Court  having  common 
law  jurisdiction,  within  the  meaning 


of  said    §  2166.       United  States  v. 
Fawer,  228 

SeeT^EBjvRY,  2. 


NAVIGATION. 

1.  A  steam-tog  and  a  canal-boat  lashed 
to  her  side  are  to  be  regardlpd,  in 
respect  to  the  duties  of  navigation, 
as  one  yesse),  and  that  a  steam  ves- 
sel    The  Herbert  Matit<m,  87 

2.  A  tug  with  a  canal-boat  so  lashed  to 
her  must  keep  the  canal  boat  out  of 
the  way  of  a  sailing  vessel,  when 
there  is  danger  of  collision  between 
them,  and  the  sailing  vessel  must 
keep  her  course.  id. 

8.  The  sailing  vessel  has  a  right  to 
rely  on  the  observance  of  the  rules 
of  navigation  by  the  tug,  and  cannot 
herself  safely  depart  from  them.    id. 

4.  Judgment  as  to  the  motion,  or  direc- 
tion of  motion,  of  one  vessel,  made 
from  another,  possesses  the  utmost 
uncertainty;  for,  the  tendency  is 
nearly  irresistible  for  the  observer 
to  transfer  to  the  other  vessel  the 
motion  of  that  on  which  he  stands, 
and  thus  to  regard  the  compounded 
motion  of  the  two  as  belonging  to 
that  one  which  he  is  observing,     id. 

See  CoLLisioir. 

Tow  A  OB. 

NEGLIGENCE. 

1.  A  steam-tug,  having  a  canal-boat  in 
tow  astern,  going  up  the  Hudson 
river,  was  hailed  by  the  canal-boat 
to  land  her,  and  that  she  was  leaking. 
The  tug  ran  in  towards  a  dock,  and 
stopped  and  hailed  the  canal-boat  to 
cast-ofl;  She  was  cast-off  by  her 
hands,  but  one  of  the  lines  jammed. 
She  had  made  no  preparation  of  lines 
by  which  to  reach  the  shore,  and  she 
had  no  anchor.  She  drifted  up  the 
river,  and  sank  an  hour  or  more  after 
she  was  cast-off.  The  tug  went  on 
and  gave  no  aid  to  the  canal-boat : 
Held,  that  both  vessels  were  in  fault, 
and  that  the  tug  was  liable  for  one- 
half  of  the  damages^  The  J.  L.  Hoe- 
broMck,  80 
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2.  The  value  of  the  caoal-bnat  is  to  be 
,  estimated  as  she  was  just  before  she 
'  was  cast  adrift  by  the  tu^.  id. 

See  TowAQB. 


1. 


NEW  TRIAL. 

When  a  motion  for  a  new  trial  on 
the  ground  of  surprise  is  made,  be- 
cause witnesses  have  failed  to  testify 
as  they  represented,  before  the  trial, 
they  would  testify,  the  question  is, 
whether  the  eyidence  to  be  produced 
on  another  trial  is  puch  as  will  prob- 
ably secure  a  different  result  JSUU- 
wagen  y.  Life  AnociaHon,  849 

See  Cbiuinal  Praotios,  7. 
Pbaotiob,  8.  15. 

NEW  YORK  CITY. 

^FSRRT. 


o 


OATH. 

jSmBail. 

rnuuRT,  1. 


PARTY. 

See  Bill  or  Lading,  1. 
Collision,  14. 
Equftt,  7. 

TlLADS-MARK,  6,  7. 

PATENT. 

1.  Patents  Generally. 

2.  Inyention. 
8.  Utility. 

4.  Noyefty,  (1,  2.) 

6.  Abandonment,  (8,  4.) 

6.  Specification. 

7.  Reissue,  f6,  6.) 

8.  License,  (7, 8.) 

9.  Infringement,  (9,  10.) 

10.  Injunction,  (11  to  18.) 

11.  AtUchment,  (19.) 


12.  Damages,  (20  to  25.) 
18.  Profits,  (26  to  29.) 
14.  Particular  Patents. 

(1.)  Metropolitan     Washing    Ma- 

chine   Ca — Clothes-wring- 

er,  (80.) 

(2.)  Lippmann — Cor8etda8p,(31.) 

(8.)  Ctark— ManufiBctore  of  bolt^ 

(82  to  34.) 
(4.)  Seyeranoe— Bock-drill,    (35. 

86.) 
(5.)  SchilUnger— Concrete  paTe- 

ment»  (87,  88.) 
(6.)  Miller's  Falls  Mig.  Co.— Bit. 

brace — Amidon — ^Bit-brsce, 

(89  to  42.) 
(7.)  Bruff— Auger  machinery,  (4$, 

44.) 
(8.)  Miller  <k  Co.— Lamp,  (45, 46.) 
(9.)  Beuchfield— Cooling  and  dry- 
ing meal,  (47,  48.) 
(10.)  Eppiuger— Plug  and  bimch 

tobacco,  (49  to  51.) 
(11.)  Hopkins  <k  DickiosoD  H^ 

Ca— 8ash4ock,  (62.) 
(12.)  Black— Tempering  umbrella 

ribs,  (58  to  55.) 
(18.)  Hnner— Tin-can,  (66  to  61) 
(14.)  Bailey— Plane,  (63.) 

1.  Patenta  QenemUy, 

See  61, 

2.  Invention, 

See  81,  46  to  61.  59. 

8.   Utility, 

See  69, 

4.  Nowky. 

1.  A  patent,  to  be  oyerthrown  on  the 
Question  of  noyelty,  must  be  ofer- 
ttirown  by  dear  and  aatiflfrctory 
proot    Berrinff  y.  JMeon,  ^^ 

2.  A  rejected  application  for  a  patent 
is  not  eyidence  that  the  thing  de- 
scribed was  eyer  used,  nor  ia  w*" 
description  a  patent  or  a  poblictii^ii 
within  the  statute.  *"* 

See  31,  61,  66. 

6.  Ab«nd(mmenL 

8.  C.  applied  for  a  patent  in  Jantfrj* 
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1859.  The  application  was  rejected 
in  February,  1859.  No  appeal  was 
taken.  In  Febmarr,  1860,  the  ap- 
plication was  withdrawn,  and  the 
tmlance  of  the  fee  was  refunded.  In 
May,  1868, 0.  filed  a  new  application, 
which  was  rejected  on  the  ground  of 
abandonment  This  decision  was  af- 
firmed bv  the  Commissioner  of  Pat- 
ents, ancl  his  decision  was  rerersed 
by  the  Snpreme  Court  of  the  District 
of  Columoia.  The  Commissioner 
then  declined  to  issue  the  patent. 
After  the  passage  of  the  Patent  Act 
of  Jnly  8th,  1870,  (16  U,  8,  Stat,  at 
JLargt,  198,)  a  new  application  was 
filedf,  and  we  patent  was  issued,  it 
being  for  "  improvements  in  breech 
loading  guns.**  During  the  8  years 
from  1860  to  1868,  C.  obtained  22 
patents  on  his  own  application,  9  of 
them  relating  to  breech-loading  fire- 
arms, and  thongh,  during  a  ^ut  of 
the  time,  he  was  poor,  and  in  debt, 
and  in  ill  health,  he  prosecuted  his 
other  inyentions  with  energy.  Dur- 
ing the  same  interval  patents  were 
granted  to  others  embodying  his  in- 
Tentions :  Hdd^  that,  under  §  85  of 
aaid  Act  of  1870,  which  provides 
that,  upon  the  hearing  of  the  re- 
newal, provided  for  by  that  section, 
of  an  application  before  rejected  or 
withdrawn,  "abandonment  shall  be 
considered  as  a  question  of  fact,"  the 
decision  of  the  Commissioner  on  the 
question  of  abandonment  is  not  final. 
bnt  may  be  reviewed  in  a  suit 
brought  on  the  patent ; 

That  no  laches  could  be  imputed  to  C. 
after  May,  1868; 

That  his  inyention  was  abandoned  be- 
fore Maj.  1868.  UnUed  Staiea  Rifie 
Co,  V.  WhUney  Amu  Co.,  94 

4.  The  use  of  an  invention  for  mere 
competitive  examination,  experiment 
and  test,  is  not  a  public  uae.  id. 


6.  8pee{fication, 
See  80,  60. 

7.  Reietue. 

5.  A  patent  for  a  oombination  of  old 
elements  may  be  reissued  for  a  com- 
bination of  fewer  elements  than  were 
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contained  in  the  combination  orig- 
inally claimed.    Herring  v.  Neleon, 

298 

6.  The  decision  in  OiU  v.  Welh,  (22 
TFotf.,  ll,)explamed.  id. 

8ee4tiio  47,  66. 

8.  JAcetiee. 

7.  6.,  a  patentee,  granted  to  S.  the  ex- 
clusive right  to  make  and  vend  the 
invention  during  the  life  of  the  pat- 
ent, for  a  royaliv.  S.  sued  B.,  in 
equity,  alleging  that  he  was  infring- 
ing  the  patent:  Held,  that,  whether 
S.  was  a  licensee  or  a  grantee,  he 
was  suing  B.  on  an  infringement,  and 
that  the  Court  had  jurisdiction  of  the 
suit.  Stanley  Bute  <t  Level  Co.  v. 
Bailey,  510  ' 

8.  The  conditions  in  the  Instrument 
executed  by  K  to  S.  were  held  to 
be  conditions  subsequent,  and  it  was 
held  that  such  right  as  passed  to  8. 
remained  till  a  forfeiture  was  en- 
forced, id. 

See  16,  29. 

9.  Infrififfeinent 

9.  A  constructor  of  a  machine  infringes, 
if  he  maltes  his  machine  with  ex- 
press reference  to  a  result  which  he 
xnows  will  happen  when  the  machine 
is  put  to  its  use,  and  which  result,  if 
originally  introduced  in  the  machine, 
is  an  infringement.  American  Bor- 
ing  Co.  v.  Sullivan  Machine  Co.,  119 

10.  Where  a  iwtented  invention  is 
merely  a  combination  subordinate  to 
pre-ensting  devices,  and  has  been 
limited  to  such  sub-combination  by 
the  language  of  the  claim,  the  pat- 
entee cannot  successfully  insist  that 
he  is  entitled  to  cover  by  such  claim 
the  pre-existing  devices ;  and  this  is 
true  where  one  of  the  joint  invent- 
ors of  the  junior  invention  is  also 
the  inventor  of  the  senior  inventions. 
Hopkine  Mfg.  Co.  y.  Corbin,        »96 

iSiM  7,  11,  19,  84^  42,  52,  54,  58. 
61  to  68. 
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10.  InjuncHon, 

11.  The  fact  that  a  defendant  who  has 
sold  an  article  which  infringes  on  a 
patent,  sold  it  on  behalf  of  its  owner, 
and  had  no  interest  in  it,  or  in  its 
Mle,  is  no  ground  for  refusing  to 
grant  an  injunction  against  him. 
MalOnf  V.  Bolo,  58 

1 2.  It  is  not  proper  to  &p*ant  a  motion 
for  a  preliminary  iniunction  on  a 

{)atcnt,  un  a  tlieory  which,  althouc^h 
t  may  be  true,  is  not  supported  by 
affiiliivits.  American  Boring  Co.  ▼. 
StUUvan  Machine  Co,,  1 19 

18.  Twenty  days  before  the  expiration 
of  a  patent  for  pelf-raising  flour,  mo- 
tions for  injunctions,  in  over  60  suits. 
to  restrain  the  infringement  of  the 
patent^  were  made.  All  of  the  suits 
but  one  were  against  grocers  who 
were  selling  the  flour.  One  was 
against  a  manufacturer.  The  patent 
had  been  sustained,  on  final  hcMring, 
in  other  suits,  but  had  been  mucli 
litigated,  and  unlil  recently.  Since 
then  there  had  been  no  unnecessary 
delay:  Heldy  that  no  laches  could  be 
imputed  to  the  plaintiff.  Rumford 
Chemical  Worke  v.  Vice,  179 

14.  Apprehension  that  the  grocers  may 
fear  to  sell  non-infrinffing  flours,  and 
thus  cause  injury  to  uie  manufactur- 
ers of  such  flours,  is  no  ground  for 
wlthliolding  injunctions  against  the 
grocers.  id, 

16.  That  a  person  who  has  infringed  by 
making  the  infringing  flour  has  de- 
listed, and  has  no  intention  of  again 
making  it,  is  no  ground  for  not  en- 
joining him.  .  id. 

Id.  An  application  was  made  for  a  pre 
liminary  injunction,  to  restrain  a 
cemetery  corporation  from  using  a 
stone-breaking  machine,  in  infringe- 
ment of  a  patent.  The  machine  was 
used  to  break  stone  to  keep  in  repair 
the  roads  of  the  cemetery.  The  de- 
fendant set  up  a  license.  The  plaint- 
iff exerci^ed  his  monopoly  by  grant- 
ing licensi'S  to  use  his  machine.  The 
detendanta  offered  to  pay  into  Court 
the  amount  of  the  license  fee  on  its 
machine,  to  abide  a  final  decision  on 
the  question  of  the  existence  of  a 


license :  Held^  that,  on  sadi  payment 
into  Court,  the  application  must  be 
denied.  Stake  y.  Greenwood  Ceme- 
tery, 842 

17.  P.  obtained  a  patent,  as  inTeotor,  in 
March,  1874,  for  an  "  improremebt 
in  bungs  for  casks."  In  June,  1876, 
B.  applied  for  a  patent,  as  ioTentor, 
for  the  same  invention.  An  inter- 
ference was  declared,  and  proofs 
were  taken.  The  examiner  decided 
in  favor  of  P.  On  appeal,  the  board 
of  examiners  decidea  in  favor  of  B 
On  ftirther  app«*al,  the  CommisnoDer 
of  Patents  decided  in  &Tor  of  P 
After  the  issue  of  the  patent  to  P.,  B 
and  F.  were  in  partnership  with  P., 
and  the  firm  matte  the  bunfs  and  ad- 
yertised  them  as  secured  Sy  patent 
After  the  dis^solntion  of  snch  part- 
nership, B.  and  F  continued  to  make 
the  bungs :  Held^  that  P.  was  entitled 
to  a  preliminary  iojunctioa  to  re- 
strain B.  and  F.  from  so  doing. 
Penilarge  r.  Beeeian,  M 

18.  The  proceedings  before  the  Pttcnt 
Ofiice,  oetween  the  same  parties,  esst 
on  the  defendants  the  burden  of 
showing  the  determination  of  the 
Commissioner  to  have  been  maai- 
fesUy  wrong.  id. 

iS^19. 

II.  Attachment. 

19.  Circumstances  stated  which  gorera 
the  amount  of  the  fine  to  be  imposed 
for  a  contempt  of  Court  by  yiouting 
an  injunction  issued  restraining  the 
infringement  of  a  patent  iSbW- 
lingtr  y.  Otmther,  US 

12.  Domo^fM. 

20.  By  an  interlocutory  decree,  a  Dti- 
ter  was  ordered  to  report  the  profits 
received  by  the  defendant  from  msk- 
ing,  usioc  and  selling  an  improT^ 
ment  in  ume-detector«,  patented  to 
the  plaintiff,  and  also  tne  dsvtfes 
which  the  pLnntiff  had  suttuned  by 
reason  oi  the  infringement,  over  and 
above  such  profits.  The  master  re- 
ported a  certain  sum  as  such  profits, 
and  also  $53  26  as  damages  on  eaeii 
one  of  487  titne-detectcn  mode  sod 
sold  by  the  defendant    The  (5)  25 
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was  arriTed  at,  by  takini^  |Y5,  the 
price  for  which  the  plaintiff  sold  bis 
time-detectors,  and  deducting  there- 
from $21  76,  composed  of  |18,  cost 
of  making,  and  |8  76,  ctironiis^on 
pnid  for  selling.  The  defendant  was 
manufactaring  under  a  patent,  and 
was  not  a  wulfiil  infrin^rer.  It  was 
not  made  to  appear  that  those  who 
porebased  from  the  defendant  would 
nave  purchased  from  the  plaintiflf: 
HM, 

(1.)  That  the  basis  adopted  by  the  mas- 
ter for  computing  the  damans  was 
erroneoas,  in  assuming  that  those 
who  bought  from  the  defendant 
would  have  bought  from  the  plaint- 
iff; 

(2.)  'fhat  it  «ras  also  erroneous  in  in- 
cluding in  the  $63  25  the  manufac- 
turer^a  profit ; 

(3.)  lliat  the  amount  of  the  defendant's 
profits  was  an  adequate  compensa- 
tion for  the  injury  which  it  had  been 
shown  the  plaintiff  had  suffered. 
Buerk  t,  Jmnaeuser,  19 

21.  The  rule  of  damages  for  the  in- 
fringement of  a  patent,  considered. 
Magie  Ruffle  Co.  y.  JSlm  City  Co., 

109 

22.  In  the  case  of  a  patent  for  an  or- 
namental chain,  as  a  new  article  of 
manufacture,  where  there  is  a  differ- 
ence in  kind  between  the  patented 
chain  and  prior  chains,  and  where 
what  was  open  to  the  public  could 
not  make  a  chain  like  the  patented 
article  in  its  peculinr  characteristics, 
the  patentee  is  not,  in  ascertaining 
the  damages  sustained  by  him  by 
the  inlringoment  of  his  patent,  limited 
to  the  advantage  derived  by  the  de- 
fendant from  using  the  peculiar  fea- 
tures of  the  patented  chain  over 
what  adrantHge  he  would  have  had 
fW>m  using  what  was  so  open  to  the 
public.     Mulford  v.  Fearee,  141 

28.  In  Ooulds  M'f'g  Co.  y.  Cowing, 
(12  Blalehf.  C.  a  A  243,)  it  was 
held,  that  the  invention  covered  by 
the  plaintiff's  patent  was  of  an  im- 
provement in  a  pump,  and  that,  as  the 
plaintiff  had  failed  to  show  the  profits 
or  danrMges  aiiaing  to  the  defendants 
from  the  use  of  such  improvement, 
it  was  entitled  to  only  nominal  dam- 
ages.    On  further    evidence  being 


given,  showing  that,  after  the  plaint- 
iff*s  pump  had  been  introduced  into 
certain  oil  regions,  other  pumps  could 
not  be  sold  in  those  regions:  Held, 
that  such  further  evidence  did  not 
show  that  the  plaintiff  was  entitled  to 
other  than  n'!minaldamau;e9.  OouLda 
if'/V  Co,  V.  Cowing,      "  316 

24.  Where  a  patentee  claims,  in  a  suit, 
damages  for  a  reduction  of  his  prices, 
caused  by  the  defendant  by  infring- 
ing the  patent,  he  must  establish,  by 
satisfactory  evidence,  not  only  that  a 
reduction  of  bis  prices  was  caused  by 
the  in-ringement,but  how  much  huch 
reduction  was,  and  how  much  of  it 
was  occasioned  by  the  acts  o.  the  de- 
fendant, and  how  much  was  due  to 
tlie  fact  that  the  infringing  articles 
contained  the  invention  patented. 
Such  evidence  must  not  be  estimate, 
conjecture  and  opinion,  but  must  be 
such  as  to  afford  a  sound  and  safe 
bads  of  calculation.  IngenoU  v. 
MuBgrove,  54 1 

25.  Where  a  patentee  claims,  as  dam- 
aires,  a  loss  of  profits  caused  by  a  loss 
of  sales,  remiUmff  from  infrino:ement, 
he  must  establish,  by  satisfactiry 
evidence,  that  he  would  have  sold 
more  of  the  patented  articles  than  he 
did  sell  if  the  inrringinfi^  articles  had 
not  been  sold,  and  what  profit  he 
would  have  made  on  them,  and  what 
part  of  such  profit  is  to  be  assigned 
to  the  invention  patented.  Such 
evidence  must  not  be  conjecture  and 
speculation.  id. 

See  EqmTT,  1  to  8. 

18.  Projita. 

26.  In  ascertaining  the  profits  derived 
by  a  defendant  from  the  use  of  a  pat^ 
ented  improvement  in  a  furnace  for 
burning  wet  tan  as  fuel,  the  plaintiff 
must  snow,  before  the  master,  the 
particular  profits  which  accrued  to 
the  defendant  from  usin^  such  im- 
provement, and  is  not  entitled  to  the 
entire  profits  arising  from  the  use  of 
the  furnace.    Black  v.  Mumon,    265 

27.  Where  the  plaintiff  fails  to  give 
evidence  as  to  such  particular  profits, 
the  Court  will  not  consider  ezcep- 
tions  taken  by  the  plaintiff  to  what 
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is  alleged  to  be  ineompeteDt  evidence 
pat  in  by  the  defenaant  before  the 
master.  itL 

28.  The  question  of  what  amounts  to  a 
fixed  hcenee  fee  or  established  rov- 
altjy  considered.  tcL 

29.  Where  the  profits  made  by  a  de- 
fendant from  the  unlawful  nse  of  a 
patented  inyention  amount  to  more 
than  the  license  fees  for  such  use 
would  amount  to,  the  plsintifi',  aU 
though  exercising  his  monopoly  by 
the  granting  of  Ucenses,  is  entitled 
to  recover  such  profits,  on  an  account- 
ing for  profits,  and  is  not  limited  to 
such  license  fees.    Wboster  v.  Taylor, 

408 

See  20,  28  to  25. 

14.  Particular  FatetUt, 

(1.)  Metropolitan  Waahing  Machine  Co, 
— ClMefMfirinffer. 

80.  The  first  claim  of  the  reissued  let- 
ters patent,  division  A,  granted  to 
the  Metropolitan  Washing  Machine 
Company,  January  '7th,  1878.  for  an 
"improvement  in  clothes  wringers," 
(the  original  letters  patent  having 
heen  granted  on  the  invention  of 
Alby  H.  Page,  January  29th,  1867,) 
namely :  "  In  a  wringer  having  a 
piur  of  squeezing  rollers,  and  anoper^ 
ating  cranlc,  and  two  uprights  or 
standards,  the  employment  of  clamp- 
ins:  means  arranged  to  take  hold  of 
the  tub  at  or  near  the  base  of  each 
standard,"  is  limited  to  a  combina- 
tion in  which  a  swivel,  or  its  equiva- 
lent, is  employed  as  one  of  the  parte 
of  a  clamping  device,  and  must  be 
read  with  reference  to  the  specifica- 
tion, and  as  though  the  words  "  sub- 
stantially as  described,"  were  insert- 
ed. Metropolitan  Wrinffinff  Co,  v. 
Young,  46 

(2.)  Lippmann — Oortet-cUup, 

Zh  The  claim  of  letters  patent  granted 
to  Phillipp  Lippmann,  September 
^Oth,  1878,  for  "  a  corset  clasp  and 
doth  attachment,"  namely,  "As  a 
new  article  of  manufacture,  a  covered 
corset  clasp,  the  cloth  of  which  forms 
a  marginal  flap  or  flaps  along  its 


length,  suitable  for,  and  adapted  to, 
being  sewn  upon  the  corset,  sub- 
stantially as  described,  and  for  oae 
in  the  place  of  broken,  injured  or 
worn  out  clasps  or  doth,  as  herein 
set  forth,"  claims  merely  the  making 
and  selling  a  part  of  an  old  and 
known  manu&cture  as  a  new  way  of 
trade,  and  is  not  valid.  SeHgman  v. 
J)e^,  1i 

(8.)  Clarh-^Manufadurt  of  boUn, 

82.  The  inyention  set  forth  in  reiasoed 
letters  patent  Mo.  6,291,  granted  to 
William  J.  Clark,  February  I6th, 
1876,  for  an  "improvement  in  the 
manufacture  of  bolts  fri'^m  round 
Tod»,**  consists  in  the  manner  in  which 
the  inventor  applies  lateral  oompret- 
sion  to  the  manufacture  of  an  aogolar 
neck,  and  in  the  manner  in  which  be 
permits  the  shaping  mecbanisiD  to 
oecome  anvU  h^uls  upon  which  the 
header  can  operate  to  form  a  head 
upon  the  bolt  Oark  v.  Ketmei/ 
M*fg  Co.,  79 

88.  The  patent  is  to  be  oonstmed  is 
claiming  a  method  or  process,  which 
consists  in  the  combination  of  th« 
operation  of  swa^^ng  the  blank  later- 
ally by  the  describwi  dies,  or  their 
equivuent,  operating  in  substaotiaDj 
the  same  way,  with  the  operation  of 
upeettine  the  end  of  the  bolt  upon  the 
anvil  ends  of  the  dies,  to  form  the 
head.  It  does  not  daim  broadly 
swag^g  by  suitable  dies,  combioea 
with  upsetting  to  form  a  head.       u£ 

84.  Therefore,  a  machine  in  which  the 
swaging  is  produced  by  dies  of  a  coo- 
struction  radically  diflJerent  firom  the 
dies  of  the  patent,  does  not  infringe 
the  patent.  »• 

(4.)  Severance— JHodt  drill. 

86.  The  invention  set  forth  b  reimed 
letters  natent  No.  8,690,  granted  to 
Asahel  J.  Severance,  assignee  of  Bd- 
dolph  Leschot,  October  26tJi,  1869, 
for  an  "  improved  rock  drill,"  the 
original  letters  patent  having  been 
issued  to  said  Liescbot,  Jol^  M^^ 
1868,  defined.  American  Be^  Oe. 
V.  SulUvan  MaMne  Co,,  1'^ 

86.  It  is  not  limited  to  an  annular  bor- 
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iDg  head,  bat  covers  a  convex  borinff 
he«d.  id 

(5.)  SehUlinger — Concrete  pavement, 

87.  The  inyention  set  forth  in  reissued 
letters  patent  panted  to  John  J. 
Schillinger,  May  2d,  1871,  for  an  im- 
proved concrete  pavement,  defined, 
and  the  claim  construed.  Schillinger 
V.  Ouniher,  162 

38.  The  claim  is  not  confined  to  the 
making  of  joints  by  the  permanent 
interposition  of  some  material  be- 
tween the  blocks,  but  it  embraces 
the  making  of  joints  by  the  tempo- 
mry  intt^rposition  of  a  cutting  mate- 
rial while  the  pavement  is  in  process 
of  formation,  inasmuch  as  the  latter 
method  accompUshea  the  substantial 
resnlta  of  the  patentee's  invention,  in 
substantially  the  same  way  in  which 
they  are  attained  by  the  patentee,  id. 

(6.)  MiUef*9  FaWt  Affff  Co.—Bit  brace. 
Amidan — Bit  brace, 

89.  The  invention  set  forth  in  reissued 
letters  patent  granted  to  the  Miller's 
Falls  Manufartoring  Company,  No- 
vember 29tb,  1870,  for  an  improve- 
ment in  instruments  for  operating 
tools,  such  as  augers,  bits,  Ac.,  the 
shanks  of  which  are  of  variable  sixes, 
(the  original  patc*nt  haying  been 
granted  to  James  M.  Horton,  July 
8ih,  1862,)  defined.  MiUet^a  Falls  Co. 
9.  Ivee,  169 

40.  The  invention  set  forth  in  letters 

Satent  granted  to  Charles  H.  Ami- 
on,  January  14th,  1868,  for  an  im- 
provement in  bit-stocks,  defined,   id. 

41.  The  claims  of  the  patents  con- 
strued, and  the  patents  held  to  be 

.  valid.  id. 

42.  The  construction  of  devices  which 
infringe  the  patents,  set  forth.        id, 

(7.)  Bruff-^Auger  machinery, 

4^.  The  reissued  letters  patent  grftoted 
to  Richnrd  P.  Brnff,  assignee  (»  James 
Swan,  October  21st,  1873,  for  an  im- 
provement in  machinery  for  manu- 
facturing curved  or  gauge-lip  angers 
(the  original  lelters  patent  lia^ngj 


been  issued  to  sai:!  Swan  June  9th, 
1868,)  are  valid.   Bruffy,  Ive$,     198 

44.  The  invention  defined  and  the 
claims  of  the  patent  construed.      id, 

(8.)  Miller  d:  Co.-— Lamp, 

46.  The  second  claim  of  the  reissued 
letters  patent  granted  to  E.  Miller  <k 
Co.,  as  assignees  of  Joshua  £.  Am- 
brose, January  11th,  1876,  for  an 
"  improvement  in  lamps,**  (the  origi- 
nal patent  having  been  wanted  Oc- 
tober 16th,  1860,  and  reissued  May 
20tl),  1878,  and,  as  so  reissued,  ex- 
tended for  7  years  from  October  16th, 
1874,)  namely,  "  The  combination,  in 
a  lamp  burner,  of  the  following  ele- 
ments: first,  a  deflector;  second,  a 
perforated  air  distributor,  which, 
with  the  deflector,  forms  the  combus- 
tion chamber;  third,  a  wick  tube, 
extending  from  the  fount  to  the  com- 
bust ion  chamber ;  fourth,  a  tube  or 
passage  to  conduct  the  gas  from  the 
fount  to  said  combustion  chamber, 
substantially  as  described,"  is  for  a 
different  invention  from  any  which 
was  described  and  claimed  in  the 
original  patent,  and  is  invalid.  Mil- 
ler V.  Bridgeport  Braee  Co.,  282 

46.  The  combination  contained  in  said 
second  cluim  contains  a  lesser  num- 
ber of  ingredients  than  the  combina- 
tion wMch  composed  the  original  in- 
vention, and  the  specification  of  the 
original  patent  did  not  suggest  that  a 
lamp  containing  the  modmed  combi- 
nation of  the  second  claim  of  the  re- 
issued  patent  was  feasible  and  within 
the  scope  of  the  invention,  and,  there- 
fore, under  the  rule  laid  down  in  Oill 
V.  WeOa,  (22  Wall.,  1,)  said  second 
claim  is  void.  id, 

(9.)  Beuc1{field— Cooling  and  drying 
meaL 

47.  The  first  claim  of  reissued  letters 

J atent  granted  to  John  Deuchfield, 
anuary  16th,  1872,  for  an  "improve- 
ment in  ooolinff  and  drving  meal," 
and  extended  April  17tb,  1872,  for 
seven  years  from  April  20th,  1872, 
(the  original  patent  having  been 
granted  to  said  Deudifield  April 
20th,  1868,)  namely,  "  The  arrange- 
ment and  combination  of  the  suction 
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Cui  G,  and  the  spout  I,  with  the  meal- 
chest  D,  receiying  the  meal  from  the 
grinding  stones,  and  provided  with  a 
oonveyor  shaft  F,  and  elevator  F', 
SQbstaDtiallv  as  and  for  the  purpose 
set  forth,"  is  not  subject  to  the  ob- 
jectioD  that  it  is  for  a  different  inyen- 
tion  from  that  for  which  the  original 
patent  was  issued,  although  the  ori- 
ginal patent  cliiimed  only  a  combina- 
tion which  embraced  the  elements 
compoainff  the  combination  claimed 
in  said  first  claim  with  other  ele- 
ments.   Herring  t.  NeUon,  298 

48.  The  combination  of  machinery  for 
cooling  meal,  in  the  process  of  con- 
verting grain  into  flour,  with  machin- 
ery for  preventing  the  waste  of  meal, 
constitutes  a  patentable  combination, 
and  not  a  mere  aggregation.  id. 

(10.)  Eppinger — Plug   and   bunch   to- 
bacco. 

49.  The  letters  patent  granted  to  Isaac 
Eppinger,  June  l^th,  1878,  for  an 
"improvement  in  plug  and  bunch 
tobacco,'*  are  valicL  Eppingtr  v. 
Biehcy,  807 

50.  The  claim  of  said  patent,  namely, 
"  Plug  or  bunch  tobacco  made  as 
herein  described,  the  same  consisting 
of  a  rope  or  strand,  composed  of  a 
sweetened  or  prepared  filler,  inclosed 
in  a  binder,  in  turn  enveloped  in  a 
wrapper,  the  said  rope  being  coiled 
around  a  central  core,  forming  a  con 
tinuous  part  of  the  rope,  and  the 
bunch  thus  made  being  subjected  to 
a  pressure,  as  and  for  the  purposes 
pet  forth,"  claims  a  patentable  inven- 
tion, id, 

61.  The  peculiarity  of  the  invention  is 
in  the  form  and  shape  of  the  coil, 
and  the  change  required  invention, 
and  the  article  produced  is  a  new  and 
useful  article  of  manufacture.         id. 

(11.)  Hopkins  d:  Dickinson  JPfg  Co  — 
Sash  lock, 

52.  The  claim  of  the  reissued  letters 
patent,  granted  October  11th,  1875, 
to  the  Hopkins  <k  Dickinson  Manu- 
facturinsf  Company,  aa  assignees  of 
George  McGregor  and  George  Yoll, 
for  an  "  improved  sash-lock  or  saah- 


Cutener,"  (the  original  pateet  having 
been  fijanted  to  said  Voll  and  Mc- 
Gregor, as  inventors,  March  SOtb, 
1869,)  namely,  **  A  vibrating  lever, 
provided  with  a  bolt,  in  combination 
with  a  striking  plate  or  hook,  and 
with  a  catch  segment  behind  which 
the  bolt  can  pass,  formed  upon  the 
plate  upon  which  the  lever  is  pivot- 
ed, the  whole  constituting  a  saab- 
fastener,  and  the  parte  enumerated  in 
the  claim  being  and  operating  8al>- 
stantially  aa  specified.**  does  not  in- 
clude a  vertically  moving  bolt  in 
combination  with  a  socket  upon  the 
base-plate.  Hopkins  M*fg  Co.  v. 
Corbin,  896 

(12.)  Btack-^Tmnpering  wanbrtOa  ribs. 

68.  The  invention  set  forth  in  letters 
patent  granted  to  A.  Stewart  Black. 
July  14th,  1868,  for  an  "  improvement 
in  tempering  umbrella  ribs,"  defined. 
Amsriean  M*f*g  Co,  v.  Lans,       488 

54.  The  first  claim  of  said  patent 
namely,  *' Constructing  the  temper- 
ing die  with  a  square  hole,  oorrra- 
ponding  in  size  to  the  wire  to  be 
temperod,  in  order  that  the  wire 
may  be  straightened  in  all  directions, 
and  tlie  flattened  portions  of  the  wire 
be  broup;ht  in  line  with  each  other,  as 
and  for  the  purposes  specified,"  is  in- 
fringed by  the  use,  for  the  temp- 
ing of  umbrella  ribs  of  U-ebaped  wire, 
with  wider  fiattened  parts  in  them, 
of  a  die  formed  of  two  plates,  one 
above  and  one  below,  with  the 
groove  in  one  plate  shallow  and  semi- 
elliptical,  to  accommodate  one  edge 
of  the  flattened  parts  of  the  rib,  and 
77ith  the  groove  in  the  other  plate 
broader  and  deeper,  and,  in  its  eros§- 
section,  the  shape  of  the  body  of  the 
wire,  with  a  channel  opposite  to  and 
like  the  groove  in  the  other  plate,  to 
accommodate  the  other  edge  of  the 
fiattened  part  of  the  rib.  ti 

55.  The  prior  existence  of  a  sqosre 
hole  or  groove  for  the  purpose  of 
drawing  throuj^h  it  square  bars  or 
strips  of  metal,  to  compress  them  and 
straiffhten  them,  does  not  anticipate 
the  invention  cUdmed  in  said  first 
daim.  t^ 
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(18.)  Pinn«r^2ln  can. 

56.  The  iDTention  described  in  the  re- 
issued letters  pateut  granted  to 
Moritz  Pinoer,  November  Ist,  1864, 
for  an  improvement  in  tin  cans, 
(the  original  patent  having  been 
ll^nted  to  Jean  Bouvet,  Jane  28th, 
1864,)  is  not  a  different  one  from  that 
described  in  the  original  patent,  al- 
thonsrh,  in  the  reissue,  the  device  is 
described  as  applicable  to  different 
forms  of  construction  of  cans,  and 
by  different  modes,  from  those  in  the 
original.  De  Florez  v.  Baynolda,   505 

67.  The  decision  of  the  Patent  Office, 
in  granting  a  patent,  that  the  inven- 
tor had  made  the  necessary  prelimi- 
nary statutory  oath,  is  final  id, 

68.  Soldering  a  flat  strip  of  metal  over 
a  slot,  by  soldering  the  edges  of  the 
strip  to  those  of  the  slot,  is  not  di 
ferent  from  soldering  a  round  wire 
into  a  slot,  by  connecting  the  edges 
of  the  slot  with  solder  over  Ihe  wire. 

id. 

69.  The  necessary  utility,  to  uphold  a 
patent,  considered.  id. 

60.  The  requirement,  in  the  patent,  that 
the  solder  is  to  be  torn,  indicates 
that  it  must  not  be  of  a  kind  so  hard 
that  it  cannot  be  torn.  id. 

61.  A  person  who  infringes  a  patent  is 
liable  for  the  infiringement,  altiiough 
wh-ithe  does  may  bi^  an  improvement 
upon  the  patented  device.  id. 

62.  The  proof  of  infringement  was  the 
sale  of  a  can  by  the  defendant,  pur* 
chased  for  and  by  the  direction  of  the 
plaintiff.  Tlie  can  was  sold  in  the 
nnual  course  of  the  defendant's  busi- 
ness. On  all  the  evidence,  it  was 
held  that  the  defendant  was  daaling 
in  the  infringing  cans  in  such  a  man- 
ner that,  except  as  to  the  one  can  re- 
ferred to,  he  was  liable  to  account, 
and  ought  to  be  restrained  by  in- 
jonction.  id. 

(14.)  Bailey'— Plane. 

68.  The  Victor  plane,  covered  by  let- 
t(>r8  patent  gran  ed  to  Leonard  Bai- 
ley, December  12th,  1876,  is  an  in- 


fringement of  the  third  and  fourth 
claims  of  the  reissued  letters  patent 
granted  to  Leonard  Bailey,  June  22d, 
1875,  the  original  patent  having  been 
granted  to  him  Auj^st  6th,  1867. 
tStatdey  JRuU  di  Levd  Co,  v.  Bailey, 
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PENALTY. 

See  FOBFETTUBB. 

LiviTATioN  OF  Action. 


PERJURY. 

1.  On  a  complaint  before  O.,  a  United 
States  Commissioner  in  New  York, 
against  S.,  for  having  committed  an 
offence  as;ainst  the  United  States, 
cognizable  by  the  Courts  of  the  Dis- 
trict of  Columbia,  8.  was  committed 
by  O.  to  await  the  issuing  by  the 
District  Judge  of  a  warrant  for  his 
removal  for  trial  to  such  District. 
Before  such  warrant  was  issued,  Y. 
went  before  O.,  to  justify  as  bail  for 
S.,  and  made  oath  before  him  to  a 
deposition  concerning  his  property, 
which  was  signed  by  him  and  en- 
titled in  the  proceeding  against  S. 
Afterwards  S.  was  released  by  the 
District  Jud^e  on  bail,  on  a  bail 
bond  signed  oy  Y.  It  did  not  ap- 
pear that  the  deposition  of  Y.  was 
exhibited  to  the  District  Judge,  or 
that  any  further  steps  were  talcen  be- 
fore O.  after  -the  deposition  was 
made.  Y.,  having  been  indicted  for, 
and  convicted  of.  perjury,  in  making, 
in  such  deposition,  statemento  of  ma- 
terial matter,  which  he  did  not  be- 
lieve to  be  true,  moved  for  a  new 
trial,  on  the  ground  that  the  deposi- 
tion was  not  made  in  a  case  "in 
which  a  law  of  the  United  Stetes  au- 
thorizes an  oath  to  be  administered," 
within  g  6392  of  the  Revised  Stot- 
utes  :  Held,  that  the  motion  must  be 
denied.     ITnited  Statee  y.  VoU,       16 

2.  On  an  applicition  to  a  State  Conrt 
for  the  naturalization  of  a  foreigner, 
J.  testified,  as  n  witness,  that  he  was 
well  acquainted  with  the  applicant. 
It  appeared  that  he  was  a  total  stran- 
ger to  the  applicant,  and  volunteered 
as  a  witness :  Held,  that  this  was  suf- 
ficient evidence  to  warrant  a  convic- 
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tion  of  J.,  on  an  indictment  for  per- 
jaiy,  under  g  6892  of  the  Revued 
States.     United  8UUt9  y.  Jonu,      90 


PLEA. 

1.  A  plea  in  abatement  to  an  indict- 
ihent,  arerred  that  48  persons  were 
summoned  as  grand  jurors ;  that  the 
names  of  such  persons  were  not  drawn 
by  the  clerks,  as  required  by  the 
Rules ;  that  one  of  the  grand  jurors 
was  a  non-resident ;  and  that  severs] 
of  them  were  not  possessed  of  the 
proper  property  qualification.  It  did 
not  aver  any  prejudice  to  the  accused. 
On  demurrer  to  the  plea :  Held^  that 
the  plea  was  bad.  United  States  r. 
Tuiba,  6 

SeehAOBEB. 

MOBTGAQB,  1,  2. 


PLEADING. 

1.  M.  brought  an  action  at  law,  in  this 
Court,  on  a  judgment  recovered  by 
him  against  O.,  in  another  Court.  O., 
by  answer,  set  up  a  variety  of  mat- 
ters which  were  not  defences  at  com- 
mon law  against  the  judgment,  but 
which  were  claimed  to  give  O.  an 
equitable  rieht  to  prevent  the  en- 
forcement oi  the  judgment.  On  de- 
murrer to  the  answer:  Heldf  that 
the  demurrer  must  be  sustained. 
Mont^oy,  Owen,  824 

2.  Section  914  of  the  Revised  Statutes 
of  the  United  States  does  not  au- 
thorize such  an  answer  to  be  put  in, 
in  an  action  at  law.  id, 

8.  Where  a  declaration  sets  forth  as 
the  cause  of  action  fraudulent  repre- 
sentations made  to  induce,  and  which 
did  induce,  a  sale  of  goods  on  credit, 
the  averments  of  fraud  will  not  be 
stricken  out,  on  the  motion  of  the 
defendant,  so  as  to  make  the  action 
only  one  of  assumpsit  for  goods  sold 
and  delivered.     Wialker  v.  Bymee^ 

847 

^e  Bond. 

Equity,  4  to  9. 
Jurisdiction,  2. 
Plra. 


POST  OFFIOK 

1.  The  provisions  of  §  8894  of  the  Re- 
vised Statutes,  as  amended  by  §  2  of 
the  Act  of  July  12tb,  1876,  (19  U.S. 
Stat  at  Large,  90, )  prohibit  the  car- 
rying in  the  mail  of  letters  or  drai- 
lara  oonoeming  lotteries,  and  ponitlL 
as  a  crime  the  offence  of  knowingly 
depositing  or  sending  anything  to  (m 
conveyed  by  mall,  in  ViolatioD  ot 
said  §  8894,  and  apply  to  sealed  let- 
ters, and  are  not  unoonstitntional  or 
invalid.    In  re  Jaekmm,  tih 

2.  Althoufffa  the  only  pnnishment  pre- 
scribed Dy  §  8894  ia  a  fine,  a  persoB 
who  violates  the  statute  may  be  tr 
rested  for  trial  and  imprisoned  or 
bailed.  yi' 

See  Ceimihal  PftAonoi;  8, 4. 

JUDGMBIIT. 


PRACTICE. 

1.  In  an  action  at  law  in  a  FedertI 
Court  in  New  York,  a  defendant  csd- 
not,  before  the  trial,  be  examined  ss 
a  witness  for  the  plainttiF  oat  of 
Court,  although  such  examination  if 
provided  for  by  the  statute  of  New 
York,  in  suits  in  the  Courts  of  *'ew 
York.    BeardeUy  Y.  IdtteU,        102 

2.  The  whole  subject  of  oral  testimooy 
in  actions  at  common  law  in  the 
Courts  of  the  United  SUtes  is  r«>gii- 
lated  by  the  statutes  of  the  Ignited 
States.  Under  the  provisioos  of  those 
statutes,  the  examination  of  an  i«l- 
verse  party,  as  a  witness,  before  tri«l, 
in  a  common  law  suit,  cannot  be  btd; 
and  there  is  nothirg  in  secti'm  914  of 
the  Revised  SUtute^  of  the  United 
States,  which  provides  for  the  oob- 
formity  of  the  practice  of  the  FedertI 
Courts,  in  common  law  tnSiU,  to  ibtt 
of  the  State  Courts,  that  sopersedes 
those  provisions.  ^' 

8.  If  a  master's  report^  mads  under  la 
interlocutory  decree,  discloses  ftcti 
properly  heard  by  him,  which,  in  *^e 
opinion  of  the  Conrt,  should  he  foiu- 
er  investigated,  it  is  eomjpeteDt  for 
the  Court  to  direct  such  an  w'rnti^ 
tion.  Magic  RyMe  Co.  v.  £t»  W 
Co.,        ^        -^  10» 
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4.  In  an  a:*tion  of  tort,  in  a  Court  of  the 
United  States,  where  the  defendant 
anfiers  a  default,  the  pkintifif  has  no 
coDftiitational  right  to  have  the  dam- 
ages assessed  W  a  jury.  Raymond 
T.  Danbury  it  yorwtUkRIL  Co.,  138 

6.  Such  assessment  is  a  matter  of  prac- 
tice, and  may  be  made  according  to 
the  practice  of  the  Courts  of  the  &ate 
in  which  the  Federal  Court  is  held. 

id, 

6.  In  Connecticut,  such  assessment  may 
be  made  by  the  Court  ia, 

7.  In  a  suit  in  equity  on  a  patent,  a 
preliminary  injunction  was  granted, 
tm  notice  and  without  opposition. 
Afterwards  a  decree /»ro  con/eMO  was 
entered,  and  a  reference  ordered, 
which  was  commenced,  and  witnesses 
were  examined,  and  the  defendants 

Srodnced  their  accounts  and  attended 
ycounseL  Afberwarda  they  moved 
to  set  aside  the  decree  and  for  leave 
to  file  an  answer,  alleging  matters 
which  had  been  set  up  in  a  prior  suit 
on  the  patent  and  overruled  by  the 
Court,  and  sundry  new  matters.  No 
mistake  or  miiuipprehension  or  neg- 
lect of  counsel  was  alleged.  The 
plaintiffo  offered  to  limit  their  re- 
covery to  $5fiO,  which  would  be  less 
than  the  expense  to  the  defendants  of 
trying  the  issues.  The  defendants 
had  ceased  to  une  the  patented  in- 
vention :  Held,  that  the  motion  must 
be  denied,  on  the  plaintiffs  stipulat- 
ing to  limit  their  recovery  to  $600. 
AndrewB  v.  Deruiow,  182 

8.  An  order  of  reference,  made  on  con^ 
sent,  in  an  action  at  law,  provided 
that  the  cause  be  referred  to  H.  to 
hear  and  determine  all  the  issues 
thereof,  and  that  the  report  of  the 
referee  have  the  same  effect  as  a 
judgment  of  the  Court,  and  that,  on 
filing  such  report  with  the  derk  of 
the  Court,  judgment  be  entered  in 
conformity  therewith,  **  the  same  as 
if  the  cause-  hnd  been  tried  before 
the  Court"  On  the  report,  judgment 
was  entered  for  the  defendant,  for 
costs.  The  plaintiff  mo  ved  for  a  stay 
of  proceedings,  under  §  987  of  the 
Revised  Statutes,  with  a  view  of  ap- 
plying to  thf>  Court  to  grant  a  new 
trial:    Held,  tliat  the  Court  hnd  no 


power  to  grant  a  new  trial.    Neafit 
V.  Cheeaeln'ough,  818 

9.  Whether  a  District  Court  can  try  an 
action  at  law  otherwise  than  by  a 
jury,  suggested.  Howard  v.  Cramp- 
ton,  828 

10.  The  rule  stated,  as  to  when  a'  bill 
of  exceptions  may  be  signed  and  filed, 
and  as  to  the  circumstances  under 
which  a  judgment  will  be  vacated  for 
the  purpose  of  allowing  a  bill  of  ex- 
ceptions which  was  not  signed  at  the 
proper  term,  to  be  subsequently 
signed  and  filed.  £affle  Mfg,  Co,  v. 
J/raper,       •  884 

11.  A  suit  in  equity  was  heard  on  bill 
and  answer,  ana  the  bill  was  dis- 
missed. The  plaintiff  afterwards,  be- 
fore a  final  decree  was  entered,  ac^ed 
to  be  allowed  to  file  a  general  repli- 
cation and  take  testimony,  offering  to 
pay  the  accrued  costs.  No  mistake 
or  inadvertence  was  suggested :  Hdd, 
that  the  motion  must  be  denied. 
Bullinger  v.  Mackey,  806 

12.  After  a  lapse  of  two  and  a  half 
years,  this  Court  refused  to  allow  a 
bill  of  exceptions  to  be  sig^ned  and 
filed,  no  step  looking  to  that  end  hav 
ing  ever  been  before  taken,  and  a 
writ  of  error  in  the  case  being  pend- 
ing in  the  Supreme  Court  Herbert 
r.  BuOer,  86V 

18.  Under  the  circumstances  of  this 
case,  the  Court  refused  to  open  an  in- 
terlocutory decree.  Inger^dl  v.  Ben- 
ham,  862 

14.  In  a  suit  in  equity,  the  proofs  taken 
on  the  part  of  the  (fefendant  were  not 
filed,  because  the  examiner's  fees  had 
not  been  paid.  The  plaintiff  moved 
for  an  order  that  such  proofs  be  filed, 
and  that  an  attachment  issue  against 
the  defendant  to  compel  payment  of 
such  fees:  Held,  that  the  motion  mutt 
be  denied.    Freee  v.  Biedenftld,  402 

16.  The  trial  before  a  jury  of  an  action 
at  law,  in  this  Court,  occupied  nearly 
four  months,  being  portions  of  three 
terms  of  the  Court.  After  the  final 
adjournment  of  the  term  at  whidi  the 
verdict  was  rendered,  which  was  for 
the  defendant,  a  stay  on  the  verdict 
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was  frnnted,  and,  by  order,  the  time 
for  ttie  plaintiflf  to  make  a  case  was 
extended,  and  the  stay  was  continued, 
by  oriler,  until  the  hearing  and  decis- 
ion on  a  motion  for  a  new  trial: 
Held,  that  the  motion  for  a  new  trial, 
on  a  case,  before  mdfipnent,  conid  be 
entertained  after  the  en>iration  of  the 
term  at  which  the  action  was  tried  ; 
and  that  the  practice  pursued  was 
re^lar.  Hmma  Silver  Minuiff  Co,  y. 
Fork,  411 

16.  All  motions,  in  a  suit  at  common 
law,  wliich  are  required,  by  the  prac- 
tice of  the  State  Courts  of  New  York, 
to  be  made  at  a  special  term  of  a 
State  Court,  may  be  made  at  a  stated 
term  of  a  FedenJ  Court.  id. 

17.  An  unincorporated  association  of 
persons  was  sued  as  "  The  Albany 
and  Canal  Line."  It  waived  process, 
and  appeared  by  that  name,  and  an- 
swered without  objecting  that  it  was 
improperly  sued :  Held,  that  it  could 
not  afterwards  raise  such  objection. 
DcefM  Y.  2%«  Albany  it  Canal  Line, 

474 

iS^  ADlCniALTT. 

Appeal,  2. 
Baxkruptct,  1. 
CoLLmioN,  14. 
Criminal  Pbaotice. 
Equitt,  1  to  7. 
Eyidence,  7. 
FiBB  Insueamoe,  8. 
Judgment. 

JuaiSDICTION. 

New  Trial. 
Pleading. 
Probable  Cause. 
Trade-mark,  6. 

T&OYEE,  1. 


PRISONER. 
See  Criminal  Pbaoticb,  6,  6. 


PROBABLE  CAUSE. 

1.  A  judgment  haying  been  entered 
against  a  defendant,  as  a  collector  of 
customs,  in  a  "  char^i^es  and  comniis- 
sions  "  case,  for  duties  oyerpaid,  un- 
der protest,  which  duties  had  been 
paid  into  the  Treasury  by  the  defend- 
ant, and  such  judgment  not  haying 


been  paid  by  the  Treasury  Depart- 
ment, the  plaintiff  issued  an  ejeco- 
tion  agunst  the  property  of  the  de- 
fendant The  defendant  spplied  te 
the  Court  for  a  certificate,  under  §  989 
of  the  Revised  Statutes,  that  there 
was  probable  cause  for  the  acts  done 
by  the  collector,  and  for  a  stay  of 
the  execution:  Hdd,  that  the  appli- 
cation must  be  granted.  On  t. 
Bamejf,  2W 

2.  Such  certificate  may  be  granted  by 
a  different  judze  from  the  ooe  before 
whom  the  yerSct  was  rendered,  id. 

8.  It  haying  been  the  practice  of  de- 
fendants in  like  cases  not  to  ask  for 
a  certificate  of  probable  cause  until 
the  judgment  was  about  to  be  ptid 
by  the  Treasury  Department,  no 
laches  or  delay  can  be  alleged  a|;uDst 
a  defendant  fur  notapplyiuz  forroch 
certificate  before  the  issuug  of  sn 
execution.  f^ 


PROMISSORY  NOTE. 

1.  H.,  haying  a  promissory  note  made 
by  B.,  wrongiully  ^yerted  it  and 
transferred  it  to  N.,  as  coUatertl  se- 
curity for  a  precedent  debt  doe  bj 
H.  to  N.,  who  took  it  in  good  f^itb: 
Held,  that  N.  could  not  be  effected 
by  any  equities  between  R  uid  H. 
National  Bank  y.  Brooktyn  CUyKB. 
Co.,  2« 

2.  N.  sued  an  endorser  of  the  note  is  e 
State  Court,  and  was  defeated,  od 
the  ground  that  the  law,  as  held  bv 
the  State  Court,  was,  that  K.,  btriiig 
taken  the  note  as  security  for  a  pre- 
cedent debt,  took  it  subject  to  tbe 
equities  between  the  prior  psrties. 
Afterwards  N.  sued  the  maker  on  tbe 
same  note :  Held,  that  the  jadgmeot 
in  the  suit  against  the  endorser  wtt 
not  a  bar  in  fayor  of  the  maker,   i^ 
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RAILROAD. 
Se€  Carrirb,  1. 

FXBBT,  L 
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RECEIVER. 
See  Tbotxb,  1. 


REMOVAL  OF  CAUSES. 

1.  The  pInintiiF  in  a  suit  in  equity  in  a 
State  Court  presented  to  tlmt  Court, 
on  the  4th  of  February,  18Y6,  a  peti- 
tion for  its  removal  to  this  Court^  un- 
der the  Act  of  March  8d,  1876,  (18 
U.  S.  Slat,  at  Large,  470,)  with  the 
proper  bond.  The  session  of  this 
Court  next  after  the  4th  of  February 
bes:an,  by  law,  on  the  last  Monday  of 
February.  The  plaintiff  did  not  file 
in  this  Court  a  copy  of  the  record 
nntil  the  first  day  of  the  enstdng 
April  term  of  this  Court:  Held,  that 
the  suit  must  be  remanded  to  the 
State  Court,  with  cofts,  as  not  re- 
moved to  this  Court  according  to 
law.  Bright  y.  MUwtukee  A  8t,  Paul 
B,  B.  Co.,  214 

2.  A  suit  was  brought  in  a  State  Court, 
in  August,  1876,  and  proceedings  for 
its  remoYal  into  this  Court  were 
taken,  under  subdivision  8  of  g  689 
of  the  Revised  Statutes.  The  oond 
ffiven  was  such  a  bond  as  is  provided 
lOT  by  8  689,  and  not  such  a  bond  as 
is  provided  for  by  §  8  of  the  Act  of 
Siarch  8d,  1875,  (18  U,  8,  8taL  at 
Large,  470.)  It  contained  no  pro- 
vision for  costs :  Edd,  that  the  suit 
was  not  properljr  removed.  Torrey 
T.  Grant  Locomotive  Works,  269 

8.  Under  §  8  of  the  Act  of  March  8d, 
1876,  (18  U.  8.  Stat,  at  Lorge,  470,) 
a  civil  suit  brought  in  a  State  Court, 
where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  $600,  and  in  which 
there  is  a  controversy  between  citi- 
zens of  different  States,  may  be  re- 
moved into  the  Circuit  Court  of  the 
United  States,  even  though  the  case 
is  not  one  arising  under  the  Consti- 
tution, laws  or  treaties  of  the  United 
States.  Low  v.  Wayne  Co,  Savings 
Bank,  449 

4.  Where  the  defendant  removed  a  suit 
into  this  Court,  under  §  2  of  the  Act 
of  March  8d,  1876.  (18  U.  &  StaL  at 
Large,  470,)  on  the  around  that  the 
defendant  was  a  Swiss  corporation, 
and  that  the  plaintiffs,  three  in  num- 


ber, were  citizens  of  the  State  of  New 
York,  and  it  appeared  that  two  of  the 
plidntifis  were,  when  the  suit  was 
commenced,  aliens  and  British  sub- 
jects, and  the  third  was  a  citizen  of 
"New  York,  the  cause  was,  on  the  ap- 
plication of  the  plaintiffs,  remanded 
to  the  State  Court,  on  the  ground 
that  the  requisite  jurisdictional  citi- 
zenship must  exist  as  to  each  indivi- 
dual plaintiff.  Sawger  v.  SmtMeriand 
Marine  Ins.  Co.,  461 

6.  A  suit  in  which  the  plaintiff  is  a 
citizen  of  New  York,  and  three  of 
the  defendants  are  citizens  of  New 
Yorlc,  and  one  defendant  is  a  citizen 
of  Ohio,  and  one  defendant  is  a  citi- 
zen of  Indiana,  and  none  of  the  par- 
ties are  nominal  parties,  cannot  be 

'  removed  into  thi«  Court,  under  the 
Act  of  March  8d,  1876.  (18  U.  8. 
Stat,  at  Large,  470.)  Van  Brunt  v. 
Corbin,  496 

See  Costs. 

REPEAL. 
See  FoKFKiTUBi. 

REVIEW. 
See  Bankruftot,  1. 


s 


SHIP-OWNER. 
See  Collision,  8  to  7. 

STATUTE. 
See  AniONiSTRATOs. 

FOBTEITDBS. 


STATUTE  OF  LIMITATION. 
See  Limit ATioN  op  Action. 


STATUTES  CITED. 

United  States. 

1789,  September  24th,  Judiciary,     68, 

184,  186,  413 
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1798,  March  2d,  Rules  of  Ckiurt.  226 
1828,  March  1st,  Cnstoms,  560 

1828,  March  8d,  Forfeitqre,  65 

1889,  Febmary  28th,  Limitation  of 

Actions,  51, 62 

1850,  Jnly  29th,  Mortgage  on  Ves- 
sel, 189, 194 
1861,  March  8d,  Ship-owners,  488,  485 
1861),  March  8d,  Customs,  568 
1864,  June  80th,  Internal  Revenue,  59 
1866,  Jul  J  18th,  Internal  Revenue,    69 

1866,  July  18th,  Forfeiture,         65,  56 

1867,  February  6th,  Judiciary,  68 
1867,  March  2d,  Bankruptcy,  260,  828, 

829 

1867,  March  2d,  Removal  of  Causes,  271 

1868,  July  20th,  Internal  Revenue,  1,  2 
1868,  July  27th,  Post  Office,  247 
1870,  July  8th,  Patent,     94,  96,  (I6,  98, 

294,  299 
1870,  July  14th,  Internal  Revenue,  71 
1 872,  June  Ist,  Practice,  418, 41 6 

1872,  June  6th,  Internal  Revenue,  69 
1 872,  June  8th.  Post  Office,  247 

1878,  March  8d,  Post  Office,  248 

1874,  June  18th,  Labels,  264 

1874,  June  22d,  Bankruptcy,  148,  149, 

185,  186 
1874,  June  22d,  Customs,  662 

1876,  February  16th,  Admiralty,    226, 

229,  274,  279 
1876,  March  8d,  Prisoners,  844,  346 
1876,  March  8d,  Removal  of  Causes, 

214,  216,  269,  270,  271,  449, 

451,  462,  496 
1876,  June  19th,  Extradition,  140 

1876,  July  12th,  Post  Office,    245,  246. 

247 
1876,  July  26th,  Bankruptcy,   130,  149 


Revised  Statutes  or  the  United 

States. 

183,  Oath,  887 

666,  Mode  of  Trial,  838 
639,  subd.  8,  Removal  of  Causes,  269, 

270,  271 

649,  Mode  of  Trial,  888 

668,  Terms  of  Court,  216 

700,  Mode  of  Trial,  838 

720,  Injunction,  431 

721,  Slate  Laws,  826 
726,  New  Trial,  418 
808,  Grand  Jury,  7 
819,  Challenges  to  Jururs,  8 
828,  Costs,  446,  446 
824,  Costs,  445,  446 
828,  Fees,  227,  2i8 
861,  Evidence,  104 


868,  Evidence,  104 

866,  Evidence.  104 

882,  Evidence,  104 

918,  PracUce,  827,  ^ll 

914,  Practice,   102, 108, 104, 105, 106. 

824,  826,  418,  471 

917,  Rules  of  Court,  887 

918,  Rules  of  Court,  887,  888 
961,  Practice,  ISS 
987,  New  Trial,  818,  814,  418 
989,  Certificate  of  Probable  Oanse, 

289,890 


1014,  Criminal  Practice, 
1016,  Criminal  Practice, 
1026,  Criminal  Practice, 
1047,  limitation  of  Actions, 
2165,  Naturalization, 
2841,  Entry, 
2864,  Customs, 
2887,  Manifest, 
8082,  Fine,. 
8089,  Forfeiture, 
3224,  Suit, 

8282,  Internal  Revenue, 
8242,  Internal  Revenue, 
3244,  Distilled  Spirits, 
8248,  Internal  Revenue, 
8254,  Internal  Revenue, 
8281,  Di^tilled  Spirits, 


18,858 
17 
6 
61,58 
223 
550 
558 
894 
56,  67,  60,  58 
65,57 
481 
888 
821,828 
822,  660 
98 
92 
821,  822 


3289,  Di;$tilled  Spirito,    817,818,819 

8296.  Internal  Revenue,  92 

3299,  Distilled  Spirits,  817,  818 

8812.  Distilled  Spirits,  818 

3816,  Distilled  Spirita,  818 

8818,  Internal  Revenue,  9S 

3319,  Distilled  Spirits,  549 

8828,  Distilled  Spirits,  819 

8327,  Distilled  Spirits,  819 

8898,  Post  Office,  248 
8894,  Post  Office,   245,  246, 247, 248, 

258 

4192,  Mortgage  on  Yessel,  189 

4233,  Navigation  Rules,  89 

4892.  Patent,  507 

4920,  Patent,  607 

4921,  Patent,  404 
4948  to  4971,  Copyright,  864 
4979,  Jurisdiction,  210 

4981,  Bankruptcy,  6S 

4982,  Bankruptcy,  64 
4984,  Bankruptcy,  64 
5021,  Bankruptcy,  185, 186 
6044,  Bankruptcy,  487 
6046,  Bankruptcy,  487 
6056,  BankrupU^,  208 
6076,  Bankruptcy,  211 
6101,  Bankruptcy,  806,  814 
5106,  Bankruptcy,  196, 197 
5108,  Bankruptcy,  ISO 
6117,  Bankruptcy,  196 


INDEX. 


605 


g  B129, 
5270, 
5SV2, 
5426, 
i  ^481, 
)i  6468, 
§6464, 
6467, 
6641, 
5548, 
5595, 
5596, 
6597, 
5598, 


Bankruptcy, 
Extradition, 

149 
187 

Perjury, 

16,  16,  90 

Naturalization, 

91 

Counterfeiting, 

74,75 

Post  Office, 

128 

Poat  Office, 

128 

Poet  Office, 

126 

ImpriBOnment, 
Prisoners, 

77 

844,845 

Revised  SUtutes, 

56 

Repeal  of  Statutes, 

55,  56,  57 

Repeal  of  Statutes, 

56 

Repeal  of  Statutes, 

56 

New  York. 

1822,  April  17th,  Suffirage,  75 

1842,  April  5th,  Suffr^,  76 

1847,  chap.  460,  g  16,  Prisoners,  846 
1862,  Apnl  24th,  Lien  ouTessels,  24, 26 

1868,  chap.  415,  Prisoners,  845 
1864,  chap.  821,  Prisoners,               845 

1869,  April  24th,  Town  Bonds,  272 
1869,May  11th,  Town  Bonds,  216,  217, 

218,  219,  221,  222 

1870,  May  5th,  Village  of  Edgewater, 

216, 217,  218,  219,  220,  221,  222 
1872,  chap.  866,  City  Court  of  Yonkers, 

228 
1872,  May  14th,  Suffrage,  77,  78 

1878,  chap.  61,  City  Court  of  Yonkers, 

224 
1874,  May  6th,  New  York  City,  164 
1  R.  S.  127.  §  3,  Suffrage,  75 

1  R.  S.  185, 1  21,  Suffrage,  75 

2  R.  S.  118,  I  2,  Executors.  281 
2  R.  S.  118, 1  8,  Adniinistratorfl,  281 
2  R.  S.  865, 866,  §§  18  to  17,  Execution, 

259 
2  R.  S.  701,  §  28,  Witness,  78 

2  R.  S.  702,  §  80,  Felony,  77 

Code  of  Procedure,  §  69,  Defence,  825 

118,  Trustee,  425 

120,  Parties,  281 

150,Defence,  825 

— ,  §  162,  Defence,  426 

-,  S  167,  Defence,  825 

— ,  g  227,  Attachment, 

258 
— ,  g  274,  Judgment, 

825 
-,  chap.  6,  g  889,  Evi- 
dence, 108,  105 
—,  chap.  6,  §890,  Evi- 
dence, 108 
-,  chap.  6,  g  891,  Evi- 
dence, 108, 105, 106 
--,§588,  Defence,  426 


COMKKOTTOUT. 

Revision  of  1821,  g  59,  p.  50,  Practice, 

186 
Reyision  of  1875,  tit.  17,  chap.  1,  g  23, 

Receiver,  236 
Revision  of  1875,  tit.  19,  chap.  17,  part 

14,  g  1,  Receiver,  286 


Nrw  Jbkset. 
1B48,  March  8d,  Damages  for  Death,  66 


ViRMoirr. 

Gen.  Stats,,  225,  §  74,  Foreclosure,  471 
Qen.  Stats,  p.  448,  g  7,  Mortgage,  486 
1874,  Act  No.  1,  p.  16.  Taxation  of 

Railroads,  427 


Gbiat  BRRAnr. 

1  Jac.  1,  c.  16,  Bankruptcy,      881,  882 
21  Jac,  1,  0.  19,  Bankruptcy,  881 

19  G.  2,  c.  82,  Bankruptcy,  881 

46  G.  8,  c.  66,  Bankruptcy,  881 

15  &  16  Vict.  ch.  76,  §  94,  Practice, 

184 


STEAM  TUG. 
See  Navigation,  1,  2. 

NlGUOENOE. 
Tow  AGS. 


STIPULATION. 


See  Admulaltt,  2. 


SUFFRAGK 

1.  The  laws  of  the  State  of  New  York 
do  not  deprive  of  the  right  of  suffraffe 
a  person  whn  has  been  convicted  m 
a  Court  of  the  United  States  of  the 
offence  of  utterins  a  counterfeited  se- 
curity of  Uie  United  s>tateB,  such 
offence  being  created  by  g  5481  of 
the  Revised  Statutes  of  the  United 
States.     United  SUUee  v.  Bamabo,  74 

See  Cbiminal  Pbaotiob,  2. 
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TAXATION. 

1.  The  prorisioDB  of  the  Act  of  the 
Legislature  of  Vermont,  {Latn  of 
Vermont,  1874,  Ad  No,  I,  p,  16,) 
proYiding  for  the  taxation  of  the 
property  uf  railroads,  are  not  inyalid 
oy  reason  of  the  fact  that  lands  im- 
proYed  hy  hayinff  a  railroad  bailt  on 
them  are  not  made  taxable  until  they 
hnye  been  so  improyed  ten  years. 
WtUa  y.  Central  Vt  B.  R,  Co.,     426 

See  Injunction,  2. 

TENDER. 
See  Tboyeb,  2. 

TOWAGE. 

1.  In  a  suit  founded  on  an  alleged 
breach  of  a  contract,  of  towage,  neg- 
ligence or  noskilfnlness  in  the  tug 
must  be  showG ;  and  the  tug  is  not 
negligent,  if  she  exercises  that  degree 
of  caution  and  skill  which  prudent 
nayigators  usually  employ  in  similar 
seryices.     7^  Br<uu>e,  446 

2.  Where  the  master  of  a  tug  intended 
to  reach  a  bar  at  high  water,  with  his 
tow,  and  would,  if  he  had  done  so, 
haye  found  sufficient  water  there  to 
take  bis  tow  across  the  bar  safely,  but 
miscalculated,  and  reached  the  bar 
after  high  water,  and  his  tow  grounded 
and  was  damaged:  Held^  that  such 
miscalculation  was  negligence,  for 
which  the  tug  was  responsible.      td 

8.  A  steam  tug  was  held  liable  for 
negligence,  in  towizi^  a  canal-boat  in 
such  manner  that  she  collided  with 
another  vessel  and  was  sunk,  although 
the  written  contract  of  towage  con- 
tained this  clause :  "  All  towing  at 
the  risk  of  the  master  and  owners  of 
the  boat  or  yessel  towed."  Deem*  y. 
The  Albany  d:  Canal  Line,  474 

See  NAyiGATioN,  1,  2. 
Nkguoknce. 

TOWN  BONDS. 

1.  The  proyisions  of  the  Act  of  the 


Legislature  of  New  York,  passed 
May  6th,  1 870,  iocorporating  the  yU- 
lage  of  Edgewater,  Richmond  Cous- 
ty,  are  so  repu^ant  to  the  proyistoos 
of  the  Act  of  May  1 1th,  1869,  author- 
izing  the  issuing  of  bonds  by  eertaio 
towns,  that  the  town  of  Southfield,  in 
Richmond  County,  was  excepted  from 
the  operation  of  the  Act  of  1869,  and 
the  Act  of  1869  was  repealed  so  hr 
as  that  town  was  concerned,  and  bonds 
purporting  to  haye  been  iasned  by 
that  town  under  the  Act  of  J 869,  after 
the  passage  of  the  Act  of  1870,  are 
yoid,  because  such  bonds  were  issoed 
without  authority  of  law.  AS  r. 
2'own  of  Southfieti,  216 

2.  A  statute  authorixing  a  town  to  issoe 
bonds  in  aid  of  the  construction  of  a 
railroad,  proyided  that  the  bonds 
should  be  under  the  hands  and  seals 
of  commissioners.  They  issued  cou- 
pon bonds  which  were  not  sealed,  al- 
though their  wording  showed  that 
sealing  was  intended,  and  the  coupons 
were  not  sealed :  HeUt,  in  a  suit  on 
the  coupons,  that  the  bonds  and  cou- 
pons were  void,  Avery  y.  Toemof 
Springpart^  272 


TRADE-MARK. 

1 .  Th(^  exclusive  use  of  a  tin  pail  with 
a  bail  or  handle  to  it,  the  tin  oroa- 
mented  with  a  geometrical  pattern, 
and  used  to  contain  paper  collurs  for 
sale,  and  sold  with  the  collars,  cannot 
bu  claimed  as  a  trade-mark,  either 
uoder  the  statute  or  by  virtue  of  the 
general  law  of  trade-marks.  Earring 
ton  v.  LU}by,  128 

2.  The  ri^ht  of  A.  to  a  trade-mark  in 
connection  with  tlie  dry  white  oxide 
of  zinc,  is  not  infringed  by  the  sale 
of  a  paint  composed  of  a  white  oxide 
of  zinc  CTound  in  oil,  and  n  .tnil?  rep- 
resented as  containing  white  oxide  of 
zinc  made  by  A.,  such  trade-mark 
never  haviog  been  applied  by  A.  to 
that  article  ground  in  oil.  La  Sodek 
v.  Baxter,  261 

8.  Where  a  person  who  claimed  prop- 
erty in  a  trade-mark,  had  acquired  it, 
if  at  all,  by  the  use,  in  cir<;alar8,  uf 
fraudulent  and  deceptive  and  notrne 
language  as  to  the  origin  and  qtuU- 
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ties  of  the  article  in  respect  of  which 
the  trade-mark  was  cLiimed:  Held, 
tliat  he  had  lost  his  right  to  claim  the 
asslstRDce  of  a  Court  of  equity  to  pro- 
tect his  trade-mark.  SetUmry  v.  Groa- 
venor,  262 

4.  K.  A  T.  Fairbanks  A  Co.,  manufac- 
turers of  scales,  alleged  that  J.  made 
scales,  by  usin^,  to  make  the  iron 
castings  thereof,  the  corresponding 
parts  of  a  scale  mnde  by  them,  to 
form  the  moulds  for  those  castings, 
and  that  the  general  shape  and  ar- 
rangement and  color  and  external 
appearance  of  such  scales  were  imi- 
tated from  the  Fairbanks'  scale  so 
nearly  that  only  an  expert  in  scales 
conld  distinguish  the  differences  be- 
tween them.  The  words  ''  Fairbanks' 
patent "  were  cast  on  the  scales  made 
by  both  parties.  AH  the  patents 
which  Furbanks  A  Co.  had  had,  had 
expi red.  Fairbanks  c&  Co.  applied  for 
an  injunction  to  restrain  J.  from  using 
the  words  "Fairbanks*  potent '^  on 
his  scales,  and  from  making  or  selling 
an  imitation  of  Fairbanln  c&  Co.'s 
scales:  Seld,  that  the  application 
must  be  denied;  that  the  words 
"  Fairbanks'  patent "  were  not  a 
trade-mark;  and  that  J.  did  not  rep- 
resent bis  scales  to  be  of  the  make  of 
Fairbanks  ck  Co.  Fairbanks  v.  Jaco- 
huB,  887 

5.  The  use,  on  labels  and  bottles,  of  the 
word  ApoUinU,  in  connection  with 
the  representation  of  a  bow  and  ar- 
row or  anchor,  was  restrained,  by 
preliminary  injanction,  on  account 
of  the  similarity  between  them  and 
the  word  ApoUinartM  and  the  repre- 
sentation of  an  anchor,  as  before  used 
by  the  plaintiff,  as  being  calculated 
and  designed  to  induce  the  supposi- 
tion, by  users  and  dealers,  that  the 
waters  of  the  defendant,  so  marked, 
were  the  waters  of  the  plaintiff;  but 
the  plaintiff  was  ordered  to  flnve  a 
bond  to  pay  all  damages  to  the  de- 
fendant, if  it  should  be  finally  deter- 
mined that  the  plaintiff  was  not  enti- 
tled to  the  injunction.  AcUen  y.  Som- 
born,  880 

6.  Where  a  bill  was  brought  in  the 
name  and  right  of  a  firm,  by  a  person 
claiming  to  be  its  sole  member,  to 
enforce  its  right  to  a  method  of  iden- 


tifying its  wares,  and  it  appeared 
that  the  right  belonged  to  tue  firm, 
and  that  there  was  another  member 
of  it,  who  Was  not  a  party  plaintiff, 
and  the  case  was  a  meritorious  one, 
opportunity  was  allowed  to  brine  in 
such  other  member.    Dreae  v.  Badiof^ 

482 

,  The  plaintifib'  firm  had  long  been  ac- 
customed to  pack  a  compound  called 
"  Hamburg  tea,"  in  long  cylindrical 
packages  with  pink  wrappers,  and  to 
have  a  crimson  paper  of  directions, 
and  yellow  ones  of  warning,  tied  in 
with  each  package,  and  their  firm 
name  printed  across  a  white  label 
within  a  circle  pasted  across  the  ends 
of  the  string,  and  the  same  embossed 
with  the  words  "  Uambure;,  Hopfen- 
sack,  6,"  on  another  white  laoel  pasted 
on  the  package,  so  that  the  package, 
by  its  form  and  colors,  would  be  at 
once  known  by  its  general  appear- 
ance, without  taking  time  to  read 
anything  on  it ;  and  their  wares  had 
come  to  be  well  known  as  theirs  by 
the  ap|>earance  of  the  packages.  B. 
openly  used  t^uch  style  of  package 
and  Arm  name  to  put  up  Hamburg 
tea.  He  then  dlBoonttnued  the  use  of 
the  firm  name,  but  continued  to  use 
the  exact  form  and  style  of  package, 
substituting  his  own  name  merely 
for  that  of  the  firm  on  the  labels : 
Htld^  that,  with  the  proper  parties 
before  the  Court,  B.  oug:ht  to  be  re- 
strained by  iiijuuction  from  such  use 
of  the  plaintiffs'  symbols.  id. 


TREATY. 
See  ExTBADiTiox,  1,  2. 

TROVER. 

The  B.  Co..  of  Connecticut,  had  in 
the  hands  of  C,  in  New  York,  goods 
for  sale  on  commission,  on  which  C. 
had  a  lien  as  security  for  his  liability 
on  accommodation  acceptances  which 
he  had  g^ven  to  the  B.  Co.  A  volun- 
tary assicrnment  in  insolvency  was 
made  by  C.  to  B.,  under  the  laws  of 
New  York.  B.  took  possession  of 
such  goods,  with  notice  that  they  be- 
longed to  the  B.  Co.  Afterward  the 
B.  Co.  tendered  the  acceptances  to  B., 
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and  demanded  the  goods,  but  B.  re- 
fueled to  deliver  them,  and  sold  them. 
Their  market  value  was  $7, 500.  Sub- 
sequently T.  was  appointed  receiver 
of  the  B.  Co.,  under  the  laws  of  Con- 
necticut, and  tendered  the  accept- 
ances to  B.,  and  demanded  the  g^oods, 
but  B.  refused  to  deliver  them.  T. 
then  sued  B.  in  this  Court,  and,  at  the 
trial,  was  allowed  to  amend  his  dec- 
laration by  adding  counts  for  a  con- 
version prior  toT.'s  appointment: 
Held, 

(1.)  B.  rightfully  took  possession 
of  the  goods  of  the  B.  Co.,  but  torti- 
ously  converted  them  thereafter; 

(2.)  T.,  as  receiver,  had  a  right  to 
sue  B.  in  Conoeoticut  for  a  conver- 
sion happening  prior  to  T.'s  appoint- 
ment; 

(3.)  T.  was  entitled  to  a  judgment 
for  $7,500,  and  interest  at  6  per  cent, 
from  the  date  of  the  demana  by  the 
B.  Co.,  and  the  costs  after  the  amend- 
ment, but  should  pay  to  B.  his  costs 
until  the  amendment.  Terry  v.  Bam- 
berger^ 284 


2.  A.  delivered  wool  and  yam  to  O.,  to 
be  made  into  cloth,  at  a  specified 
cost,  to  be  paid  by  A.  The  wool  and 
the  yarn  and  the  goods  were  to  be 
continuously  the  property  of  A.  O. 
began  the  manufacture  of  goods  from 
the  materials.  Thereafter,  the  prop- 
erty came  into  the  possession  of  M., 
as  the  assignee  in  bankruptcy  of  O. 
At  that  time,  it  was  in  the  condition 
of  dyed  wool,  mixed  with  shoddy, 
and  woolen  yams  in  the  various 
stages  of  manufacture  into  cloth,  and 
was  of  small  market  value,  and  not 
salable.  A.  demanded  from  M.  the 
specific  wool  and  yarn  delivered  to 
O.,  and  the  yarns  in  process  of  manu- 
Cftcture,  and  offered  to  pay  all  charges 
on  them.  If  informed  of  the  amount. 
M.  completed  the  manufacture  of  the 
g^ds,  and  expended  |800  in  finishing 
them,  and  sold  them  for  $3,198  50. 
A.  sued  M.  in  trover,  fur  the  conver- 
sion of  the  wool  and  yarns  and  goods : 
Held,  that  it  was  not  necessary  for  A. 
to  pro^'o  an  actual  tender  of  an  amount 
sufficient  to  cover  the  value  of  the 
work  and  materials  supplied  by  O., 
but  that  the  offer  made  to  pay  the 
charges  was  sufficient.  Morn  v. 
Maeon,  405 


8.  Sdd,  also,  that  A.  was  entitiad  to 
recover  the  avails  of  the  ^oods,  less 
the  cost  of  the  materials  fiimiahed 
by  O.  and  by  M.,  and  the  eacpeoae  of 
manufacture.  id. 


TBUBTEE. 


See  MoiTOAO*,  2, 8. 


TUG. 

See  Navigatiom,  1,  2. 
Nbouobnob. 
Towage. 


u 


UNITED  STATES. 


See  CoasTiTUTioy  of 
StatsSw 

LiAOHESb 


UNITED  STATES  COMMISSIONER. 

SeeB-KTU 

ExTEADinox,  2, 8. 

PaiJCRT,  1. 


USURY. 

1.  A  promissory  note  was  figned  by 
its  maker  in  ifew  York,  and  transmit- 
ted by  him  to  Rhode  Island,  to  be 
discounted  in  that  State.  It  was  there 
discounted,  and  it  had  no  inception 
as  an  obligation  to  pay  until  it  waa 
so  discounted:  Held,  that  the  oofii- 
tract  of  the  maker  was  made  in  Rhode 
Island,  and  that  its  legality  or  ill^al- 
ity,  on  the  question  (3  usury,  was  to 
bo  determined  by  th»  law  of  Rhode 
Island,  and  not  by  that  ot  New  York. 
PrQvidenee  Co,  Banmge  Bank  v.  Froti^ 

2SS 

2.  The  decision  in  Providence  Co,  Saw- 
irm  Bank  v.  Froet,  (8  Benedict,  293  J 
a&rmed.  ieC 


'^ 


INDEX. 


C09 


VERDICT. 
3ie  EyiDBNCB,  12. 


VERMONT. 

See  GoNBTXTunoN  of  Vbemovt. 
Taxatioh. 

VESSEL. 
See  Bell  or  Ladiito. 


Carbike,  2  to  4. 

Ghartbe  Pabtit. 

Collision. 

Damages. 

Lien. 

Navigation. 

Nbouoenoe. 

Towage. 


w 

WITNESS. 
See  Peaotioe,  1,  2. 
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